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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MARK B. MILLER,

Plaintiff,
V. 5:13-CV-00993 (BK S/DEP)
DARRYL BAZAN, New York State Police

Investigator; and SAMUEL M. THOM SON,
New York State Trooper,*

Defendants.

Appearances:

Plaintiff Pro Se

Mark B. Miller

09-A-4876

Mohawk Correctional Facility
6514 Rt. 26

P.O Box 8451

Rome, NY 13442

For Defendants Darryl Bazan and Samuel M. Thomson:

Hon. Eric T. Schneiderman, Attorney General of the State of New York
Michael G. McCartin, Assistant Attorney General

Office of Attorney Generat Albany

The Capitol

Albany, NY 12224

! The New York State Police was previously a defendant in this actiomasudismissed by Judge Kahn’s order on
February 24, 2014. (Memorandum Decision and Order,N\lkt14). The Courhasamena&dthe caption
accordingly.
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Hon. Brenda K. Sannes, United States District Court Judge:

MEMORANDUM-DECISION AND ORDER
INTRODUCTION

Plaintiff pro seMark B. Miller filed this action pursuant to 42 U.S.C. § 1983 against
Defendants the New York State Police, New York State Police Investigatol Bamgn
(“Bazan”) andNew York State TroopeBamuelM. Thomson (“Thomson”jComplaint
(“Compl.”) Dkt. No. 1, 1 3§. Plaintiff's complaint alleges in part that Defendants Baaauah
Thomson violated Plaintiff’'s Fourteenth Amendment procedural due process rigidhvey
misappropriated $34,00dnfiscated during a searchto§ home. (Compl., 1 54). Defendants
move to dismiss this claim pursuant to Rule 12(b)(6) of the Federal Rules of iOneidRre.
(Motion to Dismiss (“Mot. to Dismiss”) DkiNo. 24). For the reasons that follow, the motion is

granted.

[I.  BACKGROUND

A. Relevant Facts®

On October 16, 2008, a robbery took place at a Hess Express gas station in Amsterdam,
New York.(T 7). Three days later, on October 19, 2008, Defendant Thomson, a New York State
Trooper, came to Plaintiff’'s home to respond to a complaint of disorderly conduct. (1 28). Aft
visiting Plaintiff's home, Thomson executed a sworn affidavit in which hedsthat Plaintiff’s

appearance matched surveillance photos of the suspect in the Hess Express(foB8gry

2 Plaintiff previously filed a complaint stating similar claims. Comidiller v. Bazan No. 6:10cv-00014
(N.D.N.Y. Jan. 5, 2010F-ollowing the dismissal of that complaint for failure to state a cl&taintiff moved to
voluntarily withdraw the case without prejudice. Letter Mot. Of Vdum Withdrawal, No. 6:1@v-00014
(N.D.N.Y. July 1, 2010). The Court granted Plaintiff's motion arsnised the case. Order, No. 64800014
(N.D.N.Y. July 13, 2010).

® The facts are takeinom the omplaint and assumed to be true for the purposes of this mBtiber v. Metro. Life
Ins. Co, 648 F.3d 98, 104 (2d Cir. 2011).



Thomson stated that he verified Plaintiff's appearance by viewing pictorasaf Myspace page
belonging to Plaintiff's thefiancée, Chivon Faatka. (T 24). On November 18, Judge Richard
Aulisi issued a warrant authorizing the search of Plaintiff's home. (1 27). Plaliedis that the
probable cause for this warrant came from Defendant Thomson'’s affidavit. (1 24)

On November 20, 200®Iaintiff was at homéy himself. (1 9). Plaintiff alleges that he
had a total of $61,000 in cash at home that day. (1 9). Plaintiff intended to leave his house, and
took approximately $8,000 with him before walking out of the house and into the driveway.
(19). Plaintiff alleges that $53,000 in cash remained in the house at this time. (11 9, 17).

When Plaintiff was standing in his driveway, police arrived to search Platdme.
(19). The police provided Plaintiff with a warrant authorizing the search of his home, and
Plaintiff gave the police the keys the house(ff 10, 11). Two investigators from the Fulton
County Sheriff’'s Office then approached Plaintiff and asked hioomae totheir office for
further questioning(y 11).Plaintiff complied with the investigators’ request and went to their
office. (1 11).

While Plaintiff was at the investigators’ office, police officeearchedPlaintiff's home.
(1 12).Defendant Bazan, a New York State Police Investigator, was one mbltbe officers
who participated in the seardburing the searctBazan allegedly found a gun which had been
reported stolen. (1 12). After finding the gun, Bazan spoke by telephone to the investigador
were questioning Plaintiff. (1 12). The investigators then informed PlaintifBgeean had
discovered the stolen gun, and arre®kintiff. (1 12). Cash in the amount of $8,499 was
removed from Plaintiff's person at the time of arsest.(1 12). MeanwhileBazanreported

finding $19,000 in casht Plaintiff’'s house during his search. ({ 16).



Plaintiff allegesthatan additional $34,000 in cash, beyond the $19,000 that Bazan
reportedfinding, was at his house on Novembett2®laintff believes that Bazan stole the
$34,000. (11 16, 17). On NovembettFlaintiff asked his attorney, Williatnorman, to
investigate the missing fund§l. 18).Mr. Lorman drafted &etter to the Saratoga County District
Attorney’s Office regarding the missing fundils December 18, but withdrew as counsel after
sending the letter. (111 19, 2PJaintiff alleges thatafter Mr. Lorman had withdrawn as counsel,
Fulton County District Attorney Louise Sira “coertdum into “fill [ing] out an affidavit.”

(1 21). Plaintiff alleges that Sira told Plaintiff veould not receive any of the monthe police
hadconfiscated from him if he did not fill out the affidaint“the way she wanted( 21).
Plaintiff alleges that he executed the affidawvhder dures$,and that he never received the
missing $34,000(1 21).

Plaintiff claims that Thomson'’s affidavit contained false testimony, andtitafe Aulisi
would not have issued warram authorizing thesearch of Plaintiff homeif it were not for the
statements Thomson made in his affidavit. (1 24). Plaintiff also claims dzanBtole $34,000
from Plaintiff’'s home while executing the search warrant. (JR&)ntiff therefore alleges that
Thomson and Bazan conspired to create the circumstances resulting infBlamé&st and

conviction, and tht ths allowed Bazan teteal $34,000 belonging to Plaintiff. (1 38, 43, 53).

B. Procedural History

In the complaint, Plaintiff advanced malicious prosecution and supervisorytyiabili

claims as well as a claim thaef@ndants violated his Fourteenth Amendment right to preakdu

due process. (Compl., 11 37-44, 46-48, 54). In a Report, Recommendation and Order entered on

November 11, 2013, United States Magistrate Judge David E. Peebles gtamt#fiSrequest

to proceedn forma pauperigDkt. No. 8, p. 4) After reviewing the sufficiency of the
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complaint, in accord with 28 U.S.C. 1915(glagistrate Peebles concluded ttptaintiff's
damage and restitution claims asserted against the New York State Poledl,assany damage
and restitution claimasserted against [the individual] defendants . . . in their official capacities,”
were barred by the Eleventh Amendméd., p. 12. Magistrate Peebles recommended
dismissal of those claims without leave to repldkd, p. 12).

In a Memorandunbecision and Order entered on February 24, 2014, United States
District Court Judge Lawrence E. Kahdopted Magistrate Peebles’spReg-Recommendation
in part,dismissng the New York State Police as a defendant in this actiod dismissingl|
claims againsBazan and Thoson in their official capadiés (Dkt. No. 14, p. 6§. Judge Kahn
dismissed Plaintiff’'s malicious prosecution and supervisory liability claims utighiejudice.
(Id.). Judge Kahn directed Defendants Bazan and Thomson to respond iff'®laiotedural
due process (“restitution”) claimid()®

Defendants Bazan and Thomson move to dismiss the complaint pursuant to Rule 12(b)(6)
of the Federal Rules of Civil procedure on the grounds thathélgvailability of a New York
State courtemedy f@ the alleged deprivation of Plaintifffgroperty forecloss hisdue process
claim; and (2) Raintiff's due process claim esobarred by the statute of limitatian®1ot. to
Dismiss pp. 4-6). Although DefendanBazanand Thomson filed a declaration of service
verifying that a copy of the motion to dismiss was served on Plaintiff by Flaihtiff did not
file a response to the motion to dismiss within the deadi@ertificate of ServiceDkt. No.

25)°

* Judge Kahn dismissed those claims on the basis that they were amtietige validity of Plaintiff's conviction

and confinement, and therefareuld not be litigated under 42 U.S.C1$83.SeeHeck v. Humphrey512 U.S. 477
(1994)(Mem. Decision & Orér, Dkt.No. 14,p. 6).

® Plaintiff never filed aramended complainthe only clainremainingis for pocedural due process (“restitut”).

® The record shows that Plaintiff wrote a letter to the court clerk on Adgug014, after the deadline for
responding to the motion to dismiss hegbired, stating that h@ay bemissing some documents relating to the case
and asking the Court to adviean as to whether it had made a decision. (Letter Request Motion\BK6). The
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Although Plaintiff has not responded to the motion to dismiss, the Court may determine
whether the complaint is sufficient to state a claim as a matter dbksed on its own reading
of the pleading and knowledge of the la6ldberg v. Danaher599 F.3d 181, 184 (2d Cir.
2010) (quotingMcCall v. Patakj 232 F.3d 321, 322-23 (2d Cir. 2000)). In rendering this
decision, the Court is mindful of the duties it owes py@selitigant while ruling on a motio to

dismiss, as summarizéaiow.

[11.  STANDARD OF REVIEW

Defendants Bazan and Thomson move to dismiss on the ground that the complaint fails
to state a cause of actiddeeFed. R. Civ. P. 12(b)(6). To survive a dismissal motion, “a
complaint must provide ‘enough facts to state a claim to relief that is pkawsibls face.”
Mayor & City Council of Baltv. Citigroup, Inc, 709 F.3d 129, 135 (2d Cir. 2013) (quotigll
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007))he plaintiff must provide factual allegations
sufficient*“to raise a right to relief above speculative level.’Id. (quotingBell, 550 U.S. at
555. The Court must accept as true all factual allegations in the complaint andlldraw
reasonable inferences in the plaintiff's fav®ee E.E.O.C. v. Port Auth. of N.Y. & N768 F.3d
247, 253 (2d Cir. 2014) (citingTSI Commc'ns, Inc. v. Shaar Fund, |.#B3 F.3d 87, 98 (2d
Cir. 2007)).

A complaint that has been filgnto se“must be construed liberally with ‘special
solicitude’ and interpreted to raise the strongest claims that it sugdé¢stgh v. Fischer738
F.3d 509, 515 (2d Cir. 2013) (quotihijl v. Curcione,657 F.3d 116, 122 (2d Cir.2011Jhe

Court should not dimiss gro secomplaint without “granting leave to amend at least once

Court responded to Plaintiffimquiry by stating that the motion in this case had “been briefed an{l gwagting
the Judge’s consideration.” (Notice, DKIn. 27). Plaintiff has thus been made aware of the status of this case.
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when a liberal reading of the complaint gives any indication that a valid claim migtdtbd”
Nielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014) (quoti@bavis v. Chappiy$18 F.3d 162, 170
(2d Cir. 2010))Leave toamend is not, necessary, however, when amendment would be futile.

Id. (citing Tocker v. Philip Morris Cos470 F.3d 481, 491 (2d Cir.2006)).

V. DISCUSSION

Defendants Bazan and Thomson argue that Plaintiff's claimféailsvo reasons: (1) 42
U.S.C. 8§ 1983 does not provide a remedy for the harm Plaintiff albbegasise Plaintiff has an
adequate state remedy, and thus has failed to state a plausible claim fcandl{@)Plaintiff’s

claim was not filed until after the statute of liatibns had expired.

A. Procedural Due Process

42 U.S.C. § 1983 provides a civil remedy where an individual has been deprived of
rights, privileges, or immunities under color of state law. 42 U.S.C. § PaB@att v. Taylor
451 U.S. 527, 535-36 (19819\verruled on other groungd®aniels v. Williams474 U.S. 327,
330-31 (1986))The Due Process Clause of the Fourteenth Amendment to the United States
Constitution prohibits states from taking property without due process oft/l8MCONST.
amend. X1V, § 1. Where a state provides a post-deprivation remedy for the unauthorized
deprivation of propertysuch a remedy constitutes due processtlansi no violation of the Due
Process Clause can occBarratt, 451 U.S. at 538Therefore, where a state remedy for recovery
of taken property exists, an individual whose property has been taken has not been deprived o

constitutional rightsld. at 543-44. This principle is true even whareofficial acting on behalf



of the staténtentionallydeprived an individual of his or her property without authorization.
Hudson v. Palmer68 U.S. 517, 533 (1984) (holding that a prisoner’s due process rights were
not violated where a corrections officer purposely destroyed his prop&lygndre v. Cortes
140 F.3d 406, 411 (2d Cir. 1998) (holding that plaintiff did not state a due process violation for
deprivation of property that resulted from acts not in keeping with officiatagyom or policy)
see alsaHellenic Am. Neighborhood Action Comm. v. City of NL¥1, F.3d 877, 880 (2d
Cir.1996) (“[T]he Due Process Clause of the Fourteenth Amendment is not violated wéten a s
employee intentionally deprives an individual of property or liberty, so long asdte@ovides
a meaningful postdeprtion remedy.”) (citingHudson 468 U.S. at 531, 533).

New York’s remedy for the recovery of property taken dgra police search is an
Article 78 proceeding, through which an individual egpeal thectionof a state official or
agencySeeN.Y. C.P.L.R. 8§ 7801Hourihan v. Lafferty58 F. Supp. 2d 10, 15 (N.D.N.Y. 1999)
(dismissing petitioner’s claim undsection1983 for return of property because he had a remedy
underArticle 78 proceedingsIndeed, Article 78 proceedings have been useecver
property that police officers confiscated during a search or a®dest.e.g., Camacho v. Kelly
870 N.Y.S. 2d 243, 249\(Y. App. Div. 2008);Moss v. Spitzei798 N.Y.S. 2d 482, 48H(Y.
App. Div. 2005);Greene v. Kingston Police Dep868 N.Y.S. 2d 519, 52IN(Y. Sup. Ct. 2008).

In his complaint, Plaintiff alleges that peeviouslyfiled an Article 78 proceeding
(Compl. 1 29)seeDkt. No. 1-1 at 109;Miller v. Sira, No. 2011-00971 (N.Y. Sup. Ct. order
filed May 10, 2013). In that suit, Plaintiff made a demand for access to records about the
handgun found in his possession during the search of his home on November 2DgP008.

2011-00971 (N.Y. Sup. Ct. Dec. 9, 2011). Plaintiff did not make a claim for the missing $34,000

" There is no indication in the record that the alleged theft of $34,00eckérom an established policy of the
police or the stateCf. Logan v. Zimmerman Brush Cd55 U.S. 42243536 (1982) (holding that posteprivation
remedies do not satisfy due process where deprivation is caused by comsuahpto established state procedure).
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in that proceeding, and at this paihé statute of limitations on an Article 78 proceeding
challenging the officers’ refusal to return the mohag long since expire@eeN.Y. C.P.L.R. §
217(1) (establishing that a proceeding challenging an officer’s refusatftwméiis duty must
be commenced within four months of the refusal). But the fact that Article 78 prosedeneo
longer available does not mean that Plaintiffs denied due process. The availability of an
Article 78 procedure is itself sufficient to satisfy an individual’s right to doegssHellenic
Am Neighborhood Action Comm. v. City of New YafKL F.3d at 881 (holding that availability
of Article 78 proceeding provided sufficient due process even where the plaited to avail
itself of that proceeding within the applicable statute of limitations).

Therefore, Plaintiffails to state a plausible claim for relefhder 42 U.S.C. § 1983, and

this actioncan be dismissed on that basis.

B. Statute of Limitations

Even assumin@laintiff stated a plausible due process claim, the Court would still be
required to dismiss Plaintiff's complaint on statute of limitations grounds. THeagp
limitations period 6r a sectiorl983 action is derived from the statute of limitations for personal
injury actions under the laws of the forum stategan v. Fischer738 F.3d 509, 517 (2d Cir.
2013) (citingOwens v. Okure488 U.S. 235, 249-51 (198%®earl v. City of Long Beacl296
F.3d 76, 79 (2d Cir. 2002)). The statute of limitations for a personal injury claim in Newsyrork i
three years. N.Y. C.P.L.R. § 214(Sge also Hogan v. Fischef38 F.3d at 517. Thus, the
applicable statute of limitations in this case is three years.

In this case, Plaintiff claims that Defendants took his money on November 20, 2008. A
claim arising under section 1983 accrues when the plaintiff knows or has reason to kinew of

injury that creates a basis for the actiSnhomo v. City of New Yoi&79 F.3d 176, 181 (2d Cir.
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2009);0rmiston v. Nelsgnl17 F.3d 69, 71 (2d Cir. 1997). Plaintiff did not file this suit until
August 16, 2013, more than four years after that date. Thus, Plaintiff's clairmad barthe

statute of limitations.

C. Conspiracy

Plaintiff's allegationthat Defendants conspired to createdineumstances resulting in
his arrest and conviction, thereby allowing Bazan to steal $3490006t sufficient to state a
claim for conspiracy under 42 U.S.C. § 1983oider to assewd claim of conspiracy under
section1983, Raintiff mustallege“anactual violation of constitutional rightsSinger v. Fulton
County Sheriff63 F.3d 110, 119 (2d Cir. 1995ke alsdroz v. McCaddens80 F.3d 106, 109
(2d Cir. 2009)Curley v. Village of Suffefr268 F.3d 65, 72 (2d Cir. 2001). As discussed above,
Plaintiff's constitutional right to due process has not been violzeduse Plaintiff had access to
the post-deprivation remedy of an Article 78 proceedingy édther constitutional claims
contained in Plaintiff's complaint were dismisd®dJudge Kahn’'s order dated February 24,
2014, (Dkt. No. 14, p. 6), andhere the substantive claims underlying a conspiracy claim have
been properly dismissed, the conspiracy claim itself also Belstak Land Co. v. City of Detrpit
298 F.3d 559, 569 (6th Cir. 200B)aintiff therefore fails to allege any constitutional violation
that might form the basis f@arconspiracy clainunder section 1983, and the Court must dismiss
thatclaim.

The Court will not grant Plaintiff leave to amend the complaint, lesr@pleading

cannot cure the deficiencies in Plaintiff's complaint and would thereforeilge fut

V. CONCLUSION

WHEREFORE, for the foregoing reasons is hereby

10



ORDERED that Defendants’ motion to dismissGRANTED; and it is further

ORDERED that Plaintiff's complaint i©1SMISSED; and it is further

ORDERED that the Clerk close this case; and it is further

ORDERED that the Clerk provide a copy of this Memorandum-Decision and Order to
the parties.

IT1SSO ORDERED.

Dated: January 26, 2015

/%(Ma/akgs\/w

Brenda K. Sannes
U.S. District Judge
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