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GLENN T. SUDDABY, UnitedStates District Judge

DECISION and ORDER

Currently before the Court, in this Soc&écurity action filedy Tony Richard Austin
(“Plaintiff”) against the Comngisioner of Social Security (“Dendant” or “the Commissioner”)
pursuant to 42 U.S.C. § 405(g) are the partiesss-motions for judgment on the pleadings.
(Dkt. Nos. 12, 13.) For the reasons set forthweRlaintiff’s motion is granted in part and

denied in part and Defendant’'s motiorgrainted in part and denied in part.
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RELEVANT BACKGROUND

A. Factual Background

Plaintiff was born on April 17, 1965. He completed high school. Plaintiff worked as
laborer. (T. 134.) Generally, Plaiffis alleged disability consistef an inability to read and
write, and depression. (T. 133.) Pigif’s alleged disability onsedate was January 4, 2008 and
his date last insured was December 31, 2013. (T. 23.)

B. Procedural History

On June 16, 2009, Plaintiff filed a Titledpplication for a period of disability and
disability insurance benefits (“SSD”) and a Ti¥| application for social security insurance
(“SSI7). Plaintiff's application was initially deied, after which he timely requested a hearing
before an Administrative Law Judge (“the ALIQn June 21, 2010, Plaintiff appeared before
the ALJ, Thomas P. Tielens. (T. 33-55.) On September 15, 2010, the ALJ issued a written
decision finding Plaintiff not disabtl under the Social Security tAqT. 18-32.) On September
13, 2011, the Appeals Council denied Plaintiffguest for review, rendmg the ALJ’s decision
the final decision of the Commissier. (T. 7-12.) Thereaftdp)aintiff timely sought judicial
review in this Court.

C. TheALJ’s Decision

Generally, in his decision, the ALJ mattie following five findings of fact and
conclusions of law. First, the ALJ found tiaintiff had met the sured status through
December 31, 2013 and had not engaged in sulatgainful activity since his alleged onset
date. (T. 23.) Second, the AlLdund that Plaintiff had the severe impairments of alcohol
dependence disorder, cannabis dependence disadjiestment disordedepressive disorder

and dependent personality disorddd.)( Third, the ALJ found tha®laintiff's impairments did



not meet or medically equal one of the listepamnments located in 20 C.F.R. Part 404, Subpart
P, Appendix. 1. (T. 24.) The ALJ considered Listing 12.02, 12.04, 12.06 and 12109. (
Fourth, the ALJ found that Plaintiff had thesidual functional capacity (“RFC”) to perform
work at all exertional levels; however, he vadde to “understand, carry out, and remember
simple instructions; respond apprigbely to supervision, coworkers, and usual work situations;
and deal with changes in a routine work setting.” (T. 26.) Fifth, and finally, the ALJ determined
that Plaintiff could not perforrhis past relevant work; howevénere were jobs that exist in
significant numbers in the natioredonomy that Plairfficould perform. (T. 27-28.)
I. THE PARTIES' BRIEFING S ON PLAINTIFF'S MOTION

A. Plaintiff's Arguments

Plaintiff makes four separate argumentsupport of his motion for judgment on the
pleadings. First, Plaintiff argues that the Ainproperly determined that he did not meet the
Listing at 12.05C. (Dkt. No. 12 810 [Pl.’'s Mem. of Law].)Second, Plaintiff argues that the
ALJ's RFC determination was unsupported by substantial evidence because he failed to
reconcile the RFC assessment with the opinadrieanne Shapiro, Ph.D. and J. Dambrocia,
Psychology. Ifl. at 10-12.) Third, Plaintiff argues that ¢hALJ erred in his assessment of
Plaintiff's credibility. (d. at 12-15.) Fourth, and lastly, theaRitiff argues that the ALJ failed to
consult a vocational expert (“VE")Id. at 15-16.)

B. Defendant’'sArguments

In response, Defendant makes four arguments. First, Defendant argues that the ALJ

properly determined Plaintiff's mental impairmetid not satisfy the Isting at 12.05C. (Dkt.

tJ. Dambrocia is a hon-examining state aganeyical reviewer. Paperwork completed by J.
Dambrocia is signed “Dambrocia, Psychology.” It is unclear if Dambrocia’s title is “Dr,” as
neither M.D. nor Ph.D. follow the name. Howevencs both parties refer to this person as “Dr.
Dambrocia” we will too for the sake of uniformity and to avoid confusion.
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No. 13 at 4-6 [Def.’s Mem. of Law].) Sewd, Defendant argues the Aproperly assessed Dr.
Shapiro and Dr. Dambrocia’s opiniondd.(at 6-7.) Third, Defendant argues the ALJ properly
assessed Plaintiff's credibilityId{ at 7-9.) Fourth, and lastlyhe Defendant argues the ALJ
properly determined jobs existdtht Plaintiff could perform.id. at 9-10.)

[ll.  RELEVANT LEGAL STANDARD

A. Standard of Review

A court reviewing a denial of disabilityenefits may not determine de novo whether
an individual is disabledSee42 U.S.C. 88 405(g), 1383(c)(3Nagner v. Sec'y of Health &
Human Servs 906 F.2d 856, 860 (2d Cir. 1990). Ratliee, Commissioner’determination will
only be reversed if the correct legal standaxgre not applied, arwas not supported by
substantial evidenceSee Johnson v. BoweBil7 F.2d 983, 986 (2d Cir. 1987) (“Where there is
a reasonable basis for doubt wiestthe ALJ applied correct legatinciples, application of the
substantial evidence standard to uphold a findingo disability creates an unacceptable risk
that a claimant will be deprived of the rightitave her disability determination made according
to the correct legal principles."Brey v. Heckler721 F.2d 41, 46 (2d Cir. 1983tarcus v.
Califang 615 F.2d 23, 27 (2d Cir. 1979).

“Substantial evidence” is evidence that ameuat“more than a mere scintilla,” and has
been defined as “such relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.Richardson v. Peralegl02 U.S. 389, 401, 91 S. Ct. 1420, 1427 (1971).
Where evidence is deemed susceptibl@doe than one ratiohaterpretation, the
Commissioner’s conclush must be upheldSee Rutherford v. SchweikéB5 F.2d 60, 62 (2d

Cir. 1982).



“To determine on appeal whether theJAd findings are supported by substantial
evidence, a reviewing court considers the whet®rd, examining evidence from both sides,
because an analysis of the subs#dity of the evidence mustsa include that which detracts
from its weight.” Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988).

If supported by substantial evidence, @@nmissioner’s finding must be sustained
“even where substantial evidence may support thetiff’'s position and despite that the court’s
independent analysis of the evidenceymddfer from the [Commissioner’'s].’/Rosado v.

Sullivan 805 F. Supp. 147, 153 (S.D.N.Y. 1992). In otherds, this Court must afford the
Commissioner’s determination considerable deference, and may not substitute “its own
judgment for that of the [Comssioner], even if it might justifiably have reached a different
result upon a de novo reviewValente v. Sec’y of Health & Human Seyv&3 F.2d 1037, 1041
(2d Cir. 1984).

B. Standard to Determine Disability

The Commissioner has established a five-steguation process to determine whether an
individual is disabled adefined by the Social Security Act. 20 C.F.R. 88 404.1520, 416.920.
The Supreme Court has recognizlkd validity of this sequeial evaluation processSee Bowen
v. Yuckert482 U.S. 137, 140-42, 107 S. Ct. 2287 (198Mhe five-step process is as follows:

First, the [Commissioner] considers whettiee claimant is currently engaged in

substantial gainful activity. If he is nahe [Commissioner] next considers whether the

claimant has a “severe impairment” whicgrsficantly limits his physical or mental
ability to do basic work activities. If theasimant suffers such an impairment, the third
inquiry is whether, based solely on mediegidence, the claimant has an impairment
which is listed in Appendix 1 of the regulationi$ the claimant has such an impairment,
the [Commissioner] will consider him disabll without considenig vocational factors

such as age, education, and work exgrere; the [Commissionepfesumes that a

claimant who is afflicted with a “listedfnpairment is unable to perform substantial

gainful activity. Assuming the claimant doast have a listed impairment, the fourth

inquiry is whether, despite the claimang@vere impairment, he has the residual
functional capacity to perform his past workinally, if the claimant is unable to perform



his past work, the [Commissioner] then detiees whether there is other work which the
claimant could perform. Under the casesvipusly discussed, the claimant bears the
burden of the proof as to the first fouegs, while the [Commissioner] must prove the
final one.

Berry v. Schweikei675 F.2d 464, 467 (2d Cir. 1982).

V. ANALYSIS

A. Whether the ALJ Improperly Determined That The Plaintiff’'s Impairment
Did Not Meet the Listing at 12.05C

After carefully considering the matter, theut answers this question in the affirmative,
in part for the reasons stated in Plaintiffiemorandum of law. (Dkt. No. 12 at 8-10 [Pl.’s
Mem. of Law]). The Couradds the following analysis.

Listing 12.05 addresses intellectual disahilggd claimants are pee disabled if the
requirements of paragraphs A, B, C, or D are sex#20 C.F.R. 88 404.1525(a) and 416.925(a).
Listing 12.05 requires, “significantlsubaverage general intelledtéianctioning with deficits in
adaptive functioning initially manifested duritige developmental period; i.e., the evidence
demonstrates or supports onset of the impairment before age 22.” 20 C.F.R. § 404, Subpart P,
Appendix 1, Listing 12.05. The requirement of paagdyr C are met if the plaintiff has “[a] valid
verbal, performance, or full ate 1Q of 60 through 70 and a physical or other mental impairment
imposing an additional and significambrk-related limitation of function.ld.

The ALJ concluded that Plaintiff did noteet the requirements of the Listing at 12.05C
because 1) Plaintiff's “subaverage intellectuaidtioning” did not manifest before the age of 22,
2) Plaintiff did not haveadditional “severe physical impairmeritand 3) Plaintiff did not have
the requisite deficits addaptive functioning. (T. 24.)

On May 25, 2008 Plaintiff underwent an intelligence evaluation by consultative

examiner, Jeanne Shapiro, Ph.D. (T. 186-195.) Hfascbred a verbal IQ of 61, a performance



IQ of 72 and had a full scale 1Q of 62. (T. 193.) Plaintiff underwent an intelligence evaluation by
Jeffery Donner, Ph.D. in May of 2007 whiclvealed a full scal&Q of 67. (T. 201-204.)

Plaintiff asserts that absent evidence dbntrary, Plaintiff's IQ has remained stable
throughout his life. (Dkt. No. 12 at[®l.’'s Mem. of Law]). Plainfi’s verbal IQ and full scale 1Q
meet the first prong requirements of Listing BZ0Qeven though the t@sg was conducted after
the age of 22. The Second Circuit held thaiderce of a qualifying 1Q score as an adult
suffices to meet [his] prima facie burden of bthing that [he] suffers from ‘significantly
subaverage general intellectiahctioning . . . initially manifested . . . before age 2Z&lavera
v. Astrue 697 F.3d 145, 152 (2d Cir. 2012). The Atoncluded that “evidence does not
establish that the [Plaintiff's] subaverage irgetual functioning manifested prior to the age of
22. Rather, the record reflects that [PlaintifEsjrent levels of cognitive functioning are the
result of long-term alcohol and marijuana €. 24.) However, the ALJ failed to provide
specific medical evidence in the record thélexs the direct correten between Plaintiff's
alcohol and drug consumptiorittv his subaverage intelleciufanctioning, and independent
review by this Court fails to find it as well.d@htiff’'s 1Q score shoulde properly analyzed on
remand.

Plaintiff argues the ALJ improperly conclutithat Plaintiff didnot meet the prong of
12.05C that requires “an additidreand significant work-relatelimitation of function” where
Plaintiff has other severe mentalpairments. (Dkt. No. 12 at[®l.’'s Mem. of Law]). The ALJ
concluded that Plaintiff did not satisfy thigjterement because he did not have an additional
severe physical impairment. (T. 24.) Howevee, finding of a severe impairment at step two,
mental or physical, fulfills the requirement of an additional and significant work-related

limitation of function May v. Asture09-CV-0331, 2010 WL 1253646, at *7 (N.D.N.Y March



15, 2010) (holding that the Regulatidnsgicate that the proper tefsir evaluating an impairment,
other than low 1Q, under SubsectiGrof Listing 12.05 is the same test used at step two of the
sequential process to determine whether an immgant is severe.) Therefore, the ALJ erred in
requiring an additional physical impairmemnidathis issue should be resolved on remand.

Further, the ALJ held that Plaintiff did noteet Listing 12.05C because he did not have
the required deficits aidaptive functioning. (T. 24%)Adaptive functioning is an individual's “[]
ability to cope with the chalfeyes of ordinary everyday lifeNovy v. Astrugd97 F.3d 708, 710
(7" Cir. 2007).

Plaintiff argues evidence in the record supp®aintiff's deficitsin areas of adaptive
functioning. (Dkt. No. 12 at 9 [Pl.’s Mem. of Law]T'he record indicatebat although Plaintiff
finished high school, he was in spe@ducation classes (T. 37, 137, 258). During the
consultative examine, testing revealed thatdael at a second grade level and that he was
incapable of reading, writing, amkbing arithmetic at an age appriate level (T. at 194.) Dr.

Shapiro, opined that Plaintiff had difficulty wigimple calculations (T. &t88) and he would be

2 The American Psychiatric Association statieat deficits in adaptive functioning “refer

to how well a person meets community staddaf personal independence and social
responsibility, in comparison to otherssamilar age and sociocultural backgroundiagnostic
and Statistical Manual of Mental Disorders (DSM-87 (5th ed., American Psychiatric Ass'n
2013). Such deficits “limit functioning in oree more activities of daily life, such as
communication, social participan, and independent living, a@®multiple environments, such
as home, school, work, and communitigl” at 33. Further, adaptive functioning involves
reasoning in three domains: “Thenceptual (academic) domaimvolves competence in
memory, language, reading, writing, math oFasg, acquisition of practical knowledge,
problem solving, and judgment movel situations, among others. Tduxial domairninvolves
awareness of others' thoughts, feelings, andreqpees; empathy; interpersonal communication
skills; friendship abilities; andocial judgment, among others. Tpractical domainnvolves
learning and self-management across life settingkjding personal care, job responsibilities,
money management, recreation, self-managéuofdrehavior, and $mol and work task
organization, among otherdd. at 37. This criterion is met veln at least one of these three
domains of adaptive functioning is sufficientiigpaired that ongoing support is needed in order
for the person to perform adequately in one or niteesettings at schoost work, at home, or

in the communitySee idat 38.



unable to manage funds. (T. at 190.) TestingDd72revealed that Plaintiff read below a third
grade level and performed matheafiourth grade level (T. aD3.) In support of his conclusion
that Plaintiff did not have deficits of adamifunctioning, the ALJ only referred to his long work
history. (T. 24.) Failure to examine all relevanidence of activitiethat make up adaptive
functioning is cause for remandyons v. Astrug7:13-CV-0614, 2014 WL 4826789, at *10
(N.D.N.Y. Sept. 29, 2014) (remding where the ALJ failed miscuss all atvities that
compromise adaptive functioning.) Thus, theu@ finds the matter must be remanded for a
thorough and comprehensive review of thelemce of Plaintiff’'s adaptive functioning.

B. Whether the ALJ’s RFC Determination is Unsupported by Substantial

Evidence Because He Failed to Recoile the RFC Assessment With the
Opinions of Dr. Shapiro and Dr. Dambrocia

After carefully considering the matter, the Ctoamswers this question in the negative, in
part for the reasons stated in Defendant’'s memorandum of law. (Dkt. No. 13 at 6-7 [Def.’s
Mem. of Law]). The Court wuld add the following analysis.

Plaintiff's RFC “is the most [he] can dtdo despite [his] limitations.” 20 C.F.R. 88
404.1545(a) and 416.945(a). Here, the ALJ deterntimadPlaintiff had the RFC to perform
work at all exertional levels; however, he et the ability to undstand, carry out, and
remember simple instructions;sppond appropriately to supenas, coworkers, and usual work
situations; and dealitth changes in a routinwork setting. (T. 26.)

Plaintiff alleges the ALJ’'s RFC analysis is not consistent with the medical evidence
supplied by consultative examiner Dr. Shapicowhom the ALJ afforded “considerable
weight.” (Dkt. No. 12 at 10-12 [Pl.’'s Mem. of Law]). Dr. Shapiro opined in her medical source

statement:

[Plaintiff] is capable of understandirgnd following simple instructions and
directions. He appears to be capablpaforming simple tasks with supervision



and independently. Given his overall legécognitive functioning, he will have

difficulty with more complex tasks, insttion or directionsHe is capable of

performing rote tasks that do not requieading and can work in an appropriate

setting in a position for which he has beslequately trained. He appears to be

capable of maintaining attention and centration for talks. He can regularly

attend to a routine and maintain a scheddieappears to be capable of learning

some new tasks if little reading is requdr He appears to be capable of making

some appropriate decisions. He appeatsetable to relate to and interact

appropriately with others. He appeard&ocapable of dealing with some stress
(T. 189.))

Plaintiff argues this opinion was inconsistent with the ALJ’s RFC determination because
the ALJ failed to include a specific limitation mis RFC addressing Plaiff's difficulty reading
and writing. (Dkt. No. 12 at 12 [’ Mem. of Law]). Plaintiffasserts that Dr. Shapiro opinion
“clearly indicates” that Plaintiff was only capald&tasks that “do not require readingd.|
However, Dr. Shapiro states that Plaintiff vedde to perform “rote &ks that do not require
reading” and that he was “capable of learningmesmew tasks if little reading is required.” (T.
189.) Dr. Schapiro’s opinion does not go so far asatoPlaintiff is illiterate and cannot perform
tasks that reque reading.

The ability to perform unskilled work is neeverely hindered by a limited ability to read
and write, “[w]hile illiteracy or the inabilitfo communicate in English may significantly limit
an individual's vocational scope, the primary whnkctions in the bulk of unskilled work relate
to working with things (rather than with daiapeople) and in theseork functions at the
unskilled level, literacy oability to communicate in Englishas the least significanc&0
C.F.R. pt. 404, subpt. P. app. 2 8§ 202.00(g). Further, “[b]asic communicasibthiat is needed
to do unskilled work. The ability to heandunderstand simple oral instructions or to

communicate simple information is sufént.” SSR 96-9p, 1996 WL 374185, at *8 (1996).

Therefore, although Dr. Shapiro’silitations are not explicitly ated in ALJ's RFC, they are
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implicit due to the very nature of unskilled ko Therefore, the ALJ's RFC analysis limiting
Plaintiff to “simple tasks” in a “routing setii)” is generally supportday Dr. Shapiro’s opinion.

Turning to the opinion evidence of Dr. Darocia, Plaintiff argued the ALJ’'s RFC
analysis failed to include Dr. Dambrocidimitation of “moderate” difficulties in social
functioning, namely, Dr. Dambrocia mat Plaintiff was moderatelyrhited in his ability interact
appropriately with the general public (T. 223.) Hoee in other areas @cial functioning, Dr.
Dambrocia noted Plaintiff was nsignificantly limited in his abity to respond appropriately to
supervisors, get along with coworkers, omtaintain socially ppropriate behaviorld.) Overall
he concluded that Plaintiff was able to relatiequately with other§T. 224.) Further, Dr.
Shapiro noted that Plaintiff wa®operative and “his manner ofaeng, social skills, and overall
presentation was adequate.” (T. 188.) Therefaubstantial evidence gports the ALJ's RFC
which states Plaintiff can respond appropriatelgupervision, coworkers, and usual work
situations. Since the ALJ's RFC analysisuggorted by substantial evidence, remand is not
warranted.

C. Whether the ALJ’s Erred in His Credibility Assessment

After carefully considering the matter, theu®t answers this question in the affirmative,
generally for the reasons statadPlaintiff’'s memorandum of law. (Dkt. No. 12 at 12-15 [Pl.’s
Mem. of Law]). The Couradds the following analysis.

A Plaintiff's allegations opain and functional limitations are “entitled to great weight
where ... supported by objea medical evidence.’Rockwood v. Astryé14 F. Supp. 2d 252,
270 (N.D.N.Y. 2009) (quotin@immons v. U.S. R.R. Ret. BB2 F.2d 49, 56 (2d Cir.1992).
However, the ALJ “is not required to accepplaintiff’'s] subjective complaints without

guestion; he may exercise digooe in weighing the credibility othe [plaintiff's] testimony in
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light of the other evidnce in the record.Montaldo v. Astrugl0-CV-6163, 2012 WL 893186,
at*17 (S.D.N.Y. Mar. 15, 2012). “When rejecting subjective complaints, an ALJ must do so
explicitly and with sufficient specificity tenable the Court to decide whether there are
legitimate reasons for the ALJ’s disbelieRockwood614 F. Supp. 2d at 270.

“The ALJ’s credibility assessment mustheesed on a two step analysis of pertinent
evidence in the record. First, the ALJ mdstermine whether the claimant has medically
determinable impairments, which could reasdynalk expected to produce the pain or other
symptoms alleged.’ld., at 271.

Second, if medically determinakil@pairments are shown, then the
ALJ must evaluate the intensity, persistence, and limiting effects of
the symptoms to determine the extent to which they limit the
claimant’s capacity to work. é&ause an individual’'s symptoms
can sometimes suggest a greateelleof severity of impairment
than can be shown by the objeetimedical evidence alone, an
ALJ will consider the following factors in assessing a claimant’s
credibility: (1) claimat's daily activities;(2) location, duration,
frequency, and intensity of claimis symptoms; (3) precipitating
and aggravating factors; (4) typégsage, effectiveness, and side
effects of any medication takeo relieve symptoms; (5) other
treatment received to relieve sytoms; (6) any measures taken by
the claimant to relieve symptws; and (7) any other factors
concerning claimant’s functional litations and restrictions due to
symptoms.

The ALJ concluded that Plaintiff's “statemnte concerning the intsity, persistence and
limiting effects of his impairments are not crediblg@. 26.) In support of his determination the
ALJ stated that Plaintiff hadjab for ten years (which he lodtie to reasons other than his

impairments), he received unemployment benefitsebeived very little mental health treatment

and he continued to use marijuana despite recaomations that he seek treatment. (T. 26-27.)
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Plaintiff argued that the ALdrred in his reliance on Plaiffits receipt of unemployment
benefits.To be sure, several courts in this Qitdhave concluded &t the collection of
unemployment benefits during tperiod of alleged disability isroperly considered by an ALJ
when assessing a claimant's credibil@ge Felix v. Astrud,1-CV-3697, 2012 WL 3043203, at
*10 (E.D.N.Y. July 24, 2012) (“Courts in the Secddicuit have held that an ALJ may consider
evidence that the claimant received unemployrbentfits and/or certéd that he was ready,
willing, and able to work during the time peritat which he claims disability benefits as
adverse factors in the ALXsedibility determination.”)Plouffe v. Astrue3:10-CV-1548, 2011
WL 6010250, at *22 (D.Conn. Aug.4, 2011) (quatifrom August 9, 2010 Social Security
Administration Memorandum to thedfect that: “ ‘[R]eceipt ouinemployment benefits does not
preclude the receipt of Social Security disabitignefits[,]’ but ratheris only one of the many
factors that must be considered in detemgrwhether the claimant is disabled.” Jgckson v.
Astrue,1:05-CV-01061, 2009 WL 3764221, at *8 (NNDY. Nov.10, 2009) (Accordingly, the
court finds that although pl&iff's filing for and receipt ofinemployment benefits while
claiming to be disabled is not proof-positibat plaintiff was no longer disabled, the ALJ
properly considered plaintiff'claim for unemployment berigsfwhen assessing plaintiff's
credibility.”).

Plaintiff also argued that the ALJ erred is heliance on Plaintiff's failure to seek mental
health treatment in his crediby assessment. SSR 96—7p providesielevant part, that a
claimant's “statements may be less credible if the level or frequency of treatment is inconsistent
with the level of complaints, or if the medicapogts or records show thtte individual is not
following the treatment as prescribe®3R 96-7p, 1996 WL 374186, at *2 (1996). Under that

ruling, however, an ALJ must not draw an advéngerence from a claimant's failure to seek
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treatment or pursue treatment “without first coersiialg any explanatiorthat the individual may
provide, or other information ithe case record, that may explaifrequent or irregular medical
visits or failure to seek medical treatmend’

The ALJ did not consider any explanation Plaintiff might have for failing to seek other
treatment. Here, the record indted that Plaintiff's “very ttle” outpatient mental health
treatment was due to his financial circumstanadsch the ALJ failed to take into consideration.
(T. 198, 238, 309.) Further, faulting a person wilignosed mental illness for failing to pursue
mental health treatment is a “questionable practfée€ Day v. Astrué&No. 07-CV-157, 2008
WL 63285, at *5 n. 6 (E.D.N.Y. Jan. 3, 2008) (ngtithat it “is a queasnable practice to
chastise one with a mental impairmentttee exercise of poor judgment in seeking
rehabilitation”) (quotingNguyen v. Chated 00 F.3d 1462, 1465 (9th Cir.1996) and citing
Blankenship v. Bowe®74 F.2d 1116, 1124 [6th Cir.1989]).

Defendant argues the ALJ’s reliance on uneyment benefits was essentially harmless
because “he did not solely rely” on this fact(Dkt. No. 13 at 8 [Bf.’s Mem. of Law])

Defendant also argues that the ALJ’s relianc®lamtiff's lack of regular mental health
treatment was also harmless because “thé relied on several other valid factordd.(at 9.)
However, the ALJ’s error was not harmless, lbiseahe did rely exclusively on these factors
alone in his credibility determination.

This Court finds that the credibility determination should be revisited on remand. This
Court would also add that, although the ALJ propeglterated the two step analysis in his
credibility determination, he failed to ansvike threshold question @fhether there was an
underlying “medically determinablghysical or mental impairment . that could reasonably be

expected to produce the Plaintiffpain or other symptoms.” As this matter is being remanded
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for a proper credibility determination, it woubg practical for the AlL to also address the
threshold question in his analysis on remaeg Meadors v. Astru870 Fed.Appx. 179 (2d Cir
2010) (holding it in error where the ALJ faileddaddress the threshold question, the court was
unable to “discern whether the ALJ found thaj:[(laintiff’'s] contentions of pain are not
reasonable consistent with those medical conditions from which she suffers; or (2) [plaintiff's]
contentions of pain are consistent with thoselicad conditions, but the intensity and persistence

she identifies are unsubstantthnd her subjective allegat® alone are not credible.”)

D. Whether the ALJ Failed to Consult a VE

After carefully considering the matter, the Ctoamswers this question in the affirmative,
generally for the reasons statadPlaintiff’'s memorandum of law. (Dkt. No. 12 at 15-16 [Pl.’s
Mem. of Law].) The Couradds the following analysis.

Here, at step five of the sequential gsal, the ALJ did not obtain the opinion of a
vocational expert in determining whether therejals in the national econty that Plaintiff can
perform. Instead, the ALJ decdiéhat there are jobs in thetimaal economy that Plaintiff can
perform, relying solely on #t1Medical-Vocatioal guidelines.

At step five of the sequential analysise tiommissioner can usually meet his burden to
establish that there is woekisting in significant numbers the national economy which the
plaintiff could perform, by reliance on the Medidabcational guidelines contained in 20 C.F.R.
Part 404, Subpart P, App. 2, commonly referred to as “the Grigkse’ Baldwin v. Astrud&lo.
07-CV-6958, 2009 WL 4931363, at *20 (S.D.N.Y. D2t&, 2009). However, when a plaintiff
suffers from significant non-exertional limitans that significantly limit her employment
opportunities, exclusive reliance tre Grids is inappropriateSee Baldwin2009 WL 4931363,

at *27 (citingBapp v. Bowen802 F.2d 601, 605 [2d Cir.1986]). ‘@#aintiff's range of potential
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employment is significantly limited when heffgus from the ‘additional loss of work capacity
beyond a negligible one or, in other words, ors o narrows a [plaintiff's] possible range of
work as to deprive him of a maagful employment opportunity.”ld. (quotingBapp 802 F.2d
at 606). However, “the mere existenceaafon-exertional impairmedbes not automatically
preclude reliance otme guidelines.”Zabala v. Astrugb95 F.3d 402, 410-411 (2d Cir.2010)
(citing Bapp 802 F.2d at 603).

Because remand in necessary so treah] may, among other things, properly assess
Plaintiff’'s impairments at step two and makeroper credibility analysis, remand is also
necessary so that the ALJ may revisit his deciatostep five of theequential analysis after
having reevaluated his RFC analysis in accacdamith this Decision and Order. Should the
ALJ determine that Plaintiff has “significant non-exertional limitations that significantly limit
her employment opportunities,” consultation with a vocational expert may be approfeate.
Baldwin, 2009 WL 4931363, at *27.

ACCORDINGLY, itis

ORDEREDthatPlaintiff's motion for judgment on the pleadings (Dkt. No. 12) is
GRANTED in part and DENIEDN part; and it is further

ORDERED that Defendant’s motion fardgment on the pleadings (Dkt. No. 13 is
GRANTED in part and DENIED ipart; and it is further

ORDERED that this matter is REMANDED Defendant, pursuant to 42 U.S.C. §
405(g), for further proceedings consigtevith this Decision and Order.

Dated: June 3, 2015
SyracuseNY

Glenn T. Suddaby J
U.S. District Judge
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