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MEMORANDUM-DECISION and ORDER

Plaintiff Jordan Cerio brings this agti pursuant to 42 U.S. § 405(g) of thg

Social Security Act, claning that the Commissioner &ocial Security improperly

denied his application for Supplemental Seaguncome (“SSI”). For the reasons th
follow, this Court upholds the Commissioner’'s decision denying Social Se(
benefits.
. BACKGROUND
A. Facts

Jordan Cerio was born on November 18987, and was twenty-five years old
the time of the alleged onset disability dateJanuary 24, 2012Dkt. No. 8, Admin.
Transcript [hereinafter “Tr.”], at pp. 26-27According to his mother, Plaintiff wg
adopted at twelve months of age and bseaof complications at birth, includin
hypoxia and the need for resuscitation artdbation, she was advised that her
would likely become learning disabled. @t.p. 307. Plainti attended school, but g
a result of his learning dis#ities, he was required to re@eiresource services and w
enrolled in special education classes. Tr. at pp. 48, 291-97 & 307.

In 2004, Plaintiff was administered tiiéechsler Intelligenc&cale for Children
(WISC-IV) as part of his Independent Edtion Program (“IEP”). Tr. at pp. 287-8

His 1Q (71); verbal comprehension (79nd perceptual reasoning (75) were
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classified as borderline. Tr. at p. 288is working memory was seen as deficient and

his processing speed was low averatg®. His scaled score for short-term auditory

memory was 2 out of 10d.
Plaintiff was seen in 2004 by Patric&dy, the school psychologist, who opin
that the then sixteen-year-old was functmpiwith a borderline range of intellectu

ability and was learning disabled. Tr. at pp. 286 & 289. His strengths included

term auditory memory, possession ofuad of general knowledgend attention tq

visual details. Tr. at p. 286. His cative defects at that time included a lack

practical judgment and common sense reasoriagal motor coordination; and shor

term auditory memory and immediatesioin recall, all of which resulted in h
expressive language skills being significantly delay&dl. With regard to reading
comprehension, he was occasionally d@bleecode enough words to decipher, us
context clues, the meaning of the sampkspge, but he was unalbb draw conclusion

or make inferences as requirdd.
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Plaintiff was provided the assistancerte®=ded to successfully complete schiool

and graduate with an IEP degree. dtrpp.48 & 290-97. That assistance inclug

having parts of his exams to read to him. afiipp. 48 & 73. With that aid, he pass
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and in some cases did well in, English, @bSitudies, and Mathematics. Tr. at p. 2¢

Upon graduation from high school, Plaintiff svadmitted to Northwestern University

in Ohio. However, he whidrew after approximately ongeek when he concluded thiat

he was not going to be provided with thedkof assistance that would allow him
pass. Tr.atp.49. There also may Hasen some component of homesickness invo
in the decision to withdrawlid.

Upon his return from college, Mr. Cerio réed with his parents. Tr. at pp. 52

246. Plaintiff's work history is admittedly sporadic, and his most sustained wor

at Vanguard, where he was pgloyed detailing cars. Tr. @ip. 50-51. He was let go

after six months as his employer determitteat Cerio was naworking fast enough.
Id. He attempted to obtain other wdi¥ filling out and submitting over one hundr
applications, but received only one interviamd was not called back. Tr. at p. 67.

On the other hand, the evidence befibre Administrative Law Judge (“ALJ”
established that Plaintiff remained active and engaged. He cared for his toddl¢
nieces; mowed the lawn and shoveled snswgjalized with friends; used Facebod
texted; played role playing computer gamneuilt model cars; did car repairs, such

oil changes and a brake jamgaged in activities of dailwing, including cooking his

2 It is important to note, howevethat the grades reflected lis transcript were within the

confines of the special education classes, and were scored within that curriculum. Tr. at p. 7
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own meals and doing chores; and obtainedifi®r’s license androve his parents t
various locations. Tr. at pp. 54-55, 58, 247-51, 332, & 365.
B. Mental Health
Plaintiff's background and the school ass®ent by Psychologist Patricia Sly 4

discussed above. On Febryua@3, 2012 a psychiatric consultive examination \

performed by Dr. Jeanne Shapiro; Plaintiff wasrty-four years-old at thattime. T

at pp. 330-33. It was noted that while Rtdf had learning problems, he did not rep
any significant depression, manic symptoms,arosiety related symptoms.  Tr. at
331. Atthe exam, his manner of relating, social skills, speech, and presentatid
adequate, his thought procesaese coherent, and his aiteon and concentration wet
intact. Tr. at pp. 331-32. However, In¢ellectual functioningvas “estimated to by
deficient.” Tr. at p. 332. The conclosis reached by Dr. Shapiro were summarize
follows:

Vocationally, the claimant appears to be capable of understanding and
following simple instructions and dirgens if no reading is required to do

s0. He appears to be capable ofgrening simple tasks with supervision
and perhaps some indepentlg. He appears to lw@apable of maintaining
attention and concentratidor tasks. He can reqardy attend to a routine
maintain a schedule. He appears tadggable of learning some rote tasks.
He appears to be capable of makapgpropriate decisions. He appears to
be able to relate to and interact madely well with others. He appears to

be capable of dealing with stredResults of the examination suggest no
significant psychiatric problems.
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It was recommended that MZerio consider vocational training and job coaching,
no evidence was presented that he ever did so. Tr. at pp. 47 & 333.

The state psychiatrist, Dr. R. Altmanstper, performed a psychiatric review {
March 8, 2012. Tr. at pB39-55. He concluded th&tlaintiff had a medically

determinable impairment that did not pretyssatisfy the listed criteria for Listing

12.02. Tr. at p. 340. Specifically, Dr. Alamsberger concluded that Plaintiff had mi

restrictions of activities of daily livingral difficulties maintaining social functioning
moderate difficulties in maintaining condeation, persistete, and pace, and n
episodes of deterioration of extended daratilr. at p. 349. There was no evidence
any “C” criteria. Tr. at p. 350. As paof his review, Dr. Altmansberger assess
Plaintiff’'s mental residual functional capacity. Tr. at pp. 353-55. In the categq
Understanding and Memory, Dr. Altmamsber found that Plaintiff was “nc
significantly limited” in his abilities to remenablocations and work-like procedures 1
in his ability to understand and remember va&mgrt and simple instructions. Tr. at
353. However, he found Plaintiff was modetglimited in his ability to understand ar|
remember detailed instructiongd. In the category of Sustained Concentration
Persistence, Dr. Altmansberger determitined Plaintiff was not significantly limited i

his ability to carry out very short and silapnstructions, maintain attention at

concentration for extended periods, perfortivaes within a schedule, maintain regular

but
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attendance, be punctual within customatgr@nces, and to wotk coordination with
or proximity to others without being distracted by thdeh. Plaintiff was assessed
be moderately limited in his #ity to carry out detailed instictions, sustain an ordinal
routine without special supervision, coleie a normal workday and workweek withg
interruptions from psychologittg based symptoms, and perform at a consistent
without an unreasonable number and lengthest periods. Tr. at pp. 353-54. [

Altmansberger determined that Plaintifid@o significant limitations in the categori

listed under Social Interactiorf'r. at p. 354. And, in thcategory of Adaptation, Df.

Altmansberger determined that Plaintiid no significant limitations in his abilities

be aware of normal hazardsdatake appropriate precauticarsd to travel in unfamiliar

places or use public transportation; Plainifs deemed to be madéely limited in his

abilities to respond appropriatétychanges in the work settj and to set realistic goals

or make plans independently of otheld. Dr. Altmansberger concluded that Plaint

“appears capable of performing simple tagkaintaining [attention, concentration,] a
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a schedule, can learn new tasks, can mekesibns, relate with others and deal with

stress. Claimant is capable of working at a simple job. Tr. at p. 355.

Shortly after the October 4, 2012 Hearingh the ALJ, Plaintiff was seen by

psychologist Dr. Stephen Colemat the request of his counsel for the preparation ¢

evaluation report. Tr. at pp5 & 363-71. As part of thevaluation report, Dr. Coleman
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noted “[a] rather striking aggt of Mr. Cerio’s presentatios his rather hesitant, almopt

stammering approach to expressive language,at times he appears to be struggling

guite significantly in order to adequately paj his thoughts internally Tr. at p. 365.
Dr. Coleman noted that Plaintiff’'s 1Q is bortiee, his verbal comprehension is averape,
and his visual perception is slightly beloweaage. Tr. at p. 366. His working memary
index, however, was only in thé percentile, 63, and his processing speed index|was
65. Id. In his summary and recommendatiods. Coleman states as follows:

Mr. Cerio . . . attained an overlbrderline general intelligence range of
functioning, with a quite unusual pattern of strengths and disabilities/
“peaks and valleys” in this testqiocol, ranging from solidly average
attainments and vital verbal skillbut also Mr. Cerio is_markedly
challengedy other vital skills assessedor example, short-term memory
and psychomotor speed are the probabasons for his lack of success in
his other jobs, and these to deficits alearly seen in the type of cognitive
assessment performed currently.vé&i Mr. Cerio’s major challenges in
this area, as well as in some vispalceptual areas of functioning, and
being extremely limited by numericahoney management, and language
arts skills deficiencies, Mr. Ceris clearly challenged in obtaining
meaningful and gainful employment ariull-time basis. . . . Specifically,
relating to work expectations, MCerio would be very challenged to
maintain a consistent pace in terms of productivity, and to sustain an
ordinary routine without special supesion, given his various disabilities
described, and indeed would haviéidilties in remembering and probably
carrying out even very short and simpistructions relating to routine and
sedentary tasks.

Tr. at p. 367 (emphasis in original).

Dr. Coleman further opined that it was

very understandable that a previous psychologist evaluating Mr. Cerio
would point to vocational training and job coaching as specific supports for

-8-




Mr. Cerio . . . and it is very likely ithin the long-term future. . . . He is
indeed seen as disabled and was eyl eligible for such a program in

the past, and there is no current compelling reason why he would not be
continued to be considered as andidate for this type of supportive
employment.

C. Physical Health

Plaintiff has had some history of right knee pain, obesity, and hypertension.

Tr. at p. 324. On January 12, 2011, Mr. Cesaov Dr. Vigliotti at Onieda Health Cal
complaining of knee pairid. At that time his weight was 268 pounds, down ten pot
from the last visit. Id. He had physical therapy on the knee in 2010 and
complaining of a recent reoccurrencermht knee pain, but his examination w
essentially normalld. Plaintiff saw Dr. Vigliotti agai in September 2011, as a follo
up and in connection with hdisability application. Thedoctor noted specifically the
Plaintiff had no physical limitations. Tr. pt 325 (“I think he is going to have a tous
time getting full disability especially without any physical limitations.”).

Plaintiff also saw Dr. Vigliotti on August3, 2012, with regard to his history
high blood pressure and obesity. Tr. a8@2. His blood pressure at the beginning
the exam was 130/80, but it was retested and came back as nadrnéé was referrec
for blood work and diabetic testing, and klbAlc was 5.4%, which was less than
7% the ADA recommends for treatment. d@rp. 360. At the August 2012 exam,

was six-feet tall and weighed 274 pounds. Weight loss was encouildged.
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D. Procedural History
Plaintiff initially applied for child insurace benefits and SSI {une of 2007. Tr

atp. 81. Atthat timehe alleged onset disability @avas November 16, 198Id. The

claim was denied in September 200d. A hearing was held, and ALJ Edward Pitts

concluded that Plaintiff was not disabjaarsuant to sections 223(d) and 1614(a)(3)[(A)

of the Social Security Act. Tr. at pp1-89. That decision sanever appealed and

therefore became final. Tr. at pp. 26-27.

Thereafter, the present apgations for child disabilitand SSI benefits were file

on January 24, 2012. Tr. at p. 235. Tppleations included an onset disability date

of January 31, 2009, Tr. at p. 235, but thad wiaally amended at the hearing to confgrm

to the date of the application — January 22112, Tr. at p. 43. Rintiff's applications
were denied initially on March 2012. Tr. at p. 100. Adaring was thereafter held, a
subsequently ALJ Robert Gonzalezhd that Plaintiff was not disablédIr at pp. 26-
35. That ruling was then reviewed by thepeals Council, which adopted the ALJ
findings, with some modification, on June 24, 20T4.at pp. 1-8. Exhausting all of h
options for review through the Social Security Administration tribunals, Plaintiff

brings this timely appeal.

$With regard to the application for child beitgfthe ALJ noted that the previous determinat
on Plaintiff's 2007 application haés judicataeffect, thus precluding review of the 2012 applicati
Tr. at pp. 26-27.
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II. DISCUSSION

A. Standard of Review

Under 42 U.S.C. 8§ 405(g), the proper standdngeview for this Court is not tp

employ ade novaeview, but rather to discern whether substantial evidence suppo

Commissioner’s findings and that the corriegfal standards have been appli&ke

Riverav. Sullivan923 F.2d 964, 967 (2d Cir. 199Uxtz v. Callahan965 F. Supp. 324,

325-26 (N.D.N.Y. 1997]citing, inter alia, Johnson v. Bower817 F.2d 983, 985 (2

Cir. 1987). Succinctly defined, substantaldence is “more than a mere scintilla,’

ts th

it

is “such relevant evidence as a reasamatihd might accept as adequate to support a

conclusion.” Consol. Edison Co. of New York v. N.L.RI®5 U.S. 197, 229 (1938)

The ALJ must set forth the crucial facs supporting the decision with sufficignt

specificity. Ferraris v. Heckley 728 F.2d 582, 587 (2d Cir. 1984). Where the ALJ’s

findings are supported by substantial evidence, the court may not interjgct it

interpretation of the administrative recokffilliams ex rel. Williams v. Bowe859 F.2d

255, 258 (2d Cir. 1988); 42 U.S.C. § 405(g). Where the weight of the evidence

however, does not meet the requirementditistantial evidence, or where a reasonable

basis for doubt exists as to whether the coleggl principles werapplied, the ALJ’S

decision may not be affrmedlohnson v. Bowei817 F.2d at 986.
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B. Determination of Disability

The SSI program, 42 U.S.C. 8§ 13&t,seq, is a federal program providin
benefits to needy aged, blind, or disabtetividuals who meet the statutory income 3
resource limitations. 20 C.F.B416.110. The SSI programas designed to replace tl
former federally assisted state welfaregmams for the aged, blind, or disabled.
While the SSI program has special eligibililgquirements that relate to establish
need; the requirements for establishing disability, found at 42 U.S.C. § 1382
identical to the requirements under Title litbé Social Securitict for entitlement to
disability insurance benefitsSee42 U.S.C. § 423(d). Therefore, the vast case
interpreting the disability provisions undeitl& 1| may be reliedipon in this caseSee
Donato v. Sec’y of Health and Human Serv21 F.2d 414, 418 n.3 (2d Cir. 198
(noting that decisions under Titlesalhd XVI are cited interchangeably).

To be considered disabled within theeaning of the Social Security Act,
plaintiff must establish an “inability tongage in any substaal gainful activity by
reason of any medically determinable phkgsior mental impairment which can |
expected to result in death or which has lastezhn be expected to last for a continug

period of not less than 12 months[.]” 42S.C. § 423(d)(1)(A). Furthermore, ti

* SSI benefits may not be paid unless thentdait meets the income and resource requirem
of 42 U.S.C. 88 1382a, 1382b, and 1382c(a)(3)(A).
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claimant’s physical or mental impairments must be of such severity as to p
engagement in any kind of substantiainfiad work which exists in the nationa

economy.ld. at § 423(d)(2)(A).

In determining whether a claimantdsabled, the Commissioner follows a fivie-

step analysis set forth in the Social Security Administration Regulations. 20 C.
416.920. At Step One, the Commissioner “td@s whether the claimant is curren
engaged in substanttgainful activity.” Berry v. Schweike675 F.2d 464, 467 (2d Ci
1982). If the claimant is engaged in substagaanful activity, he or she is not disablg
and the inquiry ends. 20 C.F.R. § 416.920(f the claimant is not engaged
substantial gainful activity, the Commisser proceeds to Step Two and asse
whether the claimant suffers from a severpaimrment that significantly limits his or hg

physical or mental ability tdo basic work activitiedd. at § 416.920(c). If the claimat

fevel

=

F.R.

[ly

S

\U
o

in

5SES

Pl

Nt

suffers from a severe impairment, the Cossioner considers at Step Three whether

such impairment(s) meets or equals an impairment listed in Appendix 1, in Pa
Subpart P of the Regulationdd. at § 416.920(d). The Commissioner makes
assessment without considering vocatioaatdrs such as age, education, and w
experience. Berry v. Schweiker675 F.2d at 467. Where the claimant has suc
impairment the inquiry ceases as he orishgresumed to be disabled and unablg

perform substantial gainful activityd. If the claimant’s impairment(s) does not mq
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or equal the listed impairmenthe Commissioner proceedsStep Four and conside

whether the claimant has the residual functional capacity (RE@perform his or hef

past relevant work despiteglexistence of severe impaients. 20 C.F.R. §416.920(¢).

If the claimant cannot perform his or her pastk, then at Step Five, the Commissiol
considers whether the claimant can perfamy other work available in the nation
economy.Berry v. Schweikel675 F.2d at 467; 20 C.F.R. § 416.920(g)(i).

Initially, the burden of proof lies with the claimant to show that his or
impairment(s) prevents a return to previous employment (Steps One through
Berry v. Schweike675 F.2d at 467 (citindock v. Harris 651 F.2d 133, 135 (2d Ci
1981)). If the claimant meets that burdeng burden then sh# to the Commissionsg
at Step Five to establish, with specific refece to medical evider, that the claimant’
physical and/or mental impairment(s) are noswth severity as to prevent him or |
from performing work that is available within the national econofdy,. 42 U.S.C. §
423(d)(2)(A);see also White v. Sec’y of Health and Human S&6.F.2d 64, 65 (2¢
Cir. 1990). In making this showing at Stépe, the claimant’s RFC must be conside
along with other vocational factors suchag®, education, past work experience,

transferability of skills. 20 C.F.R. §416.920(spe Draegert v. Barnhai311 F.3d 468

>“Residual functional capacity” is defined bgtRegulations as follows: “Your impairment(s),

and any related symptoms, such as pain, may gdaysecal and mental limitations that affect what y/
can do in a work setting. Your residual functibcapacity is the most you can still do despite y
limitations.” 20 C.F.R. § 416.945(a)(1).
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(2d Cir. 2002)see also State of N. Y. v. Sulliv@f6 F.2d 910, 913 (2d Cir. 1990)|

C. ALJ Gonzalez’s Findings

Using the five-step disability evaluatidhe ALJ found that: 1) Jordan Cerio h
not engaged in any substahgainful activity since Janug 24, 2012, the alleged ons
date; 2) he had severe medligdeterminable impairments, namely, learning disabilit
borderline intellectual functioning, high blood pressure, andighe®) his severe
impairments do not meet nor medicallgual any impairment listed in Appendix
Subpart P of Social Security Regulation P#4; 4) he retained the RFC to perforn
full range of work at all exertional Vels, but with the following non-exertioni
limitations: “he would be restricted to undeanding, remembering, and carrying out
more than unskilled work which would inclufidlowing simple routine tasks, and bei
able to read short 3 to 4 word instrocis; and responding appropekly to supervision
coworkers, and usual work situations plaakihg with changes in routine work setting
and accordingly could not perfa any past relevant worlout 5) considering th¢
claimant’'s age, education, work expedenand RFC, there are jobs that exist
significant numbers in the national economy thatclaimant can perform. Tr. at pp. 2
35. Therefore, ALJ Gonzalez determinedittRlaintiff had not been under a disabili
as defined in the Social Security Aipm January 24, 2012 ribugh the date of th

decision. Tr. at p. 35.
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The matter was then reviewed by thpp&als Council, which agreed that Mr.
Cerio had not engaged in substantial gaiatuivity since Januarg4, 2012; that he has
severe impairments, which do not meet nor equal in severity any impairment|(in tr
Listing of Impairments; he is not capablgefforming past relevant work; and a findipg
of “not disabled” is appropriate under thhamework of section 204.00 in the Medical-
Vocational Guidelines (the “@is”). Tr. at pp. 4-5. With regard to Plaintiff's
impairments, however, the Appeals Counoitcluded that the ALJ was incorrect when
he concluded that the Plaintiff's high blood pressure and obesity constituted seve
impairments. Tr. at p. 5. In light tfie testimony in the record that the claimant’s
activities were not in any way limited by l®ight or high blood pressure, the Appegls
Council concluded that these conditions do mmte more than a minimal impact pn
Cerio’s ability to perform basic work tties and are, therefore, non-severe
impairments.ld.

D. Plaintiff's Contentions

In a comprehensive Brief, Plaintifbotends that the Commissioner’s decis|on
should be reversed because: 1) the &ed in evaluating the opinions from the
consultive examiners, and therefores RFC determination is not supported |by

substantial evidence; 2) the ALJ’s ciality determination was not supported |

O

y

substantial evidence; and 3) the ALJ's Ska&ype determinationvas not supported b

~
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medical evidence and the ALJ should haeesulted with a vocainal expert (“VE”).

Dkt. No. 12, Pl.’s Br., at pp. 10-22. TR®urt will consider each of these contentigns

separately.

E. Evaluation of Medical Opinionsand the RFC Finding

The ALJ is required to assess a clams RFC and determine at Step Faqur

whether such RFC precludes pesformance of his or her pastevant work. 20 C.F.R.

8 416.920(e). If it is determined that it does, then as a final matter, the agengy mt

examine whether the claimant can do any other waik. Essentially, the RFC is gn

assessment of “what an individual caifi do despite his or her limitations.Melville

v. Apfe] 198 F.3d 45, 52 (2d Cir. 1999) (quotiagcial Security Ruling 96-8p, 1996 WL

374184, at *2,Policy Interpretation Ruling Titles 1l and XVI: Assessing Residual

Functional Capacity in Initial ClaimgS.S.A. 1996)). “Ordinarily, RFC is th

individual’s maximum remaining ability to do sustained work activities in an ordi

work setting on a regular and continuing baand the RFC assessm must include &

discussion of the individual’'s abilities on tHasis. A ‘regular and continuing bas
means 8 hours a day, fordays a week, or an equivalent work schedule.”When

making the RFC determination, the ALJ cioless a claimant’s physical abilities, men

abilities, and other limitations that couldenfere with perfornrmg work activities on a

regular and continuing basis. 20 C.FR416.945(a)-(c). An RFC finding will be

-17-
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upheld where there is substantial evidemcee record to support each requirem
listed in the RegulationsSee LaPorta v. Bowem37 F. Supp. 180, 181. (N.D.N.

1990).

Here, the ALJ reviewed the medical esate in determining Cerio’s RFC, al

assessed different weights to edolator’s opinion. Tr. at p@3-34. In particular, ALJ
Gonzales gave great weight to the opinioaf Altmansberger; gave some weight
the opinion of Dr. Shapiro; and gave litikeight to the opinion of Dr. Colemald. The
ALJ afforded significance to the fact tHat. Altmansberger ian agency doctor with
expertise in mental health. Tr. at p. 8&nversely, the ALJ discounted the significar
of Dr. Coleman’s opinion because heluzed Mr. Cerio only for the purpose
preparing a report and because his opiniamdlicted with substantial evidence in tf

record.|d. While Plaintiff objects to this aggiment of significance, as correctly not

ent

Y

to

—

oS

ed

by Defendant, conflicts in the medicali@ence are for the Commissioner to resolve

Dkt. No. 13, Def.’s Br., at pp. 12-18/eino v. Barnhart312 F. 3d 578, 588 (2d Cir.

2002) (citingRichardson v. Peraleg02 U.S. 389, 399 (1971)). Notably, the treat]

physician rule does not apply in this caséhasPlaintiff had no treating physician oth
than Dr. Vigliotti, who only addressed Plaifis physical ailments and concluded he h
no physical limitations. Tr. at pp. 320-25. Therefore the issue for the Court

whether it would assign the same significance to the medical opinions, but ratherw
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the conclusion of the ALJ wsasupported by substantial esrite, considering the leng
of the treatment relationship; the nature axtént of treatment; the degree to which
physician’s opinion is supported by relevavidence; and other factors. 20 C.F
416.927(c)(2)-(6).

Plaintiff argues that the ALJ should have accepted Dr. Coleman’s opinio
Plaintiff was seriously limited with respectthe mental abilities needed to do unskil
work, and in particular in the following agories: remembering work-like procedurs
understanding and remesting very short and simple ingttions; maintaining attentio
for a two-hour segment; maintaining regubttendance and ing punctual within
customary, usually strict tolerances; sustaining an ordinary routine without s
supervision; and performing at a consistent pace without an unreasonable num
length of rest periods. Dkt No. 12, PBs., at pp. 12-18. The Commissioner dispu

that the record in thcase, and in particular the praxtivities of Plaintiff, support Dr

Coleman’s opinions, and asserts that the reobnsistent with the findings of Dr.

Altmansberger. Dtk. No. 13, Def.’s Br.,@. 5-9. In particular, the Defendant nof

and the record reflects that despite the selmnitations indicated by Dr. Coleman, Mr.

Cerio was able to graduate from high schanad be accepted at college; to particip

in community plays in whit he had speaking/singing roles; was able to obtair

the
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driver’'s license and drive himself and his parents as well as utilize the GPS system
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his phone; could take careluf toddler-aged nieces; provifte his dog; shovel snow
garden, and mow the lawn; could engagaumomotive repair; was able to utilize
computer or similar device to play cpater games and to text and use Facebog
communicate with his friends; could buildnel cars; make meals and perform cho

and could assist his father in doing simplEounting tasks, such as filling out |

—

k to

€S,

S

father’s client's W-2 formsld.; Tr. at pp. 48-76, 237, 239, 247, & 298. Defendant also

correctly notes Dr. Coleman’s opinion regagdPlaintiff's inability to do unskilled work

was contradicted by the reports of Drs. Altrsla@rger and and Shapiro. Tr. at pp. 6-7.

Dr. Shapiro assessed that Plaintiff could fel&imple directions; perform simple tasks

with supervision and perhapeme independently; maintattention and concentratig
for task; make appropriate decisions; andesdad interact modeaedy well with others
and was capable of dealing with stress. afmp. 332. “The basic mental demandg
competitive, remunerative, unskilled worlcinde the ability (on a sustained basis)
understand, carry out and remember simpkructions; respond appropriately
supervision, co-workers and usual work ditas; and to deal with changes in a rout
work setting.” Social Secitly Ruling 85-15, 1985 WL 56857,Program Policy
Statement Titles Il and XVI: Capability to do Other Work — The Medical-Vocat

Rules as a Framework for Evaluagj Solely Non-Exertional Impairmer&.S.A. 1985).

n

of

to
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While not specifically addressing therdlicts in the Dr. Shapiro’s and D
Coleman’s opinions, Plaintiff correctly noteatithere is a conflict between the RFC g
Dr. Shapiro’s February 2012 repdpkt. No. 12, Pl.’s Br., at @.7 n.6. In particular, th

RFC indicates that Plaintiff would be ableftdlow simple routine tasks and be able

S

.nd

117

to

read short three-to-four word instructions.. dtrp. 32. Dr. Shapiro noted in her repprt

that Plaintiff could “[follow] smple instruction and directionisno reading is requireg
to do sd. Tr. at p. 332 (emphasislded). During that examination, and repeated a
hearing, Plaintiff relayed that he was bleto be employed because his reading
writing skills are poor. Tr. at pp. 69 & 330.aRttiff maintains that this conflict requirg
a remand. Dkt. No.12, Pl.’s Br., at pp. 17-18. The Court disagrees.

In his disability application, Plaintiff dinot claim that hevas illiterate, but did
state that he could only read and write atrst fijrade level. Trat p. 250. Further
Plaintiff notes that while he can follogpoken instructions, he cannot follow writt

ones. Tr. at p. 253. Therefore, due to his poor reading and writing skills, Pl

[ the

and

S

11%

n

Aintif

maintains that he was unable to keep a jobat p. 330. A reading comprehension test

was performed by the School Pegtogist, Patricia Sly, in 2004. Tr. at p. 286. Int
examination she concludedathCerio could decipher the text, but was unable to ¢
conclusions or make infences as requiredd. At the disability hearing, however, th

following question was asked and answered:

-21-
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Q. What about like short instructiorfisy example if there is a string of
easy words like pick up this book and move it to the other room,
would you be able to read something like that?
A. | could read it with some difficulty.
Tr. at p. 63.
Plaintiff further acknowledges that hean read and write, although with sof
limitations. Tr. at pp. 52-3, 62-3, 239, & 25Rlaintiff also acknowledges that he te)
and Facebooks with his friends, a process wWould involve reading and writing; ar
that he filled out W-2 formand applications, thus providing support for the ALJ's R
determination. Tr. at pp. 52-54 & 247.

The Court concludes that the ALJ weaathin his discretion to credit th
conclusions of the agency doctor, andgtee little weight to Dr. Coleman, whos
opinion that Plaintiff was seriously limited in remembering work-like procedt

understanding and remembering short and simpteuctions, maintaining attention f¢

a two-hour segment, and in sustaining atir@ry routine without special supervisig

ne

Kts

d

FC

D

e

Ires,

DI

n,

was felt to be contradicted by the proofastivities that Plaintiff had already engaged

in.
F. The ALJ’s Credibility Determination
As part of his decision, ALJ Gonzalez noted that Plaintiff exhibited no debilit
symptoms at the one-hour hearing and wée tabconcentrate and stay on point. Tr

p.33. A review of the trans@tireveals appropriate respongeguestions. Tr at p. 4(
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76. Plaintiff objects to the ALJ’s conclusioimsthis regard, noting that the ALJ has
particular expertise in mental capacity issuekt. No. 12, Pl.’s Br., at p. 20. Howevse
it is not an automatic error for the ALJ to cwles his or her observations. In particul
the Regulations expressly provide thabservations by our employees and ot
persons” will be treated as evidence. 20R.B.416.929(c)(3). In instances where
individual attends an administrative peeding conducted by the adjudicator, the A
may “consider his or her own recorded olaéions of the individual as part of t
overall valuation of credibility athe individual” claimantSeeShaal v. Apfell34 F.3d
496, 502 (2d Cir. 1998) (quoting SSR 96-8p Fed. Reg. 34483 34486, Titles Il and
XVI: Evaluation of Symptoms in Disabilitlaims: Assessing the Credibility of &
Individual's Statements (SSA 1996Qarroll v. Sec’y of Health and Human Serv€5
F.2d 638, 643 (2d Cir. 1983) (citiffgeeman v. Schweikes81 F.2d 727, 731 (YLCir.
1982)) (noting that an ALJ’s observationdlué claimant sitting at the hearing withg
pain, being that of a lay pens, is entitled to limited weight)The same rationale shou
apply in cases involving mental impairments.the present case, Dr. Coleman opir
that one of the startling components of Ridli’'s condition was his inability to expreg

himself, and that this was a factor is inemployability. Tr. at pp. 365 & 367. The A

her

the

\LJ

IS

LN

ut

d

ned

S

J

could then consider the factttPlaintiff expressed himself in a competent fashion af the

hearing in determining credibility issues. Tr. at pp. 48-76. He could also consig
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field office disability report, which notetlClaimant was nice and cooperative.
answered all questions well asglemed to be able to recall dates and work history.
have a little trouble processing some questions, but only a few.” Tr. at p. 237.

There are, of course, significant limitats to these observations. For exam
Dr. Coleman indicated that Plaintiff would have difficulty concentrating for periog
over two hours. Tr. at p. 370. The disabihiyaring lasted approximately one hour.
at pp. 42 & 77. ThereforPlaintiff's concentration for that period of time is n
inconsistent with Dr. Coleman’s opiniorin addition, Dr. Coleman noted significal
deficiencies in Plaintiff's short-term memory and reading ability, none of which
implicated by the hearing questions and responses. See Tr. at pp. 48-76 & 370

Thus, if the ALJ were to utilize his obsetigas as the sole basis for contradicti
the opinion of Dr. Coleman, this would t&Enly have been error and unsupportalt
However, the ALJ properly ga his observations only slight significance and prima
rested his conclusions upon the contradicteport of the state doctor and the fact t
Plaintiff's prior activities were not consistent with the limitations expressed by
Coleman. This conclusion was, in t@eurt’'s opinion, supported by the substan
evidence.

G. Failure to Utilize a Vocational Expert

Plaintiff argues that the ALJ erred by faijito consult a vocational expert (“VE

-24-
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and relying instead on the Medical-VocatioBaiidelines in 20 C.IR. Pt. 404, Sub pat

~—+

P, App 2. Dkt. No. 12, Pl.’s Br., at pp. 21-22. If a claimant has non-exerfional
limitations that “significantly limit therange of work permitted by his external
limitations[,]” then the ALJ is rguired to consult with a VEBapp v.Bowen802 F.2d
601, 605 (2d Cir. 1986). However, the mexristence of a non-exertional impairment
does not automatically precludeliance on the Gridsld. at 603. A non-exertional
impairment significantly limits a claimanttange of work when it causes an additiopal
loss of work capacity beyond a negligible omé. at 605-06.

The ALJ found that Plaintiff's mentabadition did not limit his ability to perform
unskilled work, including carrying out simpiestructions, dealing with work changgs
and responding to supervisiofir. at p. 32. Thus, th@on-exertional limits on Plaintiff
did not result in anydditional loss of work capacity, and the ALJ’s use of the Gfids,
without reference to a VE, wappropriate. Tr. at p. 3SeeZabula v. Asturg595 F.3d
402, 410-11 (2d Cir. 2010).

It appears that Plaintiff accepts thisngeal framework, but urges that since the
ALJ determined that Plairfitiwas severely impaired by okigy, his physical limitation
combined with the mental limitations, requitde use of a VE. Dkt. No. 12, PI.’s Bf.,
at pp. 21-22. The difficulty with this arguntea that there is nevidence in the recorg

of any physical limitation of the Plaintifind indeed his treating physician opined that
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he had no such physical limitatis. Tr. at pp. 320-29 & 358-62e Mancuso v. Astru
361 Fed. App’x 176, 178 (2d €i2010). The Appeals Couhatilized this fact and
modified the ALJ’s decision, omitting ofiey and high blood pressure as a se\
impairment. Tr. at p.5. Thiack of evidence of externl@hitations further validates th
non-use of a VE. Accordingly, Plaintiff's argument in this regard is rejected.
[Il. CONCLUSION

For the reasons stated herein, it is hereby

ORDERED, that the Commissioner’s deasi denying Supplemental Secur
Income iISAFFIRMED ; and it is further

ORDERED, that the Clerk of the Court serve a copy of this Memorand
Decision and Order upon the parties to this action.

Date: October 26, 2015
Albany, New York

Yl AN
We art
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