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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

IRON WORKERS LOCAL NO. 60 ANNUITY PENSION FUND, by Ge
E. Robb and Sam Conley, as Trustees; IRON WORKERS LOCAL U
NO. 60 TRAINING, SKILL IMPROVEMENT, EDUCATION AND
APPRENTICESHIP FUND, by Gary E. Robb and Sam Conley, as
Trustees; CENTRAL NEW YORK IRONWORKERS AND EMPLOYE|
COOPERATIVE TRUST, by Gary E. Robb and Sam Conley, as Trus
IRON WORKERS LOCAL UNION 60 SUPPLEMENTAL BENEFIT
PLAN, by Gary E. Robb and Sam Conley, as Trustees; IRON WORK
LOCAL UNION NO. 60, by Gary E. Robb, as Business Mana@sdN
WORKERS DISTRICT COUNCIL OF WESTERN NEW YORK AND
VICINITY WELFARE FUND, by Suzanne Ranelli, as Administrative
Manager; IRON WORKERS DISTRICT COUNCIL OF WESTERN NE
YORK AND VICINITY PENSION FUND, by Suzanne Ranelli, as
Administrative Manager; IRON WORERS DISTRICT COUNCIL OF
WESTERN NEW YORK AND VICINITY ANNUITY FUND, by Suzanr
Ranelli, as Administrative Manager; UPSTATE IRONWORKER
EMPLOYERS’ ASSOCIATION, INC., by John Gorczynski, as Preside
UPSTATE NEW YORK DISTRICT COUNCIL OF IRON WORKERS
EMPLOYERS COOPERATIVE TRUST, by Garrett Geartz and John
Linehan, Jr., as Trustees; IRON WORKERS LOCAL UNIONS NOS.
33/440 SUPPLEMENTAL BENEFIT FUND, by Garrett Geartz and Jo
Linehan, Jr., as Trustees; IRON WORKERS LOCAL NO. 33 JOINT
APPRENTICESHIP COMMITTEE APPBNTICE TRAINING FUND, by
Garrett Geartz and John Linehan, Jr., as Trustees; IRON WORKERS
LOCAL UNION NO. 33, by John Linehan, Jr., as Business Manager;
INTERNATIONAL ASSOCIATION OF BRIDGE, STRUCTURAL ANC
ORNAMENTAL IRON WORKERS LOCAL UNION NO. 440 JOINT
APPRENTICE TRAINING FUND, by Thomas Thomas and John
Gorczynski, as Trustees, and IRON WORKERS LOCAL UNION NO.
by Thomas Thomas as Business Manager

Plaintiffs, 5:15-cv-54

v (BKS/DEP)

SOLVAY IRON WORKS, INC., JOHN B. MAESTRI, Individually and
an Officer and Shareholdef $olvay Iron Works, Inc., BERT MAESTRI,
Individually and as an Officer and Shareholder of Solvay Iron Works,
SHEILA MAESTRI, Individually and as an Officer and a Director of
Solvay Iron Works, Inc., ALFRED R. CHEMOTTI, JR., Individually an
as an Oficer and Shareholder of Solvay Iron Works, Inc., KELLY C.
ORMSBY, Individually, as an Officer of Solvay Iron Works, Inc. and a
Officer of Ormsbyiron, LLC, and ORMSBY IRON, LLC

Defendant.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nyndce/5:2015cv00054/101013/
https://docs.justia.com/cases/federal/district-courts/new-york/nyndce/5:2015cv00054/101013/178/
https://dockets.justia.com/

APPEARANCES:

Blitman & King LLP

Jennifer A. Clark, of Counsel
Franklin Center, Suite 300

443 North Franklin Street
Syracuse, New York 13204-1415
Attorneys for Plaintiffs

Hancock Estabrook, LLP

Daniel B. Berman

Whitney M. Kummerow

1500 AXA Tower |

100 Madson Street

Syracuse, New York 13202

Attorneys for Defendants John Maestri and Sheila Maestri

Kelly C. Ormsby, pro se
Fulton, New York

Hon. Brenda K. Sannes, United States District Judge:
MEMORANDUM -DECISION AND ORDER
INTRODUCTION

On January 16, 2015, Plaintiffs Iron Workers Union Nos. 60, 33, and 440 (the “Unions”)
and a number of the Iron Workers benefit funds (“Plaintiff Funds”), by their &sisteanagers,
and officers, filed a Complaint against Defendant Solvay Iron Works, Inc., JohneBtrivi8ert
Maestri, Sheila MaestriAlfred R. Chemotti, Jr., Frank Pettd{elly C. Ormsby, and Ormsby
Iron, LLC,? alleging that Defendants violatddter alia, sections 406, 409, and 5a6the
Employment Retirement Income Security Act of 1974 (“ERISA”) (codifie2i9al).S.C.

88 1106, 1109, 114%8nd New York state law by diverting assets of the PlaiRtifids and

L All claims against Defendant Frank Petro were dismissed followingehith d(Dkt. No158).

2 Following the commencement of this action, Defendant Ormsby Iio@ filed a Chapter 7 bankruptcy petition;
on August 4, 2016, United States Magistrate Judge David E. Peebles antereér staying all claims against
Defendant Ormsby Iron, LLP until further notice. (Dkt. 198).



failing to timely remit fringe benefit contributions and deductions. (Dkt.NoPlaintiffs filed
an Amended Complaint on May 14, 201fDkt. No. 63).

Defendant Solvay Iron Works, Inc. neither filed an answer nor appeared intiig ac
and Plaintiffs moved for default judgment. (Dkin. 90). On March 28, 2017, the Court granted
Plaintiffs’ motion and entered partial judgment against Defendant Solvay Irdks\Wioithe
First, Second, Third, and Fourth Causes of Action in the sum of $755,977.68 in contributions,
deductions, interest, liquidated damages, and attorney fees and costSio([)i84, at 22).

Presently before the Court are: (1) Defendant Sheila Maestri’'s motion unie@esgrof
the Federal Rules of Civil Procedure for summary judgment (iikt161); (2) Plaintiffs’
motion under Rule 56 for summary judgment against Defendants Sheila Maestri, Joti) Maes
and Kelly Ormsby(Dkt. No. 163)# and (3) Plaintiffs’ supplemental application for attorneys’
fees and costs (Dkt. No. 148), which the Court authorized in its Memorandum-Decision and
Order granting Plaintiffs’ motion fadefault judgment (DkiNo. 134). Plaintiffs oppose Sheila

Maestri’s motion for summary judgmemefendantsoppose Plaintiffs’ motiofor summary

3 Defendants Ormsby and Ormsby Iron, LLC filed a Crossclaim agagfenBants John Maestri and Solvay Iron
Works. (Dkt. Nos. 66, 67). Defendant John Maestri filed a Crosselgainst Defendants Ormsby and Ormsby Iron.
(Dkt. Nos. 74, 75). Defendant Chemotti, Jr. filed an Answer and a Quolaite against all Plaintiffs. (Dkt. N@.3).

4 Plaintiffs have not sought summary judgment against Defes@d@mottior Bert Maestri

5 As Defendant Kelly Ormsby is proceeding pro se,Gbart directed Plaintiffs to serve Ormsby with a “Notice to
Pro Se Litigants of the Consequences of Failing to Respond to a Sumuihgnyedit Motion,” as required by Local
Rule 56.2, and extended the response and reply deadlines to enable Defemdagttrespond to Plaintiffs’
motion for summary judgment. (Dkt. Nd65). Ormsby subsequently filed a notarized letter opposing summary
judgment. (Dkt. No173). It states in relevant part:

The depositions of Gary Robb, Alfred Chemotti, Laura Michalskial$8hatrau, and Samanth[a]
Spataro all state that John Maestri was solely responsibliadoiinancial decisions made with
respect to Solvay Iron Works.

| oppose the summary judgment motion as it is written against me.nbanesponsible for this
debt. If I can't collect the receivables that were due to Solvay Iron Works, how ca&n | b
responsible to pay them? The owners failed to collect their receivables anid thayr alebt. | had
received letters from their lawyers saying that that was what they gving to do at the time that
Solvay Iron Works closed. John Maestri fired them, | have hadontrol over any of that, to
include paying the bills. That was all John Maestri’s responsibility.



judgment, and there is no opposition to Plaintiffs’ supplemental applickbothe following
reasonsSheila Maestri’'s motion for summary judgment is granted in part and denied in part,
Plaintiffs’ motion for summary judgment gganted in part andeniedin part, and Plaintiffs’
supplemental application for attorneys’ fees and costs is granted.

[l. BACKGROUND ¢
A. Plaintiff Funds

The Plaintiff Ruinds are jointlyadministered benefit plans maintained by employee
organizations and employers pursuant to agreements and declarations of trust toiptewide,
alia, health, retirement, unemployment, and training benefigsigible participants. (Dkt.

No. 163-1, 91 1-11; 174-1, 91 1-11). The Plaintiff unions are labor organizations located in
Rochester, Whitesboro, and Syracuse, New York. (8&t163-1, { 12-14; 174-1, 11 12-14).

B. Solvay Iron

Defendant John Maestri raml8ay Iron from 1948, when it opened, until it closed in
September 2013, (Dkt. No. 174-7, at 8), ahdll relevant timewas the chief executive officer
majority shareholdegnda member of Solvay Iron’s board of directors. (D¥b. 163-10, | 12).

In the fall of 2011, John Maestri hired Kelly Ormsby as a consultant to review Soivéy

“financial books and records and its shop and field procedures.” \Ioki.63-10, 19). Ormsby
discovered that Solvay Iron “was millions of dollars in detstd [thd] it was not paying its
creditors” and “concluded that it could not overcome th[e] deficit.” (Dkt.163-10, 1B). In
November 2011, Ormsby met with John Maestri and his daughter Sheila Maestri (who was not

yet formally associated with Solvay Iron), advised them of his assessandmecommended

(Dkt. No.173, at 1).

8 The facts have been drawn from the igatftstatements of material facts (Dkt. Nd61-11, 1631), responses
thereto (Dkt. Nos167; 1741), and the attached exhibits.

7 Kelly Ormsby testified that Solvay Iron was approximately $4.5 milliodebt. (Dkt. No163-10, at 25).



that Solvay Iron cease operations and close. (@&t163-10, § 10). According to Ormsby, John
Maestri responded “that he would not close his business, wanted to save his compangdnd ask
that [Ormsby] help.”1d.).

In December 2011, Ormsby, with John Maestri’'s authorization, entered into a eellecti
bargaining agreeméhwith Plaintiffs obligating Solvay Iron to remit contributions and
deductions to the Plaintiff Funds for each hour of bargaining unit work, i.e., iron workets® w
(Dkt. No. 63; Dkt.No. 163-1, 1 15; DktNo. 163-8, § 13; DktNo. 174-1, { 15).

At a January 28, 2012 meeting of Solvay Iron’s board of directors, Ormsby became
Solvay Iron’s chief operating offic&t“with full authority over all operations.” (DkiNo. 163-

10, at 272). The board also approved John Maestri’s motion to: (i) appoint Sheila Maestri as
“Vice Chairman of the Board and secretary of the corporation”; and (ii) ehabte

“immediately assume responsibilities as Chairman of the Board and Cleieditize Office[r] of

8 John Maestri authorized Ormsby to sign the CBA on behalf of Solvay Iréh.XiD. 163-8, 113).

9 Under the IW60 Agreement, Solvay Iron was “bound by the terms andtioosdrules and regulations of the
Restated Agreement and Declaration of Trust ®fiti60 Pension Fund, the Restated Agreement and Declaration of
Trust of the IW60 Training Fund, and the Restated Agreement and Dieclar&Trust of the IW6(EB ... the
Restated Agreement and Declaration of Trust of the Local 60 E.C.Theuid/60 Baefit Funds’ and Local 60
E.C.T.’s Collections Policy” (collectively the “IW60 Funds, Trust, &wllections Policy”). (DktNo. 63, 1 33).

The IW60 Funds, Trust, and Collections Policy obligate Defendant to rentittiutions for each hour of
bargainingunit work its employees performd( 134). The IW60 Agreement requires Defendant to deduct
stipulated sums for each hour worked from certain employeegsiad pay these sums (Union dues) to Local 60.
(Id. 135). The IW60 Funds, Trust, and Collectidtdicy and IW60 Agreement required Solvay Itorfile

remittance reports and remit contributions and deductions owed by tleatfiftelay of the month following the
month during which the hours were workedd.(]36).

Under the IW12/33/440 AgreememnicalW60 Agreement, Solvay Iron wédsound by the terms and conditions,
rules and regulations” of the Restated Agreements and Declarations obfTthes{IWDC] Welfare Fund, Pension
Fund, and Annuity Fund, and the IWDC Funds’ Collections Policies, theeftent and Declaration of Trust of the
33/440 Supplemental Benefit Fund, the 33/440 Supplemental Benefit lalledtions Policy, the Agreement and
Declaration of Trust of the 33 Training Fund, the Restated Agreementestar&tion of Trust of the 440 Tinéng
Fund, and the Agreement and Declaration of Trust of the Iron Workeukfens Cooperative Trust (“IWECT”).
(Dkt. No. 63, 149). These Agreements, Funds, and Trusts required Solvaiplremit contributions and
deductions for each hour of bargaiginnit work its employees perform by the fifteenth day of each mddith. (
1950-52).

0 Ormsby became president of Solvay Iron in June 2012.



the Corporation” in the event John Maestri was “temporarily or permanently unablgllthis
role” as CEO!! (Dkt. No. 163-10, at 272; DkiNo. 161-11, 1R).

Ormsby states that in 2012, despite his efforts to turn the company around, grdvijng de
an underbid project, and the death of a Solvay Iron employee at a constructfonesiteened
Solvay Iron’s finances. (DkiNo. 163-10, 11 25-30). Ormsby further states that in May 2012, he
told John and Sheila Maestri that “Solvay Iron would need to sell $12 million worth of wark a
make a twenty percent (20%) profit in 2013 to cover the debt.” (Dkt163-10, T 28).

By July 2013, Solvay Iron had $5,000 in its general account, $2,000 in its “payroll
account,” and $2.3 million in debt. (Dkdo. 163-10, § 40). Ormsby tendered a resignation from
Solvay Iron on July 5, 2013, (DKtlo. 163-1, 1 20), but remained involved in the company.

(Dkt. No. 174-1, 120).

On August 29, 2013, John and Sheila Maestri and Ormsby met with Plaintiffs to discuss
the debt. (DktNo. 163-8, 1 18). Plaintiffs advisedese Defendantbat Solvay Iron’s debt,
including interest and liquidated damages, exceeded $1 million.Xbk163-10, T 41).

According to Plaintiffs, from June 2012 through September 30, 2013, “Solvay Iron was paid
over $8.6 million by its customers for its employees’ work.” (. 163-1, I 27; Dkt.

No. 174-1, 127). Plaintiffs claim that Defendamgvertheles$ailed to pay $673,824.75 in
contributions for hours worked by Solvay Iron employees, (D&t.163-1, § 22; DktNo. 174-

1, 1 22), and “untimely remitted $263,092.07 in contributions to Plaintiffs for hours worked by
[Solvay Iron’s] employees” during that same time period. (Nkt.163-1, § 23; DktNo. 174-1,

1 23).

11n 2009, John Maestri gave Sheila Maestri power of attorney over his gensatters in the event he became
incapacitated. (Dkt. NdL67, at 6; Dkt. N0o163-3, 23137).

2 Following the employee’s death, Solvay Iron’s liability and workenspensation insuranpeemiumincreased
by more than $500,000er year (Dkt. No.163-10, 1 30).



Solvay Iron ceased operations on or about September 27, 2013NMLkB63-10, | 42).
Sheila Maestri “officially resigned from the Board on February 20, 261¢Dkt. No. 161-1,
1 11).
C. Individual Defendants — Roles at Solvay Iron
Plaintiffs claim that John and Sheila Maestri and Kelly Ormsby were fidusiaith
respect to plan assets and are therefore liable for the unpaid and untimebutions and
deductions. Each ohése Defendants deny having fiduciary status.
1. John Maestri
Defendant John Maestri is the former Chief Execu@icer of Solvay Iron Works.
(Dkt. No. 161-11, 1 1). It is undisputed that John Maestri had authority and control over Solvay
Iron’s bank accounts. (DkiNo. 163-1,  41; DktNo. 174-1, Y 41). Plaintiffs contend that John
Maestri determined which of Solvay’s Iron’s bills to pay and when to pay them arfeethats
aware both of Solvay Iron’s “debt with Plaintiffs” and that Solvay Iron was fpgther
creditors instead of remitting the [plan assets] to Plaintiffs.” (N&t.163-1, 11 34-36). In his
affidavit, Ormsby asserts that:
Defendant J. Maestri made [final] decisions and authorized all
payments to creditors. [Ormsby] would review the accounts
payable log and give Defendant J. Maestriltigewith [Ormsby’s]
suggestions of which creditors to pay and how much to pay the
creditors. Defendant J. Maestri would review the log, make a
check mark next to those bills he wanted to pay, strike any bills he
did not want to pay and, on occasion, he Mourite the dollar
amounts to be paid to the creditor. [J. Maestri] would return the

accounts payable log to [Ormsby] or to Controller Sarah SHéatrau
with a request to issue the checks.

13 Sheila Maestri states that “[Bjough the company had been shut down by that time, [she] was net thagar
[she] still had to take formal steps to resign until then.” (Dikt. 161-1, §11).

1 As controller, Shatrau was responsible for the oversightodunts receivable, accounts payable, and payroll.
(Dkt. N0.16312, at 17).



(Dkt. No. 163-10, L6). Ormsby avers that John Maestri “decided to pay the insurance
premiums, material suppliers, the employees’ wages, himself and other ovedpeaskes but to
leave employees’ fringe benefit contributions and Plaintiffs unpdidl.(17). Ormsby states
that John Maestri elected to “pay the insurgmesniums since [Solvay Iron] could not operate
without insurance” and instructed him to send Plaintiffs $10,000 “here or . . . there’ to keep
them quiet.” (d. §31).

John Maestri disputes having this level of control over Solvay Iron’s accountsgayabl
and asserts that accounts payable were Ormsby’s responsibilityN@Hi74-1, {1 3640). In
support of this assertion, John Maestri cites the March 16, 2013 board minutes, which state:
“Accounts payable system discussed. Unanimous agreement that [Ormsby]haratiigg the
accloun]t[s] payable.” (DkiNo. 174-3, at 36). Theninutesfurther state: “It was suggest[ed] that
[John Maestri] refer invoice issues to [Ormsby] for detailed attentiorkt. (ilp. 174-3, at 36).

2. Sheila Maestri

Sheila Maestri was thsecretary and treasurer of Solvay Iron’s board of directors from
January 2012 until February 2014. (DKb. 163-10, at 272; DkiNo. 161-11, { 2; DktNo. 161-
1, ¥ 11). It is undisputed that she was not a shareholder, owner, or employee of SolvaylIron, a
that she did not receive a salary or any employee benefits; indeed, she iteeekgisrse and
worked full time as a professor of nursing during the time period relevant tatiois. Dkt.
No. 161-11, 11 2—-4; DkiNo. 163-3, at 168-69Fheila Maestri avers that the only remuneration
she “ever received from Solvay Iron. was payment of a Christmas bonus one year for Board
members.” (DktNo. 161-1, § 15). In her declaration, Sheila Maestri states that she had “no role
in the management of Saly Iron’s dayto-day operations” and “never supervised Solvay Iron
employees.” (DktNo. 161-1, 1 5). Sheila Maestri further states that she had no, and did not

exercise any, “discretion, authority or control over Solvay Iron’s aseetgver which of



Sdvay Iron’s creditors were paid or not paid.” (Dklo. 161-1, {1 6—7). As a board member,
Sheila Maestri “never determined the compensation or working conditions for Salmay
employees.” (DktNo. 161-11, § 5; DktNo. 167, 15). Sheila Maestri testified that she had
power of attorney “to be able to conduct businesglohn Maestri’'spehalf if he becomes
incapacitated,” (DktNo. 163-3, at 171), but maintains that she had no authority or control over
Solvay Iron’s bank accoi or finances-noting that Ormsby testified that “as far as [he] knew,”
Sheila Maestri “wasn’t authorized on paper to do anything.” (8M&t.163-10, at 154; Dkt.
No. 161-11, ¥ 8; DktNo. 167, 18). Sheila Maestri had “no duties related to the contragted
by Solvay Iron, particularly in relation to agreements made with Plaintiffs irathisn.” (Dkt.
No.161-11, § 9; DktNo. 167, 19).
In her declaration, Sheila Maestri describes her duties with respect to 8olvag

follows:

| took meeting mintes at the Board meetings and on several

occasions discussed irregularities in the Solvay Iron records with

Solvay Iron’s external accountants. For example, it was alleged

that the former Secretary and Treasurer of Solvay Iron was stealing

from the company. Solvay Iron’s external accountants investigated

the matter and | discussed their findings and opinions with them.

There was nothing ordinary about this in the sense of Solvay Iron’s

normal business operations and it had nothing to do with the
payment or non-payment of any amounts owed to the Plaintiffs.

(Dkt. No. 161-1, f16).

Plaintiffs (and Ormsby) view SHaiMaestri’s role differentlyPlaintiffs assert that Sheila
Maestri was authorized tssume the responsibilities addrd chairperson and CEO of Solvay
Iron if John Maestri was unable to fulfill these roles. (. 167, at 5—6; DkiNo. 163-10, at
272). Further, noting that John Maestri had given Sheila Maestri power of attoatiffBl

assert that when John Maestri “was unable to act,1&Naestri “had the ability to exercise



authority and control over [Solvay Iron’s] bank accounts and finances.” KBkil63-1, 1 42;
Dkt. No. 163-3, at 230—-237; DkNo. 163-3, at 171).

Plaintiffs and Ormsby contend that Sheila Maestri was aware of Solvay fimancial
records as she reviewed them“a regular basis.” (DktNo. 161-11, | 8; DktNo. 167, 18).
Ormsby avershatSheila Maestri asked him to “keep her aware” of “John Maestri's business and
Solvay Iron’s business,” and that he met witlei@hMaestri monthly “to review the finances of
the Corporation and its financial records.” (Dkt. No. 163-10, 1 21). Ormsby states thatehe “of
complained” to Sheila Maestri that “her father [John] Maestri had underbid tgrdjihat Solvay
Iron “was not generating enough income to pay bills,” and that John Maeas$rnot listening
to [Ormsby’s] advice,” an@rmsbyasked her to “address the situation with her father.” (Dkt.
No. 163-10, 1 21). Ormsby avers that because either he or John Maestri presented an accounts
payable log reflecting “the debt with the Plaintiffs” to the board at (mrbgevery monthly
meeting, Sheila Maestri “knew how much money was in the bank and knew about [Solvay
Iron’s] outstanding bills.” (DktNo. 163-10, 1 32).

Plaintiffs claim that Sheila Maestri also had a role in determining how Solvay Iroh spe
its money and which of its creditors to pay. In support of their claim, Plairgfs to evidence
that Sheila Maestri approved payment of an employee’s college tuition N@KL63-12, at 54),
and directed payment to two creditoiid, @t 55 (directing payment to Mackenzie Hughes); Dkt.
No. 161-7, at 3 (telling Solvay Iron controller Sarah Shatrau that she wanted “to make sure
[Ormsby] gets paid back for what he’s paid for fuel. Get him paid back this Wweekcan
afford it")). Ormsby likewise claims that Sheila Maestri was involved in Solvay Iron’s payme
of creditors—asserting that she paid Solvay Iron’s insurance premiums from her personal

account; advanced mon&y Solvay Iron from her father’s account; suggested which bills to pay;

10



authorized payment of certain bills and expenses; and had influence over heffidker.
No. 163-10, § 20; Dkt. No. 167,3).

3. Kelly Ormsby

Plaintiffs and John and Sheila Maesssart that as chief operating officer, Ormsby had
“certain duties concerning collection of [Solvay Iron’s] accounts receivabl@ payment of
[Solvay Iron’s] bills.” (Dkt.No. 163-1, 1 21; DktNo. 174-1, 1 21). John Maestri contends that
he “relinquished control over operations of Solvay Iron when Mr. Ormsby came on boaed in lat
2011” and notes that Ormsby “signed many contracts on behalf of Solvay Iron . . . incleding th
collective bargaining agreements with the unions.” (Dkt. 174, at 14; DktNo. 163-10, at 69).
During his deposition, John Maestri testified that he and Ormsby discussed Baivay
finances regularly, including its outstanding bills, but that they did not discuss whaditocs to
pay, because Ormsby “did that.” (DKo. 174-7, at 20).

Ormsby avers that his role at Solvay Iron was to “assist in developing a turnarannd pl
and to determine the volume of work needed to cover” Solvay Iron’s debt, but states thédt he “
not want to make any financial decisions and . . . would not make those decisions.” (Dkt.

No. 163-10, ¥ 11). Ormsby acknowledges that he could make recommendations concerning
which bills to pay and when, but maintains that he had no authority to determine how to spend
Solvay Iron’s money and that John Maestri made all final decisions.NIDki.63-10, { 13).
Regarding his responsibility with respect to accounts payable, Ormsbynexplat he

would review the accounts payable log and give Defendant J.

Maestri the log with [his] suggestions of which creditors to pay

and how much to pay the creditors. Defendant J. Maestri would

review the log, make a check mark next to those bills he wanted to
pay, strike any bills he did not want to pay and, on occasion, he

15 Sheila and John Maestri object to the ShatrauCGmmasbyaffidavits on the basis that they contradict prior
deposition testimony. (Dkt. No. 174, at 21 n.2). None of the pwegadntradictions, however, are material.

11



would write the dollar amounts to be paid to the creditor. [J
Maestri] would return the accounts payable log to [him (Ormsby)]
or to Controller Sarah Shatrau with a request to issue the checks.

(Dkt. No. 163-10, 1L6).

1. MOTIONS FOR SUMMARY JUDGMENT
A. Standard of Review

Under Federal Rule of Civil Procedure 56(a), summary judgment may be grantéd only
all the submissions taken together “show that there is no genuine issue as to aayfactand
that the moving party is entitled to judgment as a matter of l@eidtex Corp. v. Catretd 77
U.S. 317, 322 (1986%ee also Anderson v. Liberty Lobby, |7 U.S. 242, 247-48 (1986).

The moving party bears the initial burden of demonstrating “the absence of a gesu@efi
material fact."Celotex 477 U.S. at 323. A fact is “material” if it “might affect the autte of

the suit under the governing law,” and is genuinely in dispute “if the evidence ihatieh t
reasonable jury could return a verdict for the nonmoving paftyderson477 U.S. at 24&ee

also Jeffreys v. City of New Yoi6 F.3d 549, 553 (2d Cir. 2005) (citiAgdersoi. The

movant may meet this burden by showing that the nonmoving party has “fail[ed] tamake
showing sufficient to establish the existence of an element essential tartiyat pase, and on
which that party will bear the burden of proof at tri@élotex 477 U.S. at 32%ee also Selevan

v. N.Y. Thruway Auth711 F.3d 253, 256 (2d Cir. 2013) (summary judgment appropriate where

the nonmoving party fails to “‘come forth with evidence sufficient to permiasaable juror to
return a verdict in his or her favor on’ an essential element of a claim” iguotie Omnicom
Grp., Inc. Sec. Litig.597 F.3d 501, 509 (2d Cir.2010))).

If the moving party meets this burden, the nonmoving party must “set out specsgic fact

showing a genuine issue for triaRhderson477 U.S. at 248, 258ge also Celotex77 U.S. at

323-24;Wright v. Goord 554 F.3d 255, 266 (2d Cir. 2009). “When ruling on a summary

12



judgment motion, the district court must construe the facts in the light most feevtwdabe non-
moving party and must resolve all ambiguities and draw all reasonable infeegyainst the
movant.”Dallas Aerospace, Inc. v. CIS Air Cor@52 F.3d 775, 780 (2d Cir. 2003). Still, the
nonmoving party “must do more than simply show thatehs some metaphysical doubt as to
the material facts,Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986),
and cannot rely on “mere speculation or conjecture as to the true nature of the daetsdome
a motion for summary pigment,”’Knight v. U.S. Fire Ins. Cp804 F.2d 9, 12 (2d Cir.1986)
(quotingQuarles v. Gen. Motors Corp/58 F.2d 839, 840 (2d Cir. 1985)). Furthermore, “[m]ere
conclusory allegations or denials .cannot by themselves create a genuine issue of material fact
where none would otherwise existicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (quoting
Fletcher v. Atex, In¢c68 F.3d 1451, 1456 (2d Cir. 1995)). Upon cross-motions for summary
judgment, the Court must “in each case constru[e] the evidenie light most favable to the
non-moving party.’Krauss v. Oxford Health Plans, In&17 F.3d 614, 621-22 (2d Cir. 2008);
see also Heublein, Inc. v. United Stat@86 F.2d 1455, 1461 (2d Cir. 1993).

Where a partproceeds pro se, the Court must read his or her submissions liberally and
interpret them “to raise the strongasgjuments that they suggesfitPherson v. Coombé74
F.3d 276, 280 (2d Cir. 1999) (quotiBgirgos v. Hopkinsl4 F.3d 787, 790 (2d Cir. 1994)).
However, a pro se party’s “bald assertion,” completely unsupported by evidence, is not
sufficient to overcome a motion for summary judgmedordan v. New York773 F. Supp. 2d
255, 268 (N.D.N.Y. 2010) (citinGarey v. Crescenz923 F.2d 18, 21 (2d Cir. 1991¥ee also
Wagner v. Swarts827 F. Supp. 2d 85, 92 (N.D.N.Y. 2011).

Sheila Maestri seeks summary judgment dismissing the Fifth, Sixth, BegadtNinth

Causes of Action. (DkiNo. 161). Plaintiffs seek summary judgment against Sheila and John
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Maestri and Kelly Ormsby, entry of judgment in the amount of $1,186,108.70, and an order
allowing Plaintiffs to submit an application for attorneys’ fees and costsrtbegred after the
filing of the instant motion. (DkiNo. 163).

B. Plan Assets and Fiduary Status

The Fifth and Sixth Causes ot#on allege that Defendants Sheila Maestri, John
Maestri, and Kelly Ormsby breached their fiduciary duties with respetancagsets, in
violation of ERISA 8§ 406, 409, and 515 (codified at 29 U.S.C. 88 1106, 1109, Bbis)e
reaching the merits of Plaintiffs’ claims, the Court must determine whether ta&unp
contributions constitute plan assets and whether the individual defendants tivey@s.c
fiduciaries under ERISA.

1. Plan Assets

“ERISA expressly authares civil actions against plan fiduciaries in their personal
capacity for breaches of their fiduciary duties with respect to plan assagament. Sullivan v.
M.A.C. Design Corp.No. 14€v-1846, 2015 WL 5518456, at *2, 2015 U.S. Dist. LEXIS
124465 at *6 (E.D.N.Y. Sept. 17, 201%¢iting 29 U.S.C. 88 1109(a), 1132(a)(E)nkel v.
Romanowiczb77 F.3d 79, 82 n.4 (2d Cir. 2009)). ERISA does not define “assets,” and the
Second Circuit has held that, in general, unpaid employer contributions are rouasset
ERISA.In re Halpin 566 F.3d 286, 289-90 (2d Cir. 200Pjarties to a collective bargaining
agreement are, however, “free to contractually provide for some other réhudt.’290. The
collective bargaining agreements in this cgsecify thawithheld contributions are plan assets:
“Title to all monies paid into and/or due and owing to the Fund shall be vested in and remain
exclusively in the Trustees of the Fuadtstanding and withheld contributions constitute plan
assets' (Dkt. No. 163-8, at 186; DkiNo. 163-8, at 7,  24). Defendants have not adduced

evidence calling this fact into question and do not contend otherwise N@Kt61-12, at 12).
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Thus, beginning in June 2012, when Solvay Iron failed to remit to the Plaintiff funds the
contributions it owed for hours worked by covered employees, those withheld contributions
constituted plan assets.

2. Fiduciary Status

“In every case charging breach of ERISA fiduciary dutythe threshold questioniis . . .
whether that person was acting as a fiduciary (that is, was performuhgcafiy function) when
taking the action subject to complaihtCoulter v. Morgan Stanley & Co. In¢&Z53 F.3d 361,
366 (2d Cir. 2014) (quotinBegram v. Herdrich530 U.S. 211, 226 (2000)Fiduciaries under
ERISA are those so named in the plan, or those who exercise fiduciary furicbiores
Citigroup Erisa Litig, 104 F. Supp. 3d 599, 613 (S.D.N.Y. 2015). ERISA identifies an
individual “as a fiduciary with respect to a plan to the extém individual ‘exercises any
discretionary authority or discretionary control respecting managementroplauncor exercises
any authority or control respecting management or disposition of its"assétas any
discretionary authority or discretionary responsibility in the administraif such plan.” 29
U.S.C. 8§ 1002(21)(A). “Congress intended ERISA’s definition of fiduciary ‘to be broadly
construed™ and functionalL.oPresti v. Terwilliger 126 F.3d 34, 40 (2d Cir. 1997) (quotiBtatt
v. Marshall & Lassman812 F.2d 810, 812 (2d Cir. 19873ke Mertens v. Hewitt Assqcs08
U.S. 248, 262 (1993YERISA . . . defines ‘fiduciary’ not in terms of formal trusteeship, but in
functional terms of control and authority over the plan.”). “The Supreme Court has éeghas
thelimiting effect of the statutory phrage the extentbecause an ERISA fiduciatgnay wear
different hats”” Patrico v. Voya Fin., In¢g.No. 16€v-7070, 2017 WL 2684065, at *2, 2017 U.S.
Dist. LEXIS 95735, at *7 (S.D.N.Y. June 20, 2017) (quottegram 530 U.S.at 225). Thus,

a person may be an ERISA fiduciary with respedei®ain matters but not oth&riduciary

status exists onlyo the extent'that the persorhas or exercises the described authority or
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responsibility’ over a plan.Coulter, 753 F.3cat 366 (quoting=.H. Krear & Co. v. Nineteen
Named Trs.810 F.2d 1250, 1259 (2d Cir. 1987)

As an initial matter,here is evidencthat the plan assetat issue in this case were
commingled with funds in Solvay Iron’s operating accows#eDkt. No. 163-3, at 1-84 (M&T
Bank records for the “Solvay Iron Works Inc. Operating Accousgg alsdkt. No. 163-12, at
71; Dkt. No. 163-3, at 35 (records reflecting Solvay Iron’s receipt of payment fgaibeag unit
work and deposit of payment into its operating account)), from which Solvay Iron paid other
creditors §eeDkt. No. 163-3, at 35 (November 13, 2012 “M&T Comm Card Payment”)), and
over which, Plaintiffs claim, the individual Defendants exercised authority orotonhhe
individual Defendants do not appear to dispute that plan assets were commingled with other
funds in Solvay Iron’s operating account. It is the individual Defendants’ dlimg@agement or
disposition of plan assets in Solvay Iron’s operating account that is at issuedadéi

“[M]anagement or disposition’ . . . [of ERISA plan assets] refers to the common
transactions in dealing with a pool of assets: selecting investments, exchamgingtrument or
asset for another, and so orkinkel, 577 F.3cat 86 (2d Cir. 2009jcitation omitted). The fact
that an individuatwas an officer of a compariy‘was ‘authorized to sign checks on the
Company’s account and had “some general knowledge that deductions were made from
employees’ wagéss insufficient to render him aBRISA fiduciary absent any “responsibility
for determining which of the company’s creditors would be paid or in what orBewkel, 577
F.3d at 86 (quotingoPrest| 126 F.3dcat 40 (finding“[o]f equal if not more import [than signing
checks on the company’s commingled account] . . .” is whether the individuadh ‘todel in
determining which bills to payn that[the individual] decided which creditors were to be paid

out of the Company’s general account . . . and whese creditors were to be pgid
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In LoPresti the plaintiff union sued the defendant company and its sole shareholders and
officers, Donald and John Terwilliger, alleging that the defendants violateditbetive
bargaining agreement by failing tarfeard to the union contributions they had deducted from
employee paychecks and maintained in the company account from which they pamiscredi
126 F.3d at 36—38. Donald and John Terwilliger were the only signatories on the company
account and “signed multiple checks which were drawn on [the] [clompany accmlundjng
checks which were forwarded to the Uniold” at 37, 40. Following a bench trial, the district
court found that the individual defendants were not fiduciaries under ERISA and entered
judgment in their favond. at 37. The union appealed and the Second Circuit reversed as to
Donald Terwilliger.ld. at 43. The Second Circuit found that “[b]y focusing on whether the
Terwilligers were administrators of the Funds . . . the district court overlookéaictithat an
individual also may be an ERISA fiduciary by .‘exercis[ing]any authorityor control
respecting managemeott disposition of [plan] assetsld. at 40 (alteration in original) (quoting
29 U.S.C. § 1002(21)(A)(iYjii)).

Next, he Circuit examined the individual defendants’ roles in paying companyansedi
and determined that Donald was a fiduciary:

Donald had a role in determining which bills to pay, in that he
decided which creditors were to be paid out of the Company’s
generd account (which, during the relevant time frame, included
employee Fund contributions), and wheasi creditors were to be

paid .... Donald’s commingling of plan assets with the
Company’s general assets, and his use of those plan assets to pay
Companycreditors, rather than forwarding the assets to the Funds
means that he “exercised[d]..auhority or control respecting..

disposition of [plan] assets,” and hence is a fiduciary for purposes
of imposing personal liability under ERISA.

Id. at 40 (internal quotation marks omitted) (quoting 29 U.S.C. § 1002(21)(A)). The Circuit,

however, affirmed the district court’s finding that John Terwilliger wasarfatuciary.ld. at 40—
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41. The difference, the Circuit explained, was that John Terwilliger, thoeigltasauthorized to
sign checks and “had some general knowledge that deductions were made fropeesiplo
wages,” was “primarily a production person with no responsibility for detémgiwhich of the
company’s creditors would be paid or in what ordkt."at 40 (internal quotation marks
omitted). The Circuit therefore concluded that “the record does not support a findidgttha
performed any of the functions enumerated in § 1002(21)(A) so as to render him personal
liable for breach of fiduciary duty under ERISAd. at 41.

a. John Maestri

It is undisputed that John Maestri was the chief executive officer and majority
shareholder of Solvay Iron. Plaintiffs assert that John Maestri determvimeh of Solvay Iron’s
bills to pay as well as when and whether to pay contributions to the Plaintiff FDés. (
No. 163-1, 11 36—37). Ormsby states that he was “involved in accounts payable” but that he “did
not have the authority to make final decisions.” (k. 163-10, § 16). Ormsby explains that he
suggested which creditors to pay and how much to pay them but that John Maestri “made those
decisions and authorized all payments to creditors,” and that the employeessiigle for
issuing checks “printed only those checks approved by” John Maestri. \Bki.63-10, T 16).
Ormsby avers that John Maestri “decided to pay the insurance premiumsabhsaigpiiers, the
employees’ wages, himself and other overhead expenses but to leavsgesispiringe benefit
contributions and Plaintiffs unpaid.” (DKtlo. 163-10, T 17).

John Maestri contends that he “relinquished control over operations of Solvay Iron when
Mr. Ormsby came on board in late 2011” and notes that Ormsby “signed manygisooitra

behalf of Solvay Iron . . . including the collective bargaining agreements witinibes.” (Dkt.
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No. 174, at 14; DktNo. 163-10, at 69}° During his deposition, John Maestri testified that he
and Ormsby discussed Solvay Iron’s finances reguladijydamng its outstanding bills, but that
they did not discuss which creditors to pay, because Ormsby “did that. NDKt.74-7, at 20).
John Maestri further testified, however, that if he was “close to a supptiéja a call from
that supplier requesting payment, he would give that supplier money “as we aovegittalkeep
the supplier “happy.” (DkiNo. 174-7, at 19-20).

In support of his contention that Ormsby was responsible for deciding which crealitors
pay, John Maestri also cites the March 16, 2013 Board Minutes, which state: “Accoumie paya
system discussed. Unanimous agreement that [Kelly Ormsby] is ably hat@liagct payable.”
(Dkt. No. 174-3, at 36). Under “Action,” the Board Minutes state: “It was suggested that [John
Maestri] referinvoice issues to [Kelly Ormsby] for defid attention.” (DktNo. 174-3, at 36).

The evidence, however, that Ormsby was “handling” accounts payable ameéddogpices and
that John Maestri did not discuss which creditors to pay because Ormsby tdidides not

speak to the issue of who actually controlled the company féaldistionally, it isundisputed,

that John Maestri waSolvay Iron’s majority shareholder, that he had authority and control over
Solvay Iron’s bank accounts, and that he paigbers to keep them “happyThus, even

viewed in the light most favorable to John Maestri, the evidence shatvdohn Maestri

exercised management or control over plan asdeks. No. 174-7, at 19-20)SeeNYSAH.A

Med. & Clinical Servs. Fund ¥atucci 60 F. Supp. 2d 194, 202 (S.D.N.Y. 19¢9¢%Babato

16 Plaintiffs argue thatbecause John Maestri delegghiccounts payable authority to Ormsby, which Ormsby denies
included any discretion or decisiomaking authority,John Maestris liable for Ormsby’s failure toemit

contributions on the ground that he failed to monitor Ornmsshytivities(Dkt. No. 163-15, at 1619). As

Defendants notdowever, (Dkt. No174, at 24)none of the cases Plaintiffs cite relateiefactual context of the
present case, i,eacompany’s failure to remit contributions under the terms of a ¢iMéebargaining agreement.
Seege.g, Bennett v. Manufacturers & Trademo. 99¢cv-827, 2005 WL 2896962, at ¥2005 U.S. Dist. LEXIS

40592 at *17(N.D.N.Y. Nov. 2, 2005) (discussing efjed ERISA violations by trustees of profit sharing plans);
Liss v. Smith991 F. Supp. 278, 309 (S.D.N.Y. 1998) (discussing fiduciary responsgbditienion president and

the power to appoint trustees). As Plaintiffs failed to cite relevant casenalws proposition, the Court does not
address this argument at this time.
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Catucci clearly had managerial discretion and control over all of Salemdhe entire period

of Salcos debt to the Fund, he was the corporation’s President and controlling shareholder. He
ranthe corporation and maksic] all decisions on payments by SalgoAccordingly, Plaintiffs

are entitled to summgjudgment as to John Maestri’s fiduciary status.

b. Sheila Maestri

It is undisputed that Sheila Maestri was a member of Solvay Iron’s boduskared as
secretary and treasurer. Sheila Maestri avers that her duties included takitegratrboard
meetings and “discussed irregularities in the Solvay Iron Records wigixternal accountants.”
(Dkt. No. 161-1, 16). In her declaration, Sheulaestri states that she was not a shareholder or
employee of Solvay Iron and had no “discretion, authority or control over which of Soivesy |
creditors were paid or not paid at any time.” (D¥o. 161-1, 91 3—4, 7). Based on this evidence,
Sheila Maesi argues that she is entitled to summary judgment.

Plaintiffs, howeverargue thaSheila Maestri had a role in determining how Solvay Iron
spent its money and which of its creditors to pay. There is evidence, for instahsbgetha
recommende@ayment of an employee’s college tuition (OKb. 163-12, at 54), and payment
to two creditors,i¢l. at 55 (directing payment to Mackenzie Hughes); Dkit.161-7, at 3
(telling Solvay Iron controlleBarah Shatrau that she wanted “to make sure [Ormsby] gets paid
back for what he’s paid for fuel” and instructed Shatrau teet[gjm paid back this week if we
can afford it”).However, Shatrau asserted in her affidavit that before Solvay Iron paid any bill
the procedure was “to itemize the outstanding invoices (creditor and amount)” agmt pnes
itemization to Ormsby, who, in turn, would present it to John Maestri. (Dkt. No. 163-12, | 6).
Thus, even viewing the facts in the light most favorable to Plaintiffs, the evidbowss, at best,
that Sheila Mastri made recommendations regarding what to fhaye is no evidend@at

Sheila Maestri was the one to decide whether Solvay Iron could “afford” tangdyilbshe
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recommended be paidtor example, even though Sheila Maesttommended that Solvay Iron
pay Shatrau’s tuition, it was John Maestri who approved that recommendation and directed
payment. (Dkt. No. 163-12, at 58heila Maestri was the board secretary and treasurer, she took
meeting minutes, (Dkt. No. 163-3, at 172), and heard the financial reports at monthly board
meetings (Dkt. No. 163-3, at 181), discussed Solvay Iron’s finances with Shatrawedttend
production meeting$ on occasion (Dkt. No. 163-12, at 44-45), and discussed with John Maestri
and Ormsby Solvay Iron’s debt to Plaintiffs and how to pay it down. (Dkt. No. 163-12, #t 51).
is well settled thatan individual is not liable for corporate ERISA obligations solely by virtue of
his role as officer, shareholder, or manag&asso v. Cervon®85 F.2d 49, 50 (2d Cir. 1993).
Thus, in the absence of evidence that Sheila Maestri had authority or control beyond
recommending, in a few instances, that certain creditors be paid, and no evidesice tzat
any authority or control over the fundsSolvay Iron’soperating account, no factfinder could
conclude that Sheila Maeshad any authority with respect to plan asgets.Pension Ben.
Guar. Corp. v. Solmse®71 F. Supp. 938, 944-45 (E.D.N.Y. 198'Nlost significantly,
defendant was responsible for authorizing and making payments to the Plan. Accordng to hi
own testimony, he exercised discretion in declining to authorize and make payrhentthe
bank balance was natufficient! These acts show defendant's discretionary authority as to the
management and administratiof the Plan and the disposition of its asgefs$.

Accordingly, Sheila Maestri’'s motion for summary judgmisrgranted as to her

fiduciary statusand Plaintiffs’ crossnotion for summary judgment denied.

17 Shatrau testified that at production meetings, project schedulesapéss were discussed. (Dkt. No. 463 at
46).

18 plaintiffs also rely on John Maestri’s assignment of power of attam&feila Maestri as a basis for fiduciary
status. Citingn re Alan G.W,.29 N.Y.S.3d 755, 757 (N.Y. Sup. 2016), Sheila Maestri notes that undey di&
law, “a fiduciary cannot detgate his fiduciary powers by granting a general power of attorney.” @kl 74, at
23). Plaintiffs did not reply to this argument and the Court finds ne fasconcluding that the power of attorney
raises a material issue of fact as to whether slseavfidluciary with respect to the Plaintiff Funds.
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C. Kelly Ormsby

Plaintiffs contend that Kellprmsby, who washief operatingofficer andpresident of
Solvay Iron, possessed authority and control over plan assets and the bank accounts that held
those plan assets. (Dkt. No. 163-15, at 14). Ormsby states that he made “suggesiardsig
“which creditors to pay and how much to pay the creditors” and pexsantaccounts payable
log to John Maestri, who would review the log, “make a check mark next to those bills he
wanted to pay, strike any bills he did not want to pay and, on occasiom;ite the dollar
amounts to be paid to the creditor.” (DMb. 163-10, § 16)Ormsby was the signatory to the
CBA, and, as discussed above, John Maestri testified that Ormsby was responsible ifoy handl
accounts payable and deciding which creditors to pay. {ktl74-7, at 20). There is,
therefore, a material issue of fact concerning what authority, if any,i9rhagl over plan assets.
See Coleman v. BMC Const. Cor25 F. Supp. 2d 477, 483-84 (S.D.N.Y. 2006) (denying the
plaintiff union funds’ motiondér summary judgment where there were factual issues concerning
the individual defendant’s “degree of control over company funds”).

C. Fifth Cause of Action: ERISA 8 406 —Prohibited Transactions

The Fifth Cause oAction alleges that Sheila and John Maestd Kelly Ormsby, as
fiduciaries and parties in interest, engaged in prohibited transactions imovi@daERISA
§ 406(a). (DktNo. 63, at 17). Specifically, Plaintiffs assert that a series of chédkéin Maestri
received from Solvay Iron betwednly 2012 and October 2013 totaling $469,66328heila
Maestri's receipt of $2,249.00, and Kelly Ormsby'’s receipt of $53,930.11 were prohibited

transactions under ERISA. (DRio. 163-1, Y18-30; Dkt.No. 163-2,at 104—34).

9 Kelly Ormsby states that Solvay Iron issued these checks at JohniMakstction, and Sheila Maestri
deposited them in John Maestri's accounts. (Dkt. 16310, 35).

20 John Maestri notes that onéthe checks is not payable to him, but to Merrill Lynch. (Dkt. Not+-1, 128; Dkt.
No. 1632, at 128).
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ERISA8§8404(a)(1) requiresraERISA fiduciary to “discharge his [or her] responsibility
‘with the careskill, prudence, and diligence’ that a prudent persatirig in a like capacity and
familiar with such mattetsvould use."Tibble v. Edison Int}|135 S.Ct. 1823, 1828 (2015)
(quoting 29 U.S.C. § 1104(a){1) Section 406 of ERISA supplements the general fiduciary
obligations set forth in § 404 by prohibiting certain categories of transactibengeoeto pose a
high risk of fiduciary sel@dealing” Henry v. Champlain Enters., In@45 F.3d 610, 618 (2d Cir.
2006) ERISAS 406(a)(1) provides, in relevant part:

(a) Transactions between plan and party in interest

(1) A fiduciary with respect to a plan shall not cause the plan to
engage in a transaction, if he knows or should know that
such transaction constitutes a direct or indirect—

(A) sale or exchange, or leasing, of any property between
the plan and a party in interest;

(B) lending of money or other extension of credit between
the plan and a party in interest;

(C)furnishing of goods, services, @acilities between the
plan and a partyn interest; [or]

(D)transfer to, or use by or for the benefit of a party in
interest, ofany assets of the plan. .

29 U.S.C. § 1106(a)(1).

1. Parties in Interest

ERISA defines “party in interest” as:

(A) any fiduciary(including, but not limited to, any administrator,
officer, trustee, or custodian), counsel, or emptopé such
employee benefit plan;

(E) an owner, direct or indirect, of 50 percent or more of—

() the combined voting power of all classes of stock entitled
to vote or the total value of shares of all classes of stock
of a corporation.
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(i) the capital interest or the profits interest of a partnership,
or

(i) the beneficial interest of a trust or unincorporated
enterprise,

whichis an employer or an employee organ@aidescribed in
subparagraph (C) or (D);

(F) a relative (as defined in paragraph (15)) of any individual
described in subparagraph (A), (B), (C), or (E); [or]

(H) an enployee, officer, [or] director . . . .
29 U.S.C. § 1002(14). Paragraph (15) explains that the “term ‘relative’ means a spolgter,ance
lineal descendant, or spouse of a lineal descenddng§”1002(15).

As discussed, Plaintiffs have established that John Maestri is a fiduciangr fastthe
owner of Solvay Iron, his alsoparty in interest, as is his daughter Sheila (relative). Plaintiffs
assert that Ormsby, who was employed by Solvay Iron and was president amgehatihg
officer, is a party in interest as “an officer and director.” (M. 163-15, at 22).

2. Liability

“To state a clan under ERISA § 406(a)(1) . plaintiffs must allege that the defendant is
a fiduciary; the defendant caused the plan to engage in one of the prohibiteditassattforth
in 8 406(a)(1); the transaction svébetween the plan and a ‘partyiimerest™ (for
8 406(a)(1)(A)FI(C)) or involved plan assets (for § 406(a)(1)(D)); and the defendant knew or
should have known that the transaction was prohiBitacerdote v. N.XJniv., No. 16¢€v-

6284, 2017 WL 3701482, at *4, 2017 U.S. Dist. LEXIS 13751513 (S.D.N.Y. Aug. 25,
2017). “Section 406(H)s to] be broadly construedee Leigh v. Engl&27 F.2d 113, 126 (7th
Cir. 1984), and . .liability. . .imposed even where there'n® taint of scandal, no hint of self-
dealing, no trace of bad faith Lowen v. Tower Asset Mgmt., In829 F.2d 1209, 1213 (2d Cir.

1987) (quotingCutaiar v. Marshall 590 F.2d 523, 528 (3d Cir. 1979)).

24



“Whena fiduciary violates the rules set forth§m06a)(1),8 409 of ERISA renders [the
fiduciary] personally liable for any losses incurred by the plan, agpiten profits, and other
equitable and remedial relief deemed appropriate by the court. But in ordetaio ansalleged
transgression of § 406(a), a plaintiff must show that a fiduciary caused the plange entle
allegedly unlawful transactichLockheed Corp. v. Spin&17 U.S. 882, 888 (199@jiting 29
U.S.C. § 1109(a)).The transactions enumerated3m06(a)(1) are per se violations of ERISA
regardles®f the motivations which initiated the transaction, the prudence of the transaction, or
the absence of any harm resulting from the transactigss™v. Smith991 F. Supp. 278, 307
n.30 (S.D.N.Y. 1998 Section 1106(a) requires that the fiduciary “knows or should know” the
facts that would make the transaction prohibitéakris Tr. & Sav. Bank v. Salomon Smith
Barney Inc, 530 U.S. 238, 242 (2000).

Furthermore, under ERISA 8§ 502(a)(&)plaintiff plan may bring an equitable claim for
relief, based ora violation of § 406(a), against parties in interest, even though they are non-
fiduciaries.Harris Tr., 530 U.Sat 246 explaining that ERISA& 502(a)(3) authorizes
“appropriate equitable reliefor the purpose of ‘redress[ing any] violations or . . . enforc[ing]
any provisions’ of ERISA or an ERISA plan.” (quotiRgacock v. Thoma816 U.S. 349, 353
(1996); see also Haley v. Teachers Ins. & Annuity Ass’n of Alm. 17€v-855, 2018 WL
1585673, at *8, 2018 U.S. Dist. LEXIS 52138*20-21 (S.D.N.Y. Mar. 28, 201§}Where
plaintiffs seek to recover profits from a nonfiduciary which were derived from allegedly
knowing participation in a 8 406(a) violation, courts have permitted disgorgement tdaims
proceed under § 502(a)(3).”). The Supreme Court has explained that, in order to hold “a
transferee of ilgotten trust assets” liable,

the transferee must be demonstrated to have had actual or
constructive knowledge of the circumstances that rendered the
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transaction unlawful. Those circumstances, in tumolve a
showing that the plan fiduciary, with actual or constructive
knowledge of the facts satisfying the elements of 406(a)
transaction, caused the plan to engage in the transaction.

Harris Tr., 530 U.S. at 251.

a. John Maestri

Plaintiffs claim that Jon Maestri engaged in prohibited transactions by diverting plan
assets via a series of chettitaling $469,663.20 from the Solvay Iron operating account, and
depositing those assets in his own account. (B&t.163-2, at 104—32). John Maestri notes that
one of these checks is not payable to him, but to Merrill Lynch, in the amount of $10,000. (Dkt.
No. 163-2, at 128). John Maestri, as chief executive officer and majority shareigldsr,
discussedafiduciary and a party in interesEurther, it is uncontrovertatiatJohn Maestri knew
during the time period when he received the checks—July 2012 through OctobertB@t 3—
Solvay Iron owed contributions to the Plaintiff funds and that plan assets were gietmim
Solvay Iron’s operating accourfDkt. No. 163-10, { 32)Finally, there ividence that John
Maestri directed the issuance of theses chd€kg. No. 163-10, T 35pand therefore “caused the
plan to engage in the transactioHarris Tr., 530 U.S. at 128These transactions were therefore
per se violations of ERISA and Plaintiffs are entitled to summary judgmensadgam Maestri
under 8 406(a)(1).

John (and Sheila Maestri) also argue that they should not be held liable under ERISA
§ 406 because they loaned money to Solvay Iron. John Maestri asserts that he loanedo8olvay |
approximately $441,000 in 2013. (DKo. 174-6, at 56)Sheila Maestri asserts that she loaned
Solvay Iron $12,754.66 in 2013d(). Under 29 U.S.C. § 1108(dhe Secrety of Labor is
authorized to “grant a conditional or unconditional exemption of any fiduciary or ttemsam

class of fiduciaries or transactions, from all or part of the restrictions edgns ERISA § 406.
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These exemptions are outlined in 29 U.S.C. § 1108(b) and 29 C.F.R. Part 2550, but Defendants
have not identified which, if any of the exemptions might agpéee.g, 29 C.F.R.

8 2550.408b—-1"General Statutory Exemption for Loans to Plan Participants and BeneSciari
Who Are Parties in Interestith Respect to the Plan id. 8 2550.408b-2'General Statutory
Exemption for Services or Office SpdreAccordingly, their argument is unavailing.

b. Sheila Maestri

Plaintiffs challenge Sheila Maestri’s receipt of $2,000.00 in plan assets in becem
2012 (Dkt.No. 263-2, at 138; DkiNo. 163-3, at 41) and $249.00 January 2013 (Nkt.163-2,
at 136; Dkt.No. 1633, at 43). Sheila Maestri concedes she is a party in interest but seeks
summary judgment and questions whether “such a relatively small aofouohey”—
$2,246.00—can be considered barred by ERISA’s prohibition on self-dealing, particularly
where, as here, she had “already expended that amount of her personal funds omddolvay |
business.” (DktNo. 174, at 27). ERISA § 40énposes liability forthe prohibited transfer of
“anyassets of the plan29 U.S.C. § 1106(a)(1). Thus, as it is undisputed that the $2,249.00
Sheila Maestri received constituted plan assets, it falls within ERI®@6. Accordingly, the
Court turns to the merits.

Sheila Maei maintains that she knew nothing of Solvay Iron’s debt to the Plaintiff
funds until, at the earliest, July 2013rere than six months after she received the checks
totaling $2,249.00. (DkiNo. 174-1, 1 35; DktNo. 174-3, at 44 (July 13, 2013 board ntigs
“Accounts payable: Local 60: [Solvay Iron] owes Local 60 100,000+")). She furtheraimaint
that she knew nothing of Solvay Iron’s banking practices or financial infammatondition, or
paying the wages or benefits of covered employees. M2kt163-3, 189-90). Thus, she has
adduced evidence, which, if credited, indicates that she lacked actual or coresttmotwledge

of the circumstances that rendered her receipt of $2,249.00 unl®wfusby avers that because
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either he or John Maestri presenttdaccounts payable log reflecting “the debt with the
Plaintiffs” to the board at (or before) every monthly meeting, Sheila Méksew how much
money was in the bank and knew about [Solvay Iron’s] outstanding bills.” KDk.63-10,

1 32). Such evidence, if credited, woaltbw a factfinder to infer that Sheila Maestri possessed
at least constructive knowledge that she was receiving plan &ssets.

C. Kelly Ormsby

Plaintiffs have presented evidence that Ormsby received $53,390.11 from Solvay Iron
betweerMay 2012 and September 2013. (D¥b. 163-2, at 71-72). Even assuming Kelly
Ormsby is not a fiduciary, because it is undisputed that as chief operditeg, ¢fe was a party
in interest, that he was fully familiar with Solvay Iron’s accounts payaii&iding Solvay
Iron’s debt to the Plaintiff funds, and that he received $53,390 in plan assets, he may be liable
under ERISA 8 4065ee Metzler v. Solidarity of Labor GrdHealth & Welfare FundNo. 95-
Cv-7247,1998 WL 477964, at *8, 1998 U.S. Dist. LEXIS 12565, at *29 (S.D.N.Y. Aug. 14,
1998) (“In order for a particular transaction to run afoul of § 406(a)(1)(D), it must ingbhae
transfer (2) to a partiy interest (3) of plan assets.”). There are, however, issues of fact
concerning whether a fiduciary with knowledge of the circumstances that reigered
transaction unlawful caused the transfer of plan assets to Kelly Ormslegd, Plaintiffs have
not identified who “caused” this transaction. Accordingly, summary judgment is inajgbeopr

D. Sixth Cause of Action— ERISA § 515

In the Sixth Cause of Action, Plaintiffs allege that John and Sheila Maestriediyd K

Ormsby were (i) fiduciaries with respect to the Plaintiff Plans, (ii) receiseth§ of money

21 plaintiffs appear to seek to hold Sheila Maestri liable for her part in endansi depositing the checks issued to
John Maestri into John Maeistraccount. (Dkt. No167-2, at 9). There is no evidence, however, that this benefitted
Sheila Maestri in any way, that it involved any discretionary authoritpmiral, or that she was anything more than
an intermediary.
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related to construction projects intended to paythe wages and benefits of employees
furnishing and supplying the labor,” (iii) that these monies “constitute asséts Bfdintiff
Plans,” (iv) that Defendants determined which creditors Solvay Iron would pay, ahdt(v)
Defendants failed to timely remit $183,329.84 in contributions, and failed to remit $840,257.60
in contributions to the Plaintiff Funds. (DINo. 63, 1 7486). Plaintiffs further allege that by
using plan assets for purposes other than the interests of the Plaintiff Funds, aimg &tiew
transfer or diversion of the Plaintiff Funds’ assets, they have breachefidheiary duties of
loyalty and prudence, in violation of ERISA § 404, as fiduciaries, failed to makebediains
under the terms of the Plaintiff Plans, in violation of ERISA § 515, and, under § 409 of ERISA
are “personally liable to make good to such plan any losses to the plan resairguth
breach.” (Dkt.No. 63, 1 90-92). Under 8§ 515 of ERISA,
[e]very emplyer who is obligated to make contributions to a
multiemployer plan under the terms of the plan or under the terms
of a collectively bargained agreement shall, to the extent not

inconsistent with law, make such contributions in accordance with
the terms andonditions of such plan or such agreement.

29 U.S.C. §1145.

To the extent Defendants allocated monies from Solvay Iron’s operating accowtht, whi
contained plan assets, to expenses rather than to the Plaintiff funds, they breactetabef
loyalty and prudence under ERISA 8§ 404(@é&nsion Benefit Guaranty Corp. v. Solms&fi, F.

Supp. 938, 946 (E.D.N.Y. 1987)Defendant allocated available monies to corporate expenses
rather than the. . fund, thereby breaching his duty to act solely inrtterests of the Plag’
participants . . in violation of 29 U.S.C. 88 1104(a)(}) Given John Maestri's fiduciary status,

it follows, under the facts of this case, that Plaintiffs are entitled to summaménd against

him under ERISA 8 515 for the unpaid and untimely paid contributions. As there is no evidence

from which a factffinder could conclude th&heila Maestri was a fiduciary, she is entitled to
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summary judgment dismissing this cause of action. There are, however, quefstamts
concerniig Ormsby’sfiduciary status. Plaintiffs’ motion for summary judgment as to Ormsby
under § 515 ishereforedenied??

E. Seventh Cause of Action- New York Law

Sheila Maestri seeks summary judgment dismissing the Seventh Causmsof which
alleges that “Defndants abused their position as fiduciaries by permitting, directing or
instigating this deduction and retention, use or diversion of their employees’ nroaiesanner
contrary to their fiduciary obligations and their action is a breach of trust Antige 3-A of
the New York Lien Law,” Labor Law, and Penal Law. (DKb. 63, ffl 101-104). Sheila Maestri
argues that she cannot be held personally liable under New York Labor Law béwaisseat
an employer. (DktNo. 161-12, at 15). Plaintiffs oppose summary judgment but have not in the
Amended Complaint, or in their opposition to Sheila Maestri’'s motion for summary jmdgme
identifiedaprovision of the New York Labor Law or Penal Law under which they intend to
proceed or disputed her argument that she is not an employer. Instead, citiN@iReBusiness
Corporation Lawg 701, Plaintiffs argue that Sheila Maestri is liable to them “by virtue of her

position as a director of an insolvent corporatiéh(Dkt. No. 167-2, at 25). Plaintiffs do not

22 plaintiffs argue that even sisming Ormsby “made the decisions to misuse and diver Plaintiffsagkets, the

fact remains that [John Maestri] hired. Ormsby and delegated to him the task of handling Plaintiffs’ plansdsset
(Dkt. No.163-15, at 19). They further argue that ddflaestriand Sheila Maestffailed to take reasonable and
prudent steps to monitor . Ormsby ... and to determine whether he was fulfilling the fiduciary resjilities

owed to Plaintiffs.” [d. at 96-20). While this provides a basis for liabilipgainst John Maestri, &g isa fiduciary,

in the absence of evidence that Sheila Maestri was a fiduciary with respleetRlan Funds, she cannot be held
liable for failing to monitor Ormsby&ee In re WorldCom, In263 F. Supp. 2d 745, 7681 (S.DN.Y. 2003)
(rejecting argument that the defendant supervisor of ERISA fiduciasyaso an ERISA fiduciary explaining that
“the plaintiffs' argument goes too far” and “ would make any superdf an ERISA fiduciary also an ERISA
fiduciary,” a propositio for which the plaintiffs had provided no statutory or decisional sugport”

23 Section 701 states:

Subject to any provision in the certificate of incorporation authorizedabggpaph (b) of section
620 (Agreements as to voting; provision in certificatténcorporation as to control of directors) or
by paragraph (b) of section 715 (Officers), the business of a corporatibrbe managed under
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explan how (or whether) this argument bears any connection to their state law. dlzieed,
Plaintiffs make no reference in their opposing papers to the New York LatvooriRenal

Law.2* Accordingly, the Court deems this claim as against Sheila Maestri ateth8ee Taylor

v. City of New York69 F. Supp. 2d 68, 75 (E.D.N.Y. 2009)dderal courts may deem a claim
abandoned when a party moves for summary judgment on one ground and the party opposing
summary judgment fails to address the argument in any \{@srtig Douglas v. Victor Capital

Grp., 21 F. Supp. 2d 379, 393 (S.D.N.Y. 1998)).

F. Ninth Cause of Action— Injunctive Relief

Sheila Maestri moves for summary judgment dismissing the ninth cause of action, in
which Plaintiffs seek an order enjoining her from further violating ER[®kt. No. 161-12, at
23; Dkt. No. 63, at 27)n view of the issues of material fact with respect to the Fifth Cause of
Action, ERISA § 406(a)(1), Sheila Maestri’'s motion is denied.

G. Damages

Although Plaintiffs are entitled teummary judgment as to John Maestri, as there are
issues of material fact requiring trial as to Sheila Maestri and Ormsby, atalrall @against
Defendants Chemotti and Bert Maestri remain pending, the Court declines tesdldnesffs’

arguments corerning damageattorneys’ fees.

the direction of its board of directors, each of whom shall be at legsteen years of age. The
certificateof incorporation or the blaws may prescribe other qualifications for directors.

N.Y. Bus. Corp. Law §01. To the extent Plaintiffs claim that this provision renders Sheikstidiable as a
fiduciary under ERISA, they have filed no case law suppgprirch a claim.

241n a footnote to their argument concerning Sheila Maestri’s status asl8A E&uciary and “trust fund assets,
Plaintiffs cite several cases that allude to the New York Lien Law. (Dkt18i62, at 17 n.6 (citinginter alia,
People vRallo 46 A.D.2d 518, 52728 (4th Dep’t 1975)Nat’l Surety Corp. FishkilNat'l Bank 61 Misc. 2d 579,
586 (1969)). However, they neither contend Sheila Maestri is liabler dinel Lien Law nor make any other
reference to it in their papers.
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V. SUPPLEMENTAL APPLICATION FOR ATTORNEYS ' FEES AND COSTS

In a Memorandum Decision and Order entered on March 28, 2017, the Court granted
Plaintiffs’ motion for default judgment against Defendant Solvay Iron and erperéal
judgment in favor of Plaintiffs, including an award of attorneys’ and legatasts’ fees and
costs. (Dkt. No. 134). &therewereduplicativetime entriesthat required further explanation
andPlaintiffs had requested permission to &lsupplementapplication for any attorneys’ fees
and costs they incurred for the period after their filing of the motion for default pritgthe
Court made a partial award of attorneys’ and legal assistants’ feei@mndd Plaintiffs to
submit additional evidenaegarding the problematic entries along with their supplemental
application for attorneys’ and legal assistants’ f@@kt. No. 134, at 19, 22). Subsequently,
Plaintiffs filed an affidavit by their attorney explaining the duplicative entrsewell as a
application for attorneys’ fees for the period following their motion for defadgment (March
29, 2016 to February 28, 2017). (Dkt. No. 148). The Court has carefully reviewed Plaintiffs’
request, which is supported by documentary evidence, including detailed billinds;ezad
finds, for the reasons stated in the Memorandum Decision and Order (Dkt. No. 134, at 17-21
Plaintiffs are entitled to an award c4&479.88 in attorneys’ and paralegal fees and costs for the
period May 1, 2013 through March 29, 2016 and $72,898.45 in attorneys’ and paralegal fees and
costs for the period March 29, 2016 to February 28, 2017.

V. CONCLUSION

For these reasons, it is hereby
ORDERED that Defendant Sheila Maestri’'s motion for summary judgment (Dkt.
No. 161) isGRANTED with respect to th&ixth Cause of Action (ERISA 8§ 406(a)(1)) and

Seventh Cause of Action (New York Law claims); and it is further
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ORDERED that theSixth and Seventh CauseAction as to Defendant Sheila Maestri
areDISMISSED with prejudice; and it ifurther

ORDERED that Defendant Sheila Maestri’'s motion for summary judgment (Dkt.
No. 161) is otherwis®ENIED in its entirety; and it is further

ORDERED that Plaintiffs’ motion for summary judgment (Dio. 163) iSGRANTED
as to John Maestri’s liability under the Fifth gickth Causes of Action; and it is further

ORDERED that Plaintiffs’ motion for summary judgment (Dkt. No. 163) is otherwise
DENIED; and it is further

ORDERED that Plaintiffs are awarded $48,479.88 in atéys’ and paralegal fees and
costs for the period May 1, 2013 through March 29, 2016 and $72,898.45 in attorneys’ and
paralegal fees and costs for the period March 29, 2016 to February 28, 2017.

IT IS SO ORDERED.

Dated:May 11, 2018
Syracuse, New York

/%(Ma/akgs\/w

Brenda K. Sannes
U.S. District Judge
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