Correa v. Commissioner of Social Security

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

CHARITA CORREA,
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V.
COMMISSIONER OF SOCIAL SECURITY,

Defendant.
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OFFICE OF REG’L GEN. COUNSEL
— REGION I

Counsel for Defendant
26 Federal Plaza, Room 3904
New York, NY 10278

5:15-CV-0462
(GTS)

OF COUNSEL:

STEVEN R. DOLSON, ESQ.

JOSHUA L. KERSHNER, ESQ.

GLENN T. SUDDABY, Chief United States District Judge

DECISION and ORDER

Currently before the Court, in this Social Security action filed by Charita Correa

(“Plaintiff”) against the Commissioner of Socécurity (“Defendant” or “the Commissioner”)

pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3 the parties’ cross-motions for judgment on

the pleading: (Dkt. Nos. 11, 19.) For the reasons set forth be Plaintiff's motion for

judgment on the pleadings denied and Defendant’s motion for judgment on the pleadings is

granted.
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RELEVANT BACKGROUND

A. Factual Background

Plaintiff was born on March 29, 1960. Althougfaiptiff stated in her initial disability
report that she completed the 12th grade, she testified at the hearing that she completed the eighth
grade and has not obtained a general educational development (GED) ct. Plaintiff has
worked as a personal care attendant and home attendant/home health aide. Generally, Plaintiff’s
alleged disability consis of post traumatic stress disorder, anxiety and panic attacks, depression,
personality disorder, a breakdown in 2000, high blood pressure, degenerative discs in the lumbar
back, and bone spurs in the ankle.

B. Procedural History

On June 1, 2012, Plaintiff applied 1Supplemental Security Income (“SSI”). Plaintiff's
application was denied on November 19, 2012, after which she timely requested a hearing before
an Administrative Law Judge (“ALJ. On November 13, 2011, Plain appeared in a hearing
before the ALJ, John P. Ramc(T. 28-57.) On February 25, 2014, the ALJ issued a written
decision finding Plaintiff not disableghder the Social Security Ac(T. 12-27.) On February 27,
2015, the Appeals Council denied Plaintiff's request for review, rendering the ALJ’s decision the
final decision of the Commissioner. (T. 3-8.)

C. The ALJ’s Decision

Generally, in his decision, the ALJ made the followsixyfindings of fact and
conclusions of law. (T. 17-24.) First, the ALJ found that Plaintiff had not engaged in substantial
gainful activity since June 1, 2012, her application date. (T.17.) Second, the ALJ found that
Plaintiff’'s degenerative disc disease of the lumbar spine, depressive disorder, and anxiety disorder

are severe impairments, but that Plaintiff's tenosynovitis of the ankle, onychomycosis, asthma,
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hypertension, obesity, and history of poly-substance eareseot seve impairments. (T. 17-

18.) Third, the ALJ found that Plaintiff’'s sevamepairments, alone or in combination, did not
meet or medically equal one of the listed impairments in 20 C.F.R. Part 404, Subpart P, App. 1.
(T. 18-20.) The ALJ considered Listings 1.04, 12.04, and 1%(Id.) Fourth, the ALJ found that
Plaintiff has the residual functional capacity (“RFC”)

to perform light work as defined 20 CFR 416.967(b’ becaus the
claimanisabletolift and/o carrytwenty pound:occasionall ancten
pound: frequently stanc ard/or walk for six hours in an eight-hour
workday ancsitfor six hoursin ar eight-houworkday Additionally,

the claiment retains the ability to understand and follow simple
instruction: anc directions perform simple and some complex tasks
with supervisiol and independently, maintain attention and
concentratio for simple anc some comple; tasks regularly attenc to

a routine anc maintair a schedule anc relete to and interact
appropriatel with others in order to carry out simple tasks, but the
claimant should avoid work requiring more complex interaction or
joint effort to achieve work goals The claimant is able to handle
work-relaed stress in that she is able to make decisions directly
relatec to the completior of simple task«anc handle usua workplace
changes and interactions associated with simple work.

(T. 20-22.) Fifth, the ALJ found that Plaintiff imable to perform her past relevant work as a
personal care attendant or home attendant/home health aide. (T. 22-23.) Sixth, and finally, the
ALJ found that there are jobs that exist in significant numbers in the national economy that
Plaintiff can perform. (T. 23-24.)

D. The Parties’ Briefings on Their Cross-Motions

Generally, Plaintiflargues thathe ALJ failed to classify Plaintiff's right ankle impairment
as a severe impairment at step two, and therefore tainted the overall RFC evaluation. (Dkt. No.
11, at 1-5 [Pl.’s Mem. of Law].)

Generally, Defendant argues that the ALJ correctly found that Plaintiff's ankle impairment

was not a severe impairme (Dkt. No. 19, at 5-8 [Def.’s Mem. of Law].)



. RELEVANT LEGAL STANDARD

A. Standard of Review

A court reviewing a denial of disability benefits may not deterrde novi whether
an individual is disabled. 42 U.S.C. § 405Wagner v. Sec’y of Health & Human S¢., 906
F.2d 856, 860 (2d Cir. 1990). Rather, the Commissioner’s determination will be reversed only if
the correct legal standards were not applied, or it was not supported by substantial eSeence.
Johnson v. Bows, 817 F.2d 983, 986 (2d Cir. 1987) (“Where there is a reasonable basis for doubt
whether the ALJ applied correct legal principles, application of the substantial evidence standard
to uphold a finding of no disability creates an unacceptable risk that a claimant will be deprived
of the right to have her disability determination made according to the correct legal principles.”);
accord, Grey v. Heckl, 721 F.2d 41, 46 (2d Cir. 198Marcus v. Califan, 615 F.2d 23, 27 (2d
Cir. 1979).

“Substantial evidence” is evidence that amounts to “more than a mere scintilla,” and has
been defined as “such relevant evidence as a reasonable mind might accept as adequate to support
a conclusion.”Richardson v. Peral, 402 U.S. 389, 401, 91 S. Ct. 1420, 1427 (1971). Where
evidence is deemed susceptible to more than one rational interpretation, the Commissioner’s
conclusion must be upheliRutherford v. Schweik, 685 F.2d 60, 62 (2d Cir. 1982).

“To determine on appeal whether the ALJ’s findings are supported by substantial
evidence, a reviewing court considers the whole record, examining evidence from both sides,
because an analysis of the substantiality of the evidence must also include that which detracts
from its weight.” Williams v. Bowe, 859 F.2d 255, 258 (2d Cir. 1988). If supported by
substantial evidence, the Commissioner’s finding must be sustained “even where substantial

evidence may support the plaintiff's position and despite that the court’s independent analysis of



the evidence may differ from the [Commissioner'sRosado v. Sullive, 805 F. Supp. 147, 153
(S.D.N.Y. 1992). In other words, this Court must afford the Commissioner’s determination
considerable deference, and may not substitute “its own judgment for that of the [Commissioner],
even if it might justifiably have reached a different result upon a de novo rewWalente v.
Sec'y of Health & Human Ser, 733 F.2d 1037, 1041 (2d Cir. 1984).

B. Standard to Determine Disability

The Commissioner has established a five-step evaluation process to determine whether an
individual is disabled as defined by the Social Security Act. 20 C.1416.920. The Supreme
Court has recognized the validity of this sequential evaluation proBowen v. Yucke, 482
U.S. 137, 140-42, 107 S. Ct. 2287 (1987). The five-step process is as follows:

First, the [Commissionel consider whethe the claimant is currently
engage in substantic gainful activity. If he is not, the [Commissioner]
next considers whether the claimant has a “severe impairment” which
significantly limits his physi@al or mental ability to do basic work
activities If the claimant suffers su@m impairment, the third inquiry

is whether basei solely on medica evidence the claiman has an
impairmen which is listec in Appendi> 1 of the regulations. If the
claiman hassuclar impairmentthe [Commissionelwill conside him
disablecwithout considerinivocationa factors sucl as age education,
ancwork experiencethe [Commissionel presume thaia claiman who

is afflicted with a “listed” impairmen is unabl¢ to perfcrm substantial
gainful activity. Assuming the claimant does not have a listed
impairment the fourthinquiry is whether despitc the claimant’s severe
impairment he has the residual functional capacity to perforn past
work. Finally, if the claimant isinable to perform his past work, the
[Commissionel ther determine whethe thereis othelwork which the
claiman coulc perforrr. Under the cases previously discussed, the
claiman bear:the burder of the prootf asto thefirst four steps while the
[Commissioner] must prove the final one.

Berry v. Schweiki, 675 F.2d 464, 467 (2d Cir. 198accord, Mclintyre v. Colvil 758 F.3d 146,
150 (2d Cir. 2014). “If at any step a findingdd$ability or non-disability can be made, the SSA

will not review the claim further.’Barnhart v. Thompsoi540 U.S. 20, 24 (2003).



. ANALYSIS

A. Whether the ALJ’s Step Two Finding Was Supported by Substantial
Evidence

After carefully considering the matter, the Court answersquestion in the affirmative
for the reasons stated Defendant’'s memorandum of le (Dkt. No. 19, at 5-8 [Def.’s Mem. of
Law].) To those reasons, the Court adds the following analysis.

According to Social Security Regulations, “[a]n impairment or combination of
impairments is not severe if it does not significantly limit a [claimant’s] physical or mental
ability to do basic work activities.” 20 C.F.R. 8§ 416.921(a). The regulations define “basic work
activities” as the “abilities and aptitudes necessary to do most jobs,” with examples including the
following: (1) physical functions such as Miag, standing, lifting, pushing, pulling, carrying or
handling; (2) capacities for seeing, hearing, and speaking; (3) understanding, carrying out, and
remembering simple instructions; (4) using judgment; (5) responding appropriately to
supervision, co-workers and usual work situations; and (6) dealing with changes in a routine
work setting. 20 C.F.R. 8 416.921(b). Accordingly, the severity of an impairment is determined
by the limitations imposed by the impairment, and not merely by diagnosis of the impairment.
Ellis v. Comm’r,11-CV-1205, 2012 WL 5464632, at *4 (N.D.N.Y. Sept. 7, 2012) (citing
Coleman v. Shalal&95 F. Supp 50, 53 [S.D.N.Y. 1995§ee alsdMcConnell v. AstrueQ3-CV-
0521, 2008 WL 833968 (N.D.N.Y. Mar. 27, 2008).

“The second step requirement under the prescribed disability analysis idetmmiyimis
and intended only to screen out the truly weakest of cagsiis v. Colvin 11-CV-0658, 2013
WL 1183000, at *8 (N.D.N.Y. Feb. 27, 2013) (citiBgxon v. Shalala54 F.3d 1019, 1030 [2d

Cir. 1995]). When an ALJ finds that one or more of a plaintiff's impairments are severe, an error



in the severity analysis at step two may be harmless because the ALJ continued with the five-
step analysis and did not deny the claim based on lack of a severe impairmenEllis, 2012
WL 5464632, at *5Tyron v. Astru, 10-CV-0537, 2012 WL 398952, at *3 (N.D.N.Y. Feb. 7,
2012);Kemp v. Comm, 10-CV-1244, 2011 WL 3876526, at *8 (N.D.N.Y. Aug. 11, 2011).

“Where an ALJ has omitted an impairment from step two of the sequential analysis, other
courts have declined to remand if the ALJ cleadysidered the effects of the impairment in the
remainder of his analysis.Chavis v. Astrue07-CV-0018, 2010 WL 624039, at *12 (N.D.N.Y.
Feb. 18, 2010)see als®0 C.F.R. § 416.923 (stating that the ALJ is required to consider the
“combined effect of all of [plaintiff's] ipairments without regard to whether any such
impairment, if considered separately would be of sufficient severity”).

Plaintiff argues that the ALhsuld have found that Plaintiffright ankle impairment
was severe at step tw(Dkt. No. 11, at 1-5 [Pl.’s Mem. of Lav) .However, a review of the
entire decision indicates that the ALJ’s step two finding was supported by substantial evidence
and that the ALJ properly considered effects of Plaintiff’'s combined impairments in the
remainder of the sequential analysis.

At step two, the ALJ noted that while radiology reports showed degenerative changes in
Plaintiff's ankle prior to the application t#g treatment records from Syracuse Community
Health Center generally showed that Plaintiff’'s ankle injuries and sprains were conservatively
managed. (T. 18.) Moreover, the ALJ noted that there was no evidence of an ankle impairment
that met the 12-month durational requirement to constitute a severe impairment under the
regulations. 1fd.) The ALJ further noted that, on October 10, 2012, consultative physical
examiner, KalyanGanesh, M.D., indicated that Plaintiff reportedly injured her ankle more than
ten years earlier and has not received any specific treatment for an ankle impaitdethe
ALJ noted that, while Dr. Ganesh observed that Plaintiff's ankle was swollen, Dr. Ganesh also
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observed that Plaintiff had a normal gait and full range of motion of the anldes.Finally,

the ALJ noted that Dr. Ganesh opined that Plaintiff had no gross limitations in her abilities to
stand and walk, and no treating source indictttatiPlaintiff's ankle impairment limited her
ability to engage in basic work-related activitiekl.)( Accordingly, the ALJ’s determination

that Plaintiff's ankle impairment was not a severe impairment was supported by substantial
evidence.

In any event, the ALJ found that Plaintiff’'s degenerative disc disease of the lumbar spine,
depressive disorder, and anxiety disorder were severe impairments, and therefore the ALJ did
notdeny benefits based on lack of a severe impairEllis, 2012 WL 5464632, at *tTyror,

2012 WL 398952, at *= Moreover, the ALJ properly considered the effects of Plaintiff’s
combined impairments in the remainder of his analysis and included limitations in the RFC for
Plaintiff's combined impairmentsChavis 2010 WL 624039, at *12.

First, the ALJ acknowledged that his RFC determination “must consider all of the
claimant’s impairments, including impairments that are not severe.” (T. 16.) Second, in
assessing Plaintiff’'s credibility and determining the |, the ALJ considered Plaintiff’'s ankle
impairment, including Plaintiff's testimony that (1) her ability to work was limited by ankle
problems, (2) her ankle swells on a daily basis, and (3) she often needs to elevate her ankle and
putice onit. (T.21.) The ALJ further notddht Plaintiff failed to attend several scheduled
appointments at the Syracuse Community Heath Center after the application date, and there was
no evidence of specialized treatment for Plaintiff's ankle condition. (T. 22.)

Finally, the ALJ included limitations in the RFC for Plaintiff's combined impairments,
including her ankle impairment. (T. 16, 20-22A}% discussed above, the ALJ’s physical RFC

determination limited Plaintiff to light wo, with standing and/or walking and sitting for six



hours in an eight-hour workday and lifting amd¢arrying twenty pounds occasionally and ten
pounds frequently.Id.) Therefore, even if the ALJ’s failure to find additional impairments
severe at step two of the sequential analysis is error, it is harrildliss2012 WL 5464632, at
*5; Tyron,2012 WL 398952, at *3.

For these reasons, the ALJ’s step two determination was supported by substantial
evidence, and remand is not necessary on this basis.

ACCORDINGLY , itis

ORDERED that Plaintiff's motion for judgment on the pleadings (Dkt. No. 11) is
DENIED; and it is further

ORDERED that Defendant’s motion for judgment on the pleadings (Dkt. No. 19) is
GRANTED; and it is further

ORDERED that Defendant’s decision denying disability benefi&k§IRMED ; and it
is further

ORDERED that Plaintiff's Complaint (Dkt. No. 1) iIBISMISSED.

Dated: July 5, 2016
Syracuse, New York

Hon. Glenn T. Suddaby
Chief U.S. District Jud



