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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
VS. 5:15-CV-1166
(MAD/DEP)
CHARLES RIEL, Ill and REINVEST, LLC,
Defendants.
APPEARANCES: OF COUNSEL:
U.S. SECURITIES & EXCHANGE CHRISTOPHER M. CASTANO, ESQ.
COMMISSION GEORGE STEPANIUK, ESQ.
Brookfield Place, 4th Floor PREETHI KRISHNAMURTHY, ESQ.

200 Vesey Street
New York, New York 10281
Attorneys for Plaintiff
CHARLES RIEL, Il
8723 Gaskin Road
Clay, New York 13041
Defendanpro se
Mae A. D'Agostino, U.S. District Judge:
MEMORANDUM-DECISION AND ORDER
l. INTRODUCTION

On September 29, 2015, Plaintiff Securities and Exchange Commission ("SEC")
commenced this action alleging that Defendants Charles Riel, 1ll and Reinvest LLC, singly| or in
concert, directly or indirectly, violated Section 17(a) of the Securities Act of 1933 (the
"Securities Act"), 15 U.S.C. § 77q(a); Section 10(b) of the Securities Exchange Act of 1934 (the
"Exchange Act"), 15 U.S.C. § 78j(b); and Rdl@éb-5 thereunder, 17 C.F.R. § 240.10b-5. The

complaint further alleges that Defendant Riel is also liable (i) under Exchange Act Section|20(a),
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15 U.S.C. § 78t(a), as a controlling person for Defendant REinvest's violations of Exchange Act

Section 10(b) and Rule 10b-5; and (ii) un@arcurities Act Section 15(b), 15 U.S.C. § 770(b),
and Exchange Act Section 20(e), 15 U.S.C. § J8ife aiding and abetting Defendant Reinve
violations of Securities Act Section 17(a),dBange Act Section 10(b) , and Rule 10bSge
Dkt. No. 1 at 1 8.

Currently before the Court are the SEC's motion for summary judgment against Detl
Riel and motion for default judgment against Defendant REinv&estDkt. Nos. 24 & 29.

IIl. BACKGROUND

A. Defendant Riel's creation and operation of REinvest

In March of 2008, Defendant Riel formed REinvest as a limited liability company wil
only one member, himselSeeDkt. No. 24-2 at T 1. REinvest's phone number rang at
Defendant Riel's homeSee idat § 2. Other than Defendant Riel, REinvest had no employe
control persons, salespeople, or marketSee idat § 3.

By at least 2010, Defendant Riel served as the registrant, administrative, technical,

billing contact forwww.150percentreturn.coifthe "150% Return Website"BSee idat 1 4-5.

From at least September 2013 through Eatyr 2014, Defendant Riel operated both

www.REinvestonline.confthe "REinvest Website") and the 150% Return Web$See idat

6. From 2012 through 2014, Defendant Riel bal@ authority to take down the 150% Return
Website. See idat { 7. From at least September 2013 through February 2014, the 150% H
Website stated that it was "owned and brought to you by REinvest LLC" and linked to Reif

Better Business Bureau webpadgee idat § 8. The 150% Return Website also represented

! Unless otherwise noted, the facts set forth in the background section of this
Memorandum-Decision and Order are undisputed.
2

5t's

endant

€S,

and

Return

hvest's

that




"150PercentReturn.com and associated . . . domain names are trademarks of REinvest L{C®."

Id. at 9.
In 2010, Defendant Riel opened two bank accounts in REinvest's name — REinvest

bank accounts — at Fulton Savings Bank (the "REinvest Bank AccouSesgDkt. No. 24-2 at

s only

11. On one account, Defendant Riel designated himself as the sole authorized signatory, |while

on the other account he designated himself and his sister as the authorized sigisdernesat
11 12-13. In practice, Defendant Riel servethassole signatory on both bank accounts, and

sister merely signed checks when he could Sete idat | 14.

In September of 2010, Defendant Riel opened a futures trading account in Reinvest

name at Rosenthal Collins Group LLC (the "Futures Accodn8ge idat  15. Defendant Rie
had sole authority over the Futures Accoubee idat  16. To open the Futures Account,
Defendant Riel claimed on account opening forms that REinvest was a "Commercial . . . R

Estate Developer, Investor and Consultamd."at § 18. Defendant Riel further claimed that

his

S

eal

REinvest had annual income of $750,00810000,000 and a net worth between $1,000,000 jand

$5,000,000.See idat § 19. Defendant Riel further represented on the Futures Account opening

forms that REinvest's liquid net worth consisted of real estate, private investments, and $5

of "Cash in Bank."ld. at T 20. In reality, the REinvest Bank Accounts, REinvest's only bank

accounts, never collectively held more than $54,08€e idat  21. When opening the Futurg
Account, Defendant Riel acknowledged his undexditag of "[t]he risk of loss in commodity
futures trading” and his receipt of ask disclosure statement for futuredd. at I 17.

B. Offers of a Safe Investment with High Rate of Return

2 A "futures contract,” roughly speaking, "is an agreement for the purchase or sale
particular commodity for delivery on a fixed date in a future monkhatry v. Total Gas &
Power N.A., InG.___ F. Supp. 3d ___, 2017 WL 1134851, *2 (S.D.N.Y. Mar. 27, 2017).
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1. The 150% Return Website

From at least September 2013 through February 2014, the 150% Return Website ¢
to offer a "high yield investment” that used a "proprietary method" to provide returns of 504
150% over a five-year term "within inherentlylaisk™ and a "built-in safety net process.” DK
No. 24-2 at { 23. The website further claimed to offer a "highly diversified . . . financial grg
vehicle that can bring a consistent double-digfitirn with a solid, dependable efficiencyd. at
1 24. Specifically, the 150% Return Website provided as follows:

If you're fed up with insultingly lovBank Certificate of Deposit(s),
Savings account rates, poorly performing Mutual Funds or any
other 'conventional’ financial faecle, you can now do something
about it Maybe you just don't have 20 — 40 years to 'wait and see'
if those 'buy and hold' stock picks ever come to fruition.... This
may very well be the perfect opportunity for you to move
underperformingdiquid assets to a highly diversified, proprietary,
privatized alternative financial growth vehicle that can bring a
consistent double-digit return with a solid, dependable efficiency.
You really can do muchetter for your loved ones, right here, right
NOwW!

Id. (emphasis in original). The website atepresented that it had a "proven" investment
methodology:

A proven vehicle that delivers not only diversity, but also a
consistently high yield return on your money.Our Proprietary
method utilizes a series of specific and deliberate actions that are
implemented on a very systematic and methodical basis, 'Process
verses [sic] out-come'. Typically this privatized method is
producing substantiallgigher yields with an inherently lower risk,
thanconventionaH.P. financial investment vehicles.

Id. at 1 25 (emphasis in original). The 156%turn Website neither explained REinvest's

"proprietary” investment method nor mentioned futures trad8eg idat 11 26-27.

The 150% Return Website presented seven investor "testimonials,” purportedly from

satisfied investors identified by their first names and last initiaée idat § 34. The first
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testimonial — dated March 3, 20khd purportedly from "John and Heather D." in Provo, Utg
claimed as follows: "Together it has taken Heather and me nearly 20 years to realize our f
Million. With you, 36 months — painlessly! Need we say morddl"at § 35see alsdkt. No.

27-7 at 1. Another testimonial — dated Febyug 2011, and purportedly from "Bethany B." in

Sugarland, Texas — claimed as follows: "[T]ime has now shown that you are in fact, the only

sourcethat has been producing triple digit results for me."at § 36 (emphasis in original); DK
No. 27-7 at 1-2. The website included five atherported testimonials from individuals in Ne
York and PennsylvaniaSee idat 1 37-38.

To direct traffic to the 150% Return Wétes REinvest advertised on the search enging
Google. See idat 1 39. The 150% Return Website included a form that viewers could use
email REinvest questionsSee idat { 40. REinvest received "numerous brief inquiries . . . fr
prospective private investorsltl. at § 41see alsdkt. No. 27-18 at 1. Defendant Riel then
followed up on the inquiries and sent the prospective investors more inform@aeridat 1 42;
see alsdkt. No. 27-15 at 3.

2. The REinvest Website

Defendant Riel's other website, the REinw&stbsite, implied that REinvest invested in
commercial real estaté&SeeDkt. No. 24-2 at  28. The website claimed that "we are not Res
Estate agents or brokers. We are a private basiantity . . . [and] have 25+ years of experie
and we are looking to buy and or [sicetop additional Commercial propertiedd. at 1 29.
The REinvest Website invited commercial real estate owners to send REinvest "full details
your property" and claimed that REinvest was interested in "Transactional Funding," "Prof
Development,” "Joint Venture facilitatiorand "Selling your property outright.Id.; see also

Dkt. No. 27-9 at 1.
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C. Money Obtained from Investors
From 2010 through 2014, the timeframe when REinvest was active, five investors
invested $285,000 with REinvest in return for promissory notes from REinSesDkt. No. 24-

2 at 1Y 43, 115-16. Defendant Riel did not tell investors that he would use their investmer

proceeds for personal purposé&ee idat § 44. The SEC, however, contends that Defendant

Riel spent most of the funds for his benefit (mainly through checks made out to himself an
withdrawals), used some of a later investartsdf to repay an earlier investor, and lost almos
$30,000 of his investor's funds in trading undisclosed futures cont@etsidat 1 26-27, 58.,
66, 73, 80, 102, 145, 152-55.

1. Investment by Clara J. Cossey

On June 30, 2010, Clara Cossey invested her first $50,000 with REinvest, which
Defendant Riel deposited into the REinvest Bank AccougeeDkt. No. 24-2 at 1 46-47.
Before Cossey invested, the REinvest Bank Accounts held no f&egsidat 9 48. Over
approximately the eight months after Cossey invested, Defendant Riel deposited less thar
into the REinvest Bank Accounts but drew dothie accounts' balance to less than $5,(B#e
id. at 1 49. The SEC contends that Defendant Riel used most of Cossey's funds for his oy
benefit, including writing checks worth $25,000 to himself, making cash withdrawals, and
making purchases at retail storé&&ee idat { 50. Defendant Riel, however, contends that "[t]
majority of the funds drawn out were in fattlized on legitimate business expenditures.” DK
No. 36-1 at § 50.

On September 29, 2010, Defendant Riel transferred $15,000 of Cossey's $50,000

investment from the REinvest Bank Accounts to the Futures Acc@aeDkt. No. 24-2 at I 51.
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Over the next five months, Defendant Riel lost over 86% of the money in the Futures Accg
$12,932.98 of the $15,000 — through trading losses and $s#sidat 1 52.

On March 10, 2011, Cossey invested arot$50,000 with REinvest, which Defendant

Riel deposited into the REinvest Bank Accourige idat 1 43, 53-54. After this deposit, th¢

REinvest Bank Accounts held $53,737.15ke idat 1 55. Over the next three months,
Defendant Riel deposited an additional $2,000 into the REinvest Bank AccQ@e®sdat  56.
By May 31, 2011, Defendant Riel had dradewn the REinvest Bank Accounts to $2,321.11
See idat 1 57; Dkt. No. 26-1 at 4. During that time, Defendant Riel wrote checks worth $5
to himself, wrote a check for $4,786.34 to his town's tax receiver, wrote a $13,000 check t
non-investor individuals, made cash withdrawals, and made purchases at BJ's Wholesale
Overstock.com, and Advance Auto, among other retaifee idat § 58; Dkt. No. 26-1 at 2-4.
On March 30, 2011, Defendant Riel transferred $10,000 from the REinvest Bank
Accounts to the Futures Accourfbee idat  59. Within two months, Defendant Riel lost neg
the entire $10,000See idat 11 60-61.
On June 1, 2011, Cossey made her third and final investment of $25,000 with REin
SeeDkt. No. 24-2 at 11 43, 62. The day before Cossey's investment, the REinvest Bank
Accounts held less than $2,325. Over roughlyriéve sixty days, Defendant Riel deposited g
than $16.00 into the REinvest Bank Accourfige idat § 64; Dkt. No. 26-1 at 4-5. During the
same period, Defendant Riel drew down the accounts' balance to less than $224fat
65. During that time, Defendant Riel made cash withdrawals totaling $18,000, paid the N¢
York State Department of Motor Vehicles, and made purchases at, among other places, M
Auctions, Lowes, Overstock.com, &p Inc., and Amazon Market Plac8ee idat | 66; Dkt.

No. 26-1 at 4-5.
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On June 14, 2011, Defendant Riel transfd $5,000 from the REinvest Bank Account$

to the Futures AccouniSee idat  67. By the end of June 2011, $3,113.98 remained in the
Futures AccountSee idat 11 68-70. After June 2011, Defendant Riel stopped trading in a

transferring funds to the Futures AccouBke idat  71. Eventually, Defendant Riel transfer

p

red

the approximately $3,000 then remaining in theuFes Account to the REinvest Bank Accounts.

See idat  72. In total, Defendant Riel lost nearly 90% of the $30,000 he transferred to th
Futures Account from Cossey's investmer@se idat  73.

2. Investment by William Villatore

In October of 2012, William Villatore irasted $75,000 with REinvest through a $50,0
check and $25,000 wire transfe3eeDkt. No. 24-2 at 1 43, 74-75; Dkt. No. 26-1 at 12-13.
Before Villatore's first investment reache@ tREinvest Bank Accounts, the accounts held leg
than $750.00See idat f 76. In the month preceding Villatore's investments, the accounts
incurred several "insufficient funds chagj while carrying a negative balancgee idat | 77.
Over the next three months, Defendant Riel deposited only $60.00 into the REinvest Bank
Accounts. See idat § 78. Also during that time, Defendant Riel made cash withdrawals (m
through checks made out to cash) totaling $46,600.00, wrote two checks to himself totalin
$18,100.00, and made purchases at, among other phapkes, JC Penney.com, and Ebay, I
See idat 1 80; Dkt. No. 26-1 at 12-14.

3. Investment by Ted Tutor

In February of 2013, Ted Tutor, a Tennesséesewho had previously worked as a st;
probation officer and social worker, found arfeREinvest's websites when he searched for
"high-yield investments" on the InternedeeDkt. No. 24-2 at { 81. Tutor became interested

investing with REinvest "based on the websitefsesentations of a 150% return on investme
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over a fixed time period.” Dkt. No. 28 at { 3. After reviewing the REinvest website, Tutor
contacted Defendant Riel for more informati®ee idat § 4. According to Tutor, Defendant

Riel told him, among other things, that "REinvest was in the business of marketing short-tg

erm

loans to the real estate industry in exchange for a high-interest rate of return, which he claimed

his family had successfully done for many yeaisg."at § 5. Tutor also claims that Defendant
Riel told him that his investment proceeusuld be used for Reinvest's business and that
Defendant Riel "promised me a 150% return on my REinvest investment — or 37.5% per y
over a 48-month (four-year) termid.

After several discussions with DefendaneRTutor invested $25,000.00 with REinves
at the end of February 201$eeDkt. No. 24-2 at § 87. Tutor signed and had notarized
REinvest's Performance Contract and Agreertteet"Original Tutor Agreement”) and returne
it to Defendant Riel, who then signed it himself in a notary's pres&Seeidat § 89. The
Original Tutor Agreement referred to Tutor as a "Private Investment Lender" and referred
Tutor's investment as "Investment Loan Fundd."at  90. This agreement, accompanied by

promissory note, represented that REinvest would proviégeturn on Investment' of 150%

over 48 months, or "37.5% annualizedd: at § 91. Under the terms of the agreement, REin
"guaranteed" the return of Tutor's principal but not the inte®sé idat § 92. Defendant Riel

also signed and had notarized a $25,000.00 promissory note reflecting that REinvest wou

Tutor the projected total of $62,500.00, which represented the entire principal amount plug

interest after four yearsSee idat 1 93; Dkt. No. 28-3 at 4.
Immediately prior to Tutor's $25,000.00 investment, the REinvest Bank Accounts hg
balance of $1,121.51See idat 1 99; Dkt. No. 26-1 at 16. During the four months following

Tutor's investment, Defendant Riel deposited less than $1,500.00 into the accounts but dr,
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down the REinvest Bank Accounts' balance to $561%& idat 11 100-101; Dkt. No. 26-1 at
16-19. During this time, Defendant Riel wrote two checks out to cash totaling $20,027.00,
one check to himself totaling $3,000.00, and, among other things, wrote several small che
various charitiesSee idat § 102; Dkt. No. 26-1 at 16-19.

On April 1, 2014, about a year after Tutovested with REinvest, Defendant Riel
emailed Tutor an "Activity Statement.” Dkt. N&4-2 at 7 103; Dkt. No. 28-1 at 1-2. Reinves|
logo and a thirteen-digit alphanumeric "CLIENT ACCT NO." appeared at the top of the
statement.See idat § 104; Dkt. No. 28-1 at 2. The statement showed a $25,000.00 princig

amount, a term of 48 months, and claimed a "Term R.O.|l. Rate" of 15@%idat § 105; Dkt.

wrote

cks to

al

No. 28-1 at 2. The activity statement purported to show a monthly "activity earnings addition" of

$616.50 as of March 31, 2013, and then amoramtging from $744.92 to $796.27 at the end ¢
each month from April 2013 through February 205&e idat 9 106; Dkt. No. 28-1 at 2. At th
bottom, the activity statement purported to show a "PRELIMINERY [sic] YTD P/L" of
$9,245.29."1d. Tutor understood this to be his "investment return” for the ygee.idat I 107,
Dkt. No. 28 at § 11. However, by March 2014, the REinvest Bank Accounts held only
$436.53. SeeDkt. No. 26-1 at 26.

4. Investments by James Singleton

On May 15, 2013, Defendant Riel emailed James Singleton, a resident of Jacksony

Florida, and thanked him for visiting the 150% Return Web$teDkt. No. 24-2 at § 109. In

his email to Singleton, Defendant Riel attaclhéion Disclosure — Confidentiality Agreement.

Id. at § 110. The agreement contained the following language:

No potential private investor()r their representative shall
conduct any site visits or initiagny contact with any of the
following that may apply to any particular transaction and[/]or
targeted asset which may be disclosettyvork member, owner,
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tenants, property manager, liquidator, broker, attorney, and/or

assigned representative(s)thout obtaining the prior written

consent directly from REinvest LLC®, and[/]Jor Chuck Riel.
Dkt. No. 24-2 at 1 110; Dkt. No. 27-10 at 5 (emphasis in original).

On June 4, 2013, Defendant Riel @ Singleton "commitment documentation,”
including a Performance Contract and Agreement (the "Original Singleton Agreement"), af
asked Singleton to return the signed documefiee idat 9 112. Like the Original Tutor
Agreement, the Original Singleton Agreemeaferred to Singleton as a "Private Investment
Lender," to his investment as "Investment Loands," and to the 150% rate of return as "Ret
on Investment."ld. at 1 90-91, 113; Dkt. No. 27-12 at 4. Singleton's agreement had a lon
investment period than Tutor's: the agreemeptesented that REinvest's "projected rate of
return” was 150% over a 60-month term, or "3@tualized," rather than Tutor's 48-month
term. See idat 11 91, 114.

On June 12, 2013, Singleton invested $25,000.00 with REin@esDkt. No. 24-2 at |
115. Before the funds reached the REinvest Bank Accounts, the accounts held $S6&.88.
id. at 1 117; Dkt. No. 26-1 at 19.

On June 17, 2013, Defendant Riel emailed Singleton an "Opening Statement” that
contained REinvest's logo and a thirteen-digit client account nurSleeridat 1 118-19; Dkt.
No. 27-14 at 2. The "Opening Statement" also provided the following information about
REinvest:

Due to our Record breaking business in 2012, we now have most of
our 2013projected openings filled! This was accomplished by
accepting Pre-commitment (LOI) agreements from existing client-

partners, their relatives, friends and associates.

It is for this reason, that we now have_an EXTREMHLimited
number of available openings. . . . Please be well advised that we
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anticipate having all of our 2013 projected openings filled very
shortly.

Any of you that would like to get in on our very limited remaining
offerings for the 2013 Calendar year, please do not delay in
communicating your interest now, as any available openings are
strictly on a first-come, first-served basis only.
Dkt. No. 27-14 at 2 (emphasis in original).
Between the date when Singleton invested on June 12, 2013 to July 23, 2013, the
REinvest Bank Accounts balance fell to $1,047.62eDkt. No. 26-1 at 20. During this time,

Defendant Riel, among other things, wrote a check to himself for $5,500.00 and withdrew

$18,750.00 in cashSee idat 19-20.

On August 1, 2013, Defendant Riel emailed Singleton a "monthly activity statement.

Dkt. No. 24-2 at T 125. The monthly statement bore REinvest's logo and a client account

humber

at the top.See idat  126. The statement purported to show that in July 2013, Singleton had

earned $616.46 on his $25,000.00 investment; a moratayof return of 2.5%, or 30% annually.

Seeidat  127. The statement also purported to show that Singleton had earned a
"PRELIMINERY [sic] YTD P/L" of $862.95.See idat { 128. The statement also contained
language identical to the opening confirmatsbatement's language encouraging Singleton tg
invest again.See idat 1 129.

On August 5, 2013, Defendant Riel emditgingleton in response to a query about
investing more with REinvestSeeDkt. No. 24-2 at  130. In his email, Defendant Riel state
follows:

Per your request, | have checked on the $25,000 — with monthly
payout availability. We very seldom have anything under $100k in
our network these days, so as | suspected, that particular amount is
not available. However, as of today, we do a [sic] $40,000 @ 5%

with Monthly payout of $166.67, and a $50,000 @ 6% with a
monthly payout of $250.00. These are 5 year terms. * We also do
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have available a $50,000 @ 30% / 5 year Term — no monthly
payout.

Id. at  130; Dkt. No. 27-21 at 1. On August 28, 2013, Defendant Riel emailed Singleton &
informing him that "[w]e now have ONE opening available as follows: US $45,000.00 @ 1
Return on a 60 Month Term. As I'm sure you'll agree, this specific opening offers a very h
return. And I'm sure it will not be available for londd. at  131; Dkt. No. 27-22 at 1. Two
days later, Defendant Riel sent Singletaonther email about two additional investment
opportunities.See idat § 132; Dkt. No. 27-23 at 1. From August 5, 2013 through August 3
2013, the REinvest Bank Accounts never held more than $1,308d#idat 9 133; Dkt. No.
26-1 at 21.

On October 8, 2013, Defendant Riel emailed Singleton a REinvest non-disclosure
agreement covering information provided to Singleton about "specific High Yield private
financial growth vehicles" and referring to Singleton as a "potential private invetdoat 1
135, 139. On October 11, 2013, Singleton wrote a check for $25,000.00 to REinvest, whi
deposited on October 15, 2013ee idat 11 140-41; Dkt. No. 26-1 at 22. Immediately prior t
receiving Singleton's check, the REinvest Bank Accounts held less than $2,658e0id.at
142. By January 30, 2014, the REinveshBAccounts' balance had turned negati8ee idat
1 143; Dkt. No. 26-1 at 25. During this tinizefendant Riel made a repayment of $18,750.0(
Cossey, REinvest's first investor, wrote thtbecks to himself totaling $7,060.40, and made
withdrawals from an ATM totaling $1,000.0Gee idat 11 43, 45-46, 53, 62, 145; Dkt. No. 26
at 22-25.

From December 2013 through February 2@dfendant Riel continued to solicit
additional investments from Singleton by email, including for a "[t]ax sheltdr.at 11 146-47.

On March 1, 2014, Defendant Riel emailed Singleton two more account statements, one f
13
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of Singleton's two REinvest investmenee idat § 148. The statement for Singleton's first

investment purported to show that Singleton had earned monthly returns that, when annua

hlized,

equaled a 30% rate of returBee idat I 149. The statement for Singleton's second investmient

purported to show monthly returns that, wieemualized, ranged from 18.4% to 30.5%ee
id. at 1 150.

5. Investment by Robert Weinberg

In September 2013 — between Singleton's first and second investments — Robert W
invested $10,000.00 with REinves$eeDkt. No. 24-2 at  151. Immediately prior to receivin
Weinberg's funds on September 26, 2013, the REinvest Bank Accounts held less than $6}
received an "insufficient funds charge” from the baSke idat 1 152; Dkt. No. 26-1 at 22. On
September 27, 2013, Defendant Riel withdrew $800.00 in cash from the accoeatislat
154. On September 30, 2013, Defendant Riel wrote himself a check for $6,000.00 from th
REinvest Bank AccountsSee idat § 154; Dkt. No. 26-1 at 22. Between the time Weinberg'
investment reached the REinvest Bank Accounts and Singleton's second investment, Defg
Riel deposited no funds into the accouriee idat  155.

D. The SEC's Investigation

In January 2014, the SEC served REinvestuph Defendant Riel, with an investigatiie

subpoena for documentSeeDkt. No. 24-2 at 1 164. Approximately two weeks later, the SH
served Riel with an investigativelspoena for documents and testimo®ge idat { 165. Both
Riel and REinvest failed to comply with the subpoerase idat 1 166.

On March 13, 2014, the SEC filed an application in the United States District Court
the Southern District of New York for an ordequiring Riel and REinvest to comply with the

subpoenasSee idat § 167. On March 28, 2014, Riel appeared in court for a show-cause
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hearing. See idat 1 168. At the hearing, Riel claimed that "[t]his whole thing is a concern ¢
five — five — private loan arrangements” and that REinvest "never had anything to do with §

kind of a financial security.'ld. at § 169. On march 31, 2014, the court ordered Riel and

ver

ANy

REinvest to produce responsive documents and ordered Riel to appear before the SEC for sworn

testimony on May 1, 2014See idat § 170.

On April 7, 2014 — one week after the court's subpoena enforcement order — Defen
Riel sent Tutor a letter on REinvest letterhe&eeDkt. No. 24-2 at  171; Dkt. No. 28-2 at 1.
Defendant Riel's letter instructed Tutor to 1galse discard/delete any documents received pn
to today's date, as previous documents coatherrors. The documents you received tpday
have been CORRECTED." Dkt. No. 28-2 at 1 (emphasis in original). The letter enclosed
documents ti characterized as "complete REQI$E" and stated as follows: "In an effort to
safe-guardyour financial interest in this time of turbulence, the revisions are being done so
these document[s] more clearly define olatienship and transaction(s) as a private-loan
arrangement, rather than having anything to do with the ‘financial securities' indtry."
(emphasis in originalsee alsdkt. No. 24-2 at  174. The revised Performance Contract af
Agreement attached to the letfdre "Revised Tutor Agreement") was nearly identical to the
Original Tutor AgreementSeeDkt. No. 24-2 at § 175. The two agreements differed in one
respect: the Original Tutor Agreement referred to Tutor as a "Private Investment Lender" 3
Tutor's funds as an "investment,” while theviRed Tutor Agreement referred to Tutor as a

"Private Lender" and to the funds as a "private lodd.'at 1 176

* Defendant Riel insists that these changes "had absolutely NO effect on terms or
conditions of loan agreement.” Dkt. No. 36-1 at § 176.
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Defendant Riel's letter also provided the following instructions to Tutor "if/when anypne
from the SEC contacts you:"

1. | would not recommend that you disclose any information,
but that you simply confirm what I/we will have already
given them. They will receive no more information from
me other than the following documents; "Performance
Contract and Agreement(s),” "PROMISSORY NOTE(S)"
and the "CONTRACT/AGREEMENT
ACKNOWLEDGMENT(S)".

2. | would not recommend that you disclose your monthly
statements, as | can see them very easily making a
comparison to a typicdfinancial Security"procedure,
which obviously we do NOT want to happen.

3. Obviously it is critical that you have the exact same
documentation in your possession that | will be showing the
SEC as per their demand. So me=d to be absolutely clear
and in agreement on these revisions.
Dkt. No. 28-2 at 1 (emphasis in original); Dkt. No. 24-2 at  177.

On April 15, 2014, after he had sent his April 7 letter to Tutor instructing him to
"discard/delete"” documents and at least five monthly statements to Tutor and Singleton,
Defendant Riel responded by letter to the SEC's investigative I8&@eDkt. No. 24-2 at {1 179
180. Defendant Riel's letter claimed that "thisreo correspondence anywhere pertaining to past
or present participants [in the '150PercenuReproject’] other than the actual written
contract(s)/Agreement(s) which copies are encloskt.at  180; Dkt. No. 27-19 at 1.

On May 1, 2014, Defendant Riel testified under oath before the SE€idat { 181.
During his testimony, Defendant Riel selectively asserted his Fifth Amendment privdege.

id. at 1 182. When asked whether he had comeated with any of the investors, or "note

holders," by email or regular mail since Janu2®y4, Defendant Riel twice denied having done

16




so. See idat § 183; Dkt. No. 27-15 at 4, 9. However, Defendant Riel did admit that he spg
with some of the investors by phongeeDkt. No. 27-15 at 9.

In approximately April or May 2014, Defendant Riel asked Tutor to sign a "clarificat
statement.” Dkt. No. 24-2 at { 184. Riel claihtieat the other REinvest investors had signed
statement and that it would be "helpful” for Tutor to sigrSée idat  185. Defendant Riel
claimed that he had "carte blanche" to Tiséor's investment funds as Riel saw fiee idat
186. Tutor claims that, upon Defendant Riel claiming that he had "carte blanche," he beca
concerned and "informed Mr. Riel that that was not the case and that | had made an inves

REinvest, not a personal investment or loan to.'hiDkt. No. 28 at | 14. Despite his concern

about the "clarification statement,” on May 7, 2014, Tutor signed the document in hopes of

salvaging his investment and getting his money b&sde id. The clarification also provided thj
REinvest or Riel could use Tutor's funds for "any personal and or private use" and that the
Return Website had no effect on Tutor's decision to provide funds to REiiSesfdkt. No. 24-
2 at 1 189; Dkt. No. 28-4 at 1.

On May 5, 2014, Defendant Riel emailed Singleton and asked him to sign a clarific{

statement with the same language as he provided to TeéeDkt. No. 24-2 at T 190.

Defendant Riel accompanied his email with a five-page le8ee idat { 191. Defendant Riel'$

ke

on

the

L me

tment in

~

»]

ht

150%

htion

D

letter referred to Singleton's funds as "the private-loan (which you're utilizing as an alternative

investment vehicle for yourself).Id. at § 192; Dkt. No. 27-30 at 1. The letter admitted that t
SEC staff had shown Riel photocopies of checks from "the business account” made out to
"to take care of expenses," to "differenaiglies,” and to "the person/company who had done
some property repair/maintenancéd: at § 193; Dkt. No. 27-30 at 3. Defendant Riel further

claimed as follows: "I am a small privately heldmpany, sometimes it is just simpler to take
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money at times from one area, or another and make any adjustment elsewhere. It all evens out in

the end. . .. Obviously it would be helpful if you would be willing to sign a statement for me that

simply confirms that you as the private-lender are not concerned with the utilization of the

funds.” Id. at § 194; Dkt. No. 27-30 at 3. Riel's letter instructed Singleton that "[o]ur privatg¢

business by and between you and me, is just that — PRIVATE. This regulatory agency cannot

legally make you disclose anything. In arsatccase scenario, they can legally compel you to
respond to them. THEY CANNOT MAKE YOU TALK TO THEM ON THE PHONE." Dkt.
No. 27-30 at 4.
Two days later, on May 7, 2014, DefendRiel again emailed Singleton and asked hin
to sign the clarification statemergeeDkt. No. 24-2 at § 196; Dkt. No. 27-31. In that emaill,
Defendant Riel stated as follows: "[I]n order for me to do everything in my power to protec
interest, | do need to count on your cooperatidd."at ] 197.
On May 9, 2014, Defendant Riel sent Singleton a letter following their telephone
conversation.See idat § 198. In that letter, Riel conceded that Singleton had made "a Priv
Investment Loan:"
With respect to our brief phone conversation yesterday, with the
current SEC issue, it is understandable that you may have become
uncertainabout your position and your decision to trust in me as
you have. ... We are not (nor do we purport to be) a registered
broker-dealer, transfer agent, investment adviser, investment
company, or offer, buying or selling of any typical financial
securities. What we offer is aalternativée' to all of the above
stated. In fact, oualternativefinancial opportunity is a Private
Investment Loan. It is very simply a private-loan arrangement
being utilized as aalternativeprivate investment vehicle.

Dkt. No. 27-32 at 1 (emphasis in original). Again, Defendant Riel indicated he needed to "

on [Singleton's] cooperation” to protect his interesise id.

E. Defendant Riel's Deposition
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On September 29, 2015, the SEC filed its complaint against Riel and REiSeeBkt.
No. 1. On June 8, 2016, Defendant Riel appeared for his deposition and asserted his Fiftf
Amendment privilege in response to all substantive quest®adDkt. No. 24-2 at {1 202-03;
Dkt. No. 27-16.

[ll. DISCUSSION

A. Summary Judgment Motion Against Defendant Riel

The SEC's first and third causes of action assert securities fraud claims against De
Riel under Section 17(a) of the Securities Act based on two liability theories: primary viola

of Section 17(a) and aiding and abetting Reinvest's violations of Section $é@)kt. No. 1 at

endant

ions

19 105-07, 111-14. Similarly, the SEC's second tiioand fifth causes of action allege securifies

fraud claims against Defendant Riel under Eae Act Section 10(b) and Rule 10b-5 based
three liability theories: (1) primary violations, (2) aiding and abetting Reinvest's violations,
(3) control person liability for Reinvest's vations of Section 10(b) and Rule 10b$ee idat
19 108-10, 115-22.

1. Summary Judgment Standard

A court may grant a motion for summary judgment only if it determines that there is
genuine issue of material fact to be tried #rat the facts as to whidhere is no such issue

warrant judgment for the movant as a matter of |8&e Chambers v. TRM Copy Ctrs. Co4@3.

on

and

no

F.3d 29, 36 (2d Cir. 1994) (citations omittedyhen analyzing a summary judgment motion, the

court "cannot try issues of fact; it can only determine whether there are issues to beédriad.'
36-37 (quotation and other citation omittedjoreover, it is well-settled that a party opposing
motion for summary judgment may not simply rely on the assertions in its ple&iegCelotex
Corp. v. Catrett477 U.S. 317, 324 (1986) (quoting Fed. R. Civ. P. 56(c), (e)).
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In assessing the record to determine whethewsaaoly issues of material fact exist, the
court is required to resolve all ambiguities andw all reasonable inferences in favor of the
nonmoving party.See Chamberg3 F.3d at 36 (citind\nderson v. Liberty Lobby, Ine&77 U.S.
242, 255 (1986)) (other citations omitted)here the non-movant either does not respond to
motion or fails to dispute the movant's statememhatierial facts, the court must be satisfied tf
the citations to evidence in the record support the movant's asse@emsiannullo v. City of
New York 322 F.3d 139, 143 n.5 (2d Cir. 2003) (holding that not verifying in the record the
assertions in the motion for summary judgment "would derogate the truth-finding functions
judicial process by substituting convenience for facts").

2. Fifth Amendment Privilege

In total, Defendant Riel disputed fourtegatements set forth in the SEC's statement ¢
material facts.SeeDkt. No. 24-2 at 11 58, 66, 884-86, 102, 124, 156-158, 187, 197, 200.
Since these statements all involve facts withefendant Riel's personal knowledge, generally
would be permitted to rely on assertions in a self-serving declaration to support the denial
Having chosen to assert his Fifth Amendment privilege in this proceeding, Defendant Riel
now rely on such statements to oppose the SEC's motion for summary jud§eer8.E.C. v.
Nade| 97 F. Supp. 3d 117, 124-25 (E.D.N.Y. 201%)iKsg the defendant's declaration where
he had invoked his Fifth Amendment privilegediscovery and granting the SEC's motion for
summary judgment).

In his response to Plaintiff's motion, DefentRiel repeatedly claims that he did not
know the consequences of asserting his Fifth Amendment privilege because he has been
proceedingoro se SeeDkt. No. 36 at 5, 6, 9 ("l was NEVER advised that by asserting my F

Amendment privilege that | would be giving my God given Rights through the Constitution
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the United States of America"). In his deposition in this matter, however, Defendant Riel
acknowledges that he had retained criminal deferounsel for the SEC's criminal investigatio
SeeDkt. No. 27-16 at 3. Further, he acknowledghat he had the opportunity to speak with
criminal defense counsel about his deposition in this ma#tee. id. Additionally, during his
deposition, counsel for the SEC warned Defendant Riel as follows: "Sir, are you aware thga
assert your Fifth Amendment privilege today, an adverse inference could be drawn agains
by a judge or a jury in this civil litigation?See id.see alsdkt. No. 27-15 at 6 ("You should b

aware that if you refuse to answer a question based on your Fifth Amendment privilege, a

or a jury may, may, Mr. Riel, take an adveirserence against you in a civil action that the SH

may determine to bring against you. That means that the judge or jury would be permitted
infer that your answer to the question would have tended to incriminate you").

"[A] party who asserts the privilege against-getrimination must bear the consequen
of lack of evidence, . . . and the claim oivpege will not prevent an adverse finding or even
summary judgment if the litigant does not presiiticient evidence to satisfy the usual
evidentiary burdens in the litigationlJnited States v. Certain Real Property & Premises Kng
as 4003-4005 5th Ave., Brooklyn, N55 F.3d 78, 83 (2d Cir. 1995) (internal quotation mark|
and citations omitted). Defendant Riel wagneal of the consequences of invoking his Fifth
Amendment privilege and knowingly chose to do so. Having knowingly made that decisio
Defendant Riel cannot now rely on unverified, self-serving statements "as a sword to resis
summary judgment, especially where [he] cladntige Fifth Amendment's protections as a shig
to avoid submitting [himself] to questioning on the substantive issues addressed by the
pleadings."In re Livent, Inc., Noteholders Sec. Liti§55 F. Supp. 2d 722, 734-35 (S.D.N.Y.

2005).
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In any event, even when the Court corssdDefendant Riel's conclusory denials, as
discussed below, the Court finds that Defendant Iiisifailed to raise an issue of material fag

and that the SEC is entitled to summary judgment.

3. Primary Violations of Securities Act Section 17(a), Exchange Act Section 10(b), and

Rule 10b-5

"Section 10(b) of the Exchange Act and RLBb-5, which prohibit fraud in the purchag
or sale of a security, are violated if a persas (1) made a material misrepresentation or a
material omission as to which he had a duty to speak, or used a fraudulent device; (2) with
scienter; (3) in connection withdtpurchase or sale of securitiesS'E.C. v. Frohling851 F.3d
132, 136 (2d Cir. 2016) (quotirgE.C. v. Pentagon Capital Management PZZ5 F.3d 279,
285 (2d Cir. 2013)) (other quotation omitted). "A false statement was made with the requi
scienter if it was made with the 'intent to deceive, manipulate, or defradd(tjuotingS.E.C. v.
Obus 693 F.3d 276, 286 (2d Cir. 2012)). "[S]cieniay be established through a showing @
reckless disregard for the truth, that is, conduct which is highly unreasonable and which

represents an extreme departure from the standards of ordinary whr@yliotation omitted).

The elements of a claim under 8§ 17(a) of the SeesitAct, which prohibits fraud in the "offer gr

sale" of a security, 15 U.S.C. 8§ 77q(a), ares§entially the same" as the elements of claims
under 8 10(b) and Rule 10b-See id(citation omitted)see also S.E.C. v. Monarch Funding
Corp,, 192 F.3d 295, 308 (2d Cir. 1999) (noting that "[e]ssentially the same elements are r
under Section 17(a)(1)-(3) in connection with the offer or sale of a security, though no sho

of scienter is required for the SEC to obtainrganction under subsections (a)(2) or (a)(3)").

22

Site

=

bquired

wing




Additionally, the SEC must also establish ttied fraud was committed "by the use of g
means" or instrumentality of "interstate commerce." 15 U.S.C. 88 77q & 78j(b). This elem
may be established by demonstrating that the fraud was committed through the use of a tg
or emails, or that he simply used them during some phase of his ffaeedS.E.C. v. Stanamdo.
06 Civ. 7736, 2009 WL 196023, *25 (S.D.N.¥an. 27, 2009) (citations omitted).

a. "Instrumentality of Interstate Commerce"

"A fraud has been committed 'by the use of any means or instrumentality of interstate

commerce' if the defendant used some means of interstate communication (such as a tele
call), in some phase of the transactioStanard 2009 WL 196023, at *25 (quotirigichter v.
Achs 962 F. Supp. 31, 33 (S.D.N.Y. 1997)).

In the present matter, the Court finds that Defendant Riel's telephone calls and ema
Singleton and Tutor satisfy this elemeeeDkt. No. 24-2 at 1 83-85, 103-14, 118-21, 125-
134-39, 146-50, 190-200.

b. Misrepresentations to Investors

The undisputed facts establish that Defendant Riel made false and misleading stats
to investors in several ways: (1) on the 15R&iurn and REinvest websites, (2) in direct
conversations with Tutor, and (3) in emddsSingleton. For example, on the 150% Return
Website, Defendant Riel claimed that REinvest offered a "high yield investment" in a "high
diversified . . . financial growth vehicle" thased a "proprietary method" to provide returns of

50% to 150% over a five-year term "with inhethgow risk” and a "built-in safety net process

ny

ent

blephone

phone

ils with

B2,

bments

ly

Dkt. No. 24-2 at 1 5-9, 23-25. On the REinvest Website, Defendant Riel implied that REinvest

could provide investors with high return rates through its investments in commercial real e
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See idat 19 6, 10, 28-30.Similarly, Defendant Riel orally represented to Tutor that REinves
earned high rates of return through real estate loaes.idat 11 84-85. Additionally, on the

150% Return Website, Defendant Riel furtbiimed through purported investor testimonials|
that REinvest had many satisfied investarsjuding a couple who had earned $1,000,000 an

investor who had earned "triple digit" returns from REinv&ste idat 1Y 34-38. Finally, after

Singleton's first investment and before his second, Defendant Riel emailed him an accounit

statement showing that Singleton had earned a monthly return that, when annualized, eqy
almost 30%.See idat 11 125-28.

These statements, among others as detailed above, were false and misteeai8d=.C.
v. StratoComm Corp652 Fed. Appx. 35, 37 (2d Cir. 2016) (finding that the district court
"properly concluded that the statements, taken together, created a misleading and false
impression”). Contrary to Defendant Riel's assertions, the undisputed facts demonstrate t
REinvest had no "low risk," highly diversifiedghd "proprietary” investment method. Rather,
Defendant Riel used most of the money on gessexpenses, unrelated to any investmesee
Dkt. No. 24-2 at 1 23-25, 50, 58, 66, 80, 102, 124, 151-58. Further, of the small portion
the investment funds that were "invested," DefemdRiel lost almost 90% of that money withir]
eighteen monthsSee idat 1Y 51-52, 59-61, 67-73, 156-57. Contrary to Defendant Riel's
conclusory assertions, REinvest never prodwagdinvestment returns and the investor
testimonials were entirely fictitious. Although Defendant Riel returned $87,500 of Cossey"
$125,000 investment, he used a later investor's funds to repay her in Ponzi-scheme $&shid

id. at 7 159-60. During all of this, Defendant Riel neither disclosed REinvest's risky futurg

*"For purposes of Rule 10b-5, the maker of a statement is the person or entity with
ultimate authority over the statement, including its content and whether and how to commu
it." Janus Capital Group, Inc. v. First Derivative Tradeb$4 U.S. 135, 142 (2011).
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trading nor his intention to use investors' funds for his personal expedsesdat 1 26-27, 44
85-86.
c. The Misrepresentations Were Material
A misrepresentation or omission is "material” if "a reasonable investor would have
considered [it] significant in making investment decisio@ahino v. Citizens Utils. Cp228
F.3d 154, 161 (2d Cir. 2000). ™[T]here must mubstantial likelihood that the disclosure of t
omitted fact would have been viewed by teasonable investor as having significantly altere

the "total mix" of information made available Basic Inc. v. Levinsqr85 U.S. 224, 231-32

(1988) (quotingl'SC Indus., Inc. v. Northway, Ind26 U.S. 438, 449 (1976)). "An omitted fa¢

may be immaterial if the information is trivial, . . . or is so basic that any investor could be
expected to know it.Ganing 228 F.3d at 162 (internal citations omitted). "Therefore, wheth
an alleged misrepresentation or omissiomaerial necessarily depends on all relevant
circumstances of the particular castéd” As such, materiality is a mixed question of law and
fact. See id.

As the SEC correctly contends, Defendant Riel's misrepresentations were "so obvig

important to the investor that reasonable minds cannot differ on the question of materiality}

S.E.C. v. Research Automation Co&85 F.2d 31, 35 (2d Cir. 1978) (citation omitted). No
reasonable investor would have invested with REinvest had he or she known that REinves

not invest in real estate or any other business, that Defendant Riel and REinvest did not ir

} =

~+

er

pusly

bt did

tend to

invest most of the funds for a return, or that Defendant Riel would use most of the investment

funds for personal expenseSee Research Automatj@85 F.2d at 35. Additionally, Defenda
Riel's misrepresentations about REinvest's "lak,ti"highly diversified" investment was also

material, considering that the only investment made was in highly risky futures tr&siag.
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C.F.T.C. v. Roland®89 F. Supp. 2d 159, 170 (D. Conn. 2008) ("Trading in futures and options

is inherently risky. . . . [A] reasonable invastvould want to know that his funds were being
invested in futures and options and the regsociated with that investment™). Similarly,
Defendant Riel's phony account statement to Singleton to convince him to invest more md
with REinvest was material as a matter of I|eé®ee idat 170 (holding that "a reasonable inves|
would want to know that his account statements were falgatiav v. PunjNo. 11 Civ. 1500,
2013 WL 3975943, *6 (S.D.N.Y. Aug. 5, 2013) (dwg that the defendant made a material
misrepresentation when he provided the plaimtith "a false account statement claiming that
initial investment of $250,000 had grown to $950,000").
d. The Misrepresentations Were Made With Scienter

In a securities fraud case, the plaintiff mayabBsh scienter by either "(1) showing the
defendants' motive and opportunity to perpethated, or (2) alleging 'strong circumstantial
evidence of conscious misbehavior or recklessnéesad Public Employee's Retirement Syste
v. Deloitte & Touche LLP919 F. Supp. 2d 321, 331 (S.DYN2013) (quotation and other
citation omitted). When a plaintiff seeks toadsish scienter through conscious misbehavior
recklessness, the alleged reckless conduct must be behavior that is "at the least, conduct
highly unreasonable and which represents an egtdaparture from the standards of ordinary
care to the extent that the danger was ekhewn to the defendant or so obvious that the
defendant must have been aware oflid."(quotingKalnit, 264 F.3d at 142) (other quotations
omitted). "In the case of securities fraud, the Second Circuit has noted on multiple occasi
plaintiffs’ allegations 'suffice[ ] to state a cfabased on recklessness whieey . . . specifically
allege[ ] defendants' knowledge of factsaocess to information contradicting their public

statements.'ld. (quotation and other citation omittedge also S.E.C. v. Universal Express,,Ir]
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475 F. Supp. 2d 412, 424 (S.D.N.Y. 2007) ("Représgnnformation as true while knowing it

not, recklessly misstating information or asserting an opinion on grounds so flimsy as to bg

genuine belief in its truth, are all circumstas sufficient to support a conclusion of scienter")
In the present matter, the SEC has ofldveth circumstantial evidence of Defendant

Riel's scienter, as well as his own admissionshibdnew that certain of his representations t(

investors were false or misleading. The undispdacts establish that Defendant Riel was the

only person who operated REinvest, its websited,is accounts, and that he did not invest tf
majority of investors' funds in anything other than brief futures trading. Additionally, as

discussed above, Defendant Riel withdrew significant portions of the "investments" from tk

S

lie any

S

e

REinvest Bank Accounts through cash withdrawals, writing checks to cash, and writing checks to

himself. Further, the evidence demonstrated that Defendant Riel made personal purchasg
paid bills unrelated to any investments from the REinvest Bank Accounts. These facts
demonstrate that Defendant Riel "benefitted toncrete and personal way from the purporte
fraud,” which satisfies the scienter elemeee Novak v. Kasakal6 F.3d 300, 311 (2d Cir.
2000);see also Yadawr013 WL 3975943, at *6 (holding that, where the defendant received
funds and deposited them directly into his personal banking account, the defendant perso
benefitted in a concrete way from the purpoiftadd, which fulfills the element of scienter);

S.E.C. v. Constantji®39 F. Supp. 2d 288, 309 (S.D.N.Y. 2013) (holding that the SEC had

satisfied the scienter requirement where the reestablished that the defendant lied to clients

about his investment experience, his company's size and involvement in international mar
and the amount of return that clients could expect from their investments). Defendant Rie
scienter is further demonstrated by the phony account statements he prepared that reflect

information that he knew to be unérat the time they were preparegee id.see also United
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States v. Kelleys51 F.3d 171, 175-76 (2d Cir. 2009) (finding that "bogus account statemenits"
created by the defendant to conceal his theft of clients' funds "tended to demonstrate [the
defendant's] intent to defraud"). Defendant Riel's state of mind is also evidence from his
instruction Tutor to "discard/delete” documestsight by the SEC and by seeking "clarificatign
statements” from Tutor and Singleton.

Based on the foregoing, the Court finds that the undisputed facts demonstrate that
Defendant Riel acted with the requisite sciemefind him liable for the violations allegéd.

e. In Connection With the Sale of Securities
i. The Promissory Notes Were Securities

In response to the SEC's motion for summary judgment, Defendant Riel argues thal the

"REinvest promissory notes were not securitid3kt. No. 36 at 7. Rather, Defendant Riel

claims that the REinvest "prossiory notes were to serve as Haraative-private investment in

—

the form of a loan[.]"ld. While acknowledging that the word "security” was used, Defendar|
Riel argues that the usethbie word "security" is only one factor to consid8ee id. Further,
Defendant Riel contends that "the documents governing Tutor's and Singleton's REinvest
documents referred to Tutor and Singleton as 'private investment lerid€hg]written

agreements clearly stated thasr'Lender[s]' because that is wtiey were. These were privat

D
]

loan agreements and each whearly stated as suchld.
"The fundamental purpose undergirding the Securities Acts is 'to eliminate serious abuses

in a largely unregulated securities markeR&ves v. Ernst & Young94 U.S. 56, 60 (1990)

* Additionally, the Court notes that district courts in the Second Circuit routinely grant the
SEC summary judgment where the defendant asserts his Fifth Amendment privilege, instefad of
testifying about his mental state, and therefoannot rebut the SEC's circumstantial scienter
evidence.See Constantjr®39 F. Supp. 2d at 309-10 & n.X3lobal Telecom Serys325 F.
Supp. 2d at 110, 115-18avanagh 2004 WL 1594818, at *26-*27.
28




(quotingUnited Housing Foundation, Inc. v. Format21 U.S. 837, 849, 95 S. Ct. 2051, 2059,

44 L. Ed. 2d 621 (1975)). "In defining the scope of the market that it wished to regulate,

-

Congress painted with a broad bruskd' "It recognized the virtually limitless scope of huma
ingenuity, especially in the creation of 'ctless and variable schemes devised by those who
seek the use of the money of others on the proofipeofits,’ . . . and determined that the best
way to achieve its goal of protecting investoas 'to define the term 'security’ in sufficiently

broad and general terms so as to include witham definition the many types of instruments that

in our commercial world fall within #ordinary concept of a securityld. at 60-61 (internal

and other quotations omitted). "Congress therefore did not attempt precisely to cabin the scope

of the Securities Acts. Rather, it enacted anitidin of 'security’ sufficiatly broad to encompass
virtually any instrument that might be sold as an investmddt.at 61.

The Supreme Court has described a modified version of the Second Circuit's "family
resemblance” test for determining @ther a note constitutes a securiBee Reve#94 U.S. at
63-65 (citingexchange Nat. Bank of Chicago v. Touche Ross &%2d. F.2d 1126, 1137 (2d

Cir. 1976);Chemical Bank v. Arthur Andersen & C@26 F.2d 930, 939 (2d Cir. 1984)). All

notes are presumed to be securities unless they "bear[ ] a strong resemblance” to instrumgnts

widely held to be non-security noteSee id. Such non-security notes include:

the note delivered in consumer financing, the note secured by a
mortgage on a home, the short-term note secured by a lien on a
small business or some of its assets, the note evidencing a
"character" loan to a bank customer, short-term notes secured by an
assignment of accounts receivable, or a note which simply
formalizes an open-account debt incurred in the ordinary course of
business . . . [and] notes evidencing loans by commercial banks for
current operations.

Reves494 U.S. at 65 (internal quotations and citations omitted).
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If the note at issue is not sufficientlyrslar to one of the enumerated non-security

categories, the Court next amgdithe four factors identified Reves™(1) the motivations that
would prompt a reasonable buyer and seller to enter into the transaction; (2) the plan of
distribution of the instrument; (3) the reasonable expectations of the investing public; and (4)
whether some factor, such as the existen@other regulatory scheme, significantly reduceg
the risk of the instrument, thereby renderapgplication of the securities laws unnecessary."
Pollack 27 F.3d at 812 (quotations omitted). The factors are not elements, each of which must
be met, but are instead points of comparison for the ultimate determination of "family
resemblance."

First, Defendant Riel's and the investors' motivations demonstrate that they intended
REinvest's promissory notes to serve as imuests, a factor indicative of a securitgee
Pollack 27 F.3d at 812 ("The inquiry is whether the motivations are investment (suggesting a
security) or commercial or consumer (suggesting a non-securiRgVes494 U.S. at 67-68
("The Co-Op sold the notes in affort to raise capital for its general business operations, and
purchasers bought them in order to earn a prothenform of interest"). According to Tutor,
Defendant Riel told him that his investment proceeds "would be used for REinvest's busingss,"
which involved "marketing short-term loans to the real estate industry in exchange for a high-
interest rate of return,” and promised Tutor a 150% return on his REinvest investment — 37.5%
per year over four yearsSeeDkt. No. 28 at § 5. Tutor claimed that he provided the funds to
REinvest because he was looking for a significant return on invest@eatidat § 3.
Additionally, the agreements governing Tutorisl &ingleton's REinvest notes referred to Tutpr

and Singleton as "private investment lender[s]" and to the promised rate of return as a "refurn on

investment." Dkt. No. 24-2 at [ 90-91, 113-14. Additionally, when Singleton expressed
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concern after Defendant Riel sought a "clarification statement” from him, Defendant Riel ty
reiterated that the transaction was an "investment vehidedt 1 190-92, 199. The
undisputed facts clearly demonstrate that both sides understood that the purpose of the
"promissory notes" was to serve as investments.

Second, the fact that REinvest's "plan atidbution” was to market the notes "over an

extended period" to a broad segment of the pyibhibich is another factor indicative of a

security. See Reve494 U.S. at 68 ("To be sure, the notes were not traded on an exchangg.

They were, however, offered and sold to a broad segment of the puklisgbaum v. Mezei
No. 09 Civ. 10287, 2012 WL 3613813, *11 (S.D.N.Y. Aug. 22, 2012) (noting that "the Rep
notes were not sold to a broad segment optlidic — they were offered only to friends and
business associates of Mr. Mezei . . . Howeveilevthe offering certainly is not comparable t
publicly traded stocks, it also is not the eqlewd of an isolated transaction with a single
investor. Rather, the Repotex notes were affénendividuals and institutions alike and were
issued to over eleven such investors”). Defendant Riel advertised on Google to direct vie
the 150% Return Website and then usednaébsite to market the REinvest not&eeDkt. No.
24-2 at 1 23-42. As such, the Court finds that this second factor supports the conclusion
notes were securities.

Third, the Court must assess the expectations of the investing public. As the Suprsg

vice

ptex

|®)

vers to

that the

me

Court stated ifReves"[w]e have consistently identified the fundamental essence of a 'secutlity’ to

be its character as an investmeriR8ves494 U.S. at 68-69. Thus, this factor is an objective
that turns on whether a reasonable purchaser Wwawd perceived the notes to be an investm
See id.Here, the Court finds that it would be reaable for a prospective purchaser to view tk

REinvest notes as an investment because the Bsfittn Website advertised the notes as a
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"high yield investment,” as a "financial growth vehicle," and as one of the "best high return
investment opportunities.” Dkt. No. 24-2 at 1 23R&yes494 U.S. at 69 ("The
advertisements for the notes here characterized them as ‘investments,’ . . . and there were

countervailing factors that would have led a reablnperson to question this characterizatior

Finally, as the SEC correctly contends, the tlodactor also favors finding that the note
are securities because the REinvest notes ‘tvestape federal regulation entirely if the
[Securities and Exchange] Acts were held not to apdReVes494 U.S. at 69. The notes apps
to have been "uncollateralized and uninsured,” and, therefore, presumably not subject to fj
banking or pension lawsSee id.

ii. The Misrepresentations Were in @oection With the Notes' Sales

Courts interpret the "in conneati with" requirement broadlySee S.E.C. v. Zandfqrd
535 U.S. 813, 819-20 (2002). Misrepresentations that "somehow induced the purchaser t
purchase the security at issue" satisfy the "in connection with" require®eatPress v. Chem.
Inv. Servs. Corp.166 F.3d 529, 537 (2d Cir. 1999).

In the present matter, the undisputed facts clearly establish that Defendant Riel ma
misrepresentations to investors in order to sell them the REinvest promissory notes. As s
Court finds that Defendant Riel's misrepresentations occurred "in connection with" the salé

securitied.

¢ While Section 10(b) prohibits fraud "in connection with the purchase or sale of any
security," Section 17(a) prohibits fraud "in the offer or sale of any securities." 15 U.S.C. 8§
779(a) & 78j(b). No meaningful difference exists between these formulations, at least whe|
fraud induced the securities' purchaSee United States v. Naftgldd1 U.S. 768, 773 n.4
(1979) (noting, without deciding the issue, thaé are not necessarily persuaded that 'in' is

narrower than 'in connection with™ and that "[bJoth Congress . . . and this Court . . . have g
(continued...)
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Based on the foregoing, the Court grants the SEC's motion for summary judgment
Defendant Riel as to the claims regarding the primary violations.

4. Aiding and Abetting REinvest's Primary Violations of Section 17(a), Section 10(b
and Rule 10b-5

hgainst

Securities Section 15(b) and Exchange Act Section 20(e) each provide that "any pgrson

that knowingly or recklessly provides substantial assistance to another person in violation

of" the

Securities or Exchange Act or rules or regulations thereunder "shall be deemed to be in viplation

of such provision." 15 U.S.C. 88§ 770(b) & 78t. "In order for a defendant to be liable as an aider

and abettor in a civil enforcement action, the Skt prove: '(1) the existence of a securities
law violation by the primary (as opposed to the aiding and abetting) party; (2) "knowledge'
this violation on the part of the aider and abe@nd (3) "substantial assistance” by the aider
abettor in the achievement of the primary violatio®'E.C. v. Apuzz®89 F.3d 204, 206 (2d
Cir. 2012) (quotations omitted).

First, as discussed above, Defendant Riel was the owner and only employee of RE
Defendant Riel's actions on REinvest's behalf are imputed to REir&estin re Vivendi
Universal, S.A. Sec. Litig765 F. Supp. 2d 512, 543 (S.D.N.Y. 2011) ("When the defendant
corporate entity, the law imputes the state afdrof the employees or agents who made the
statement(s) to the corporation”) (citihgamsters Local 445 Freight Div. Pension Fund v.

Dynex Capital InG.531 F.3d 190, 195 (2d Cir. 2008);re Parmalat Sec. Litig474 F. Supp.

of

Aand

nvest.

is a

2d 547, 550 (S.D.N.Y. 2007) ("[P]rincipals typically are liable for torts and crimes committgd by

§(...continued)

occasion used the terms interchangeab®.E.C. v. NortonNo. 95 Civ. 4451, 1997 WL 611556

*3 n.1 (S.D.N.Y. Oct. 3, 1997) ("Although Section 17 of the Securities Act refers to 'in the dffer

or sale of any securities' and Section 10(b) of the Exchange Act requires misstatements m
connection with the purchase or sale of any security,' the Court will treat the two phrases
interchangeably”) (citinglaftalin, 441 U.S. at 773).
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their agents acting within the scope of their autforThis . . . has [long] been applied to impose

respondeat superidrability in federal securities and criminal cases even where the principal

itself has committed no primary violation") (citations omitted). Second, as discussed abov|

Defendant Riel acted knowingly in aiding and abetting the violation. Third, Defendant Rie

e,

substantially assisted REinvest's violations. To satisfy the "substantial assistance” compdnent of

aiding and abetting, "the SEC must show thatdefendant ‘in some sort associate[d] himself

with the venture, that he participate[d] in itiasomething that he wishe[d] to bring about, [ar]

that he [sought] by his action to make it succeeflptizzo 689 F.3d at 206 (quotation omitted).

Defendant Riel took each of these steps with respect to his and REinvest's fraud. Defend
personally made misrepresentations on REinvest's websites, in oral statements to Tutor, g
emails to Singleton. Thereafter, instead of investing the funds, they were misappropriated
personal benefit.
Based on the foregoing, the Court grants the SEC's motion for summary judgment
the aiding and abetting claims against Defendant Riel.
5. Control Person Liability for REinvest's Section 10(b) and Rule 10b-5 Violations
Exchange Act Section 20(a) renders conpeaisons liable for the fraud of entities they
control:
Every person who, directly or ingictly, controls any person liable
under any provision of this chapter or of any rule or regulation
thereunder shall also be liable jtynand severally with and to the
same extent as such controlled person to any person to whom such
controlled person is liable (including to the Commission in any
action brought under paragraph (1) or (3) of section 78u(d) of this
title), unless the controlling person acted in good faith and did not

directly or indirectly induce the act or acts constituting the violation
or cause of action.
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15 U.S.C. § 78t(a). To prove a claim for control person liability, the SEC must establish the

following: "(1) a primary violation by the controlled person, (2) control of the primary violaf]
by the defendant, and (3) that the defendaad, in some meaningful sense, a culpable
participant in the controlled person's fraudCarpenters Pension Trust Fund of St. Louis v.
Barclays PLC 750 F.3d 227, 236 (2d Cir. 2014) (quotation omitted).

It is well settled that parties may plead alternative theories of liability. However, the
is clear that "a party may not ultimately bédhiable under both Section 10(b) and Section 2(
for the same underlying conduct[.]h re Alstrom SA454 F. Supp. 2d 187, 210-11 (S.D.N.Y.
2006) (citations omitted)n re Van der Moolen Holding N.V. Sec. Litig05 F. Supp. 2d 388,
412 (S.D.N.Y. 2005) (citation omittedialnit v. Eichler 85 F. Supp. 2d 232, 246 (S.D.N.Y.
1999). Since the SEC relies on the same underlying conduct for the "control person” and
“"primary violator" claims, the SEC's motion for summary judgment as to this claim must be
denied.

6. The SEC's Requested Injunction, Disgorgement, and Civil Penalties

In its motion, the SEC argues that theu@ "should permanently enjoin Riel from
violating Section 17(a), Section 10(b), and RLO&-5, order him to disgorge his ill-gotten gair

with prejudgment interest, and pay the maximum amount of civil penalties.”" Dkt. No. 24-1

a. Permanent Injunction
Section 20(b) of the Securities Act and Section 21(d)(1) of the Exchange Act entitlg
SEC to obtain permanent injunctive relief upon a showing that: (1) violations of securities

occurred, and (2) there is a reasonable likelihood that violations will occur in the fBaee.

aw

the

at 40.

the

aWwWs

S.E.C. v. Commonwealth Chem. Sec., Bit4 F.2d 90, 99-100 (2d Cir. 1978). There are seVeral
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factors to consider with regard to issuing an injunction for future violations, including the
following:

The likelihood of future violations, the degree of scienter involved,

the sincerity of defendant's asswes against future violations, the

isolated or recurrent nature of the infraction, defendant's

recognition of the wrongful nature of his conduct, and the

likelihood, because of defendant's professional occupation, that

future violations might occur.
S.E.C. v. Universal Major Industries Corp46 F.2d 1044, 1048 (2d Cir. 1976) (citations
omitted);see also S.E.C. v. WheelB6 F. Supp. 3d 241, 247-48 (W.D.N.Y. 2014) (quotation
omitted).

In the present matter, the Court finds ttiet SEC has established that Defendant Riel

should be permanently enjoined from committing future violations. First, the nature of

Defendant Riel's violations, in which he solicited "investments" through repeated lies and

misrepresentations, make it likely that he woehgjage in similar conduct in the future. The

undisputed facts make clear that Defendant Riel continued to solicit additional investments$ up

until the time that the SEC began its investigati&wven after the investigation began, Defend
Riel contacted "investors" and instructed thtemot comply with the SEC's investigators and
further asked them to sign amended documentsthig intended to conceal the true nature o
his scheme SeeDkt. No. 27-30 at 2-6. Such conduct indicates that Defendant Riel could e
in this conduct in the future and belies the siitg@f his assurances against future violations.

Additionally, as discussed, Defendant Riel did not commit an isolated violation. Ra
over a period of thirty-six months, DefendaneRiontinuously solicited investments through |
repeated lies. Finally, Defendant Riel hasegpdly denied the wrongful nature of his condug
and continues to do so in his response to the pending m@&eeDkt. No. 36 at 9-10; Dkt. No.

27-30 at 2-6.
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Moreover, as discussed above, Defendant Riel acted with a high degree of scientel.

Defendant Riel made substantial and numerous material misrepresentations regarding RE
his experience, and the money he allegedly naideast investors. Then, to induce additional
investments after losing or misappropriating previously invested amounts, Defendant Riel
fake account statements representing thainikial investment was generating substantial
amounts of interest.

Based on the foregoing, the Court finds that the relevant factors amply support a
permanent injunctionSee S.E.C. v. Tavelld7 F. Supp. 3d 353, 359 (S.D.N.Y. 2015). Assu
the Court grants the SEC's request to permanentynebefendant Riel from future violations
the securities laws.

b. Disgorgement of Profits

invest,

sent

Df

"Once the district court has found federal securities law violations, it has broad equitable

power to fashion appropriate remedies, including ordering that culpable defendants disgof
profits.™ S.E.C. v. Razmilovij@38 F.3d 14, 31 (2d Cir. 2013) (quotiSd¢e.C. v. First Jersey
Securities, In¢.101 F.3d 1450, 1474 (2d Cir. 1996)). "Disgorgement 'is a method of forcing
defendant to give up the amount by which he was unjustly enricHdd(§uotation omitted).
"Thus, in order to establish a proper disgorgement amount, ‘'the party seeking disgorgeme
distinguish between the legally and illegally deriyedfits,’ . . . so that disgorgement is ordere
only with respect to those that were illegally deriverl: (internal quotation omitted).

The amount of disgorgement ordered need only be "a reasonable approximation of
causally connected to the violation" and "amsk'lof uncertainty [in calculating disgorgement]
should fall on the wrongdoer whose illegal conduct created that uncerta®ty.C. v. Patel61

F.3d 137, 140 (2d Cir. 1995) (quotation omitteMoreover, the court should not withhold the

37

ge their

j a

Nt must

d

profits




remedy of disgorgement even if the defendant offers evidence that he cannot presently pg
disgorgement award based on his current income and aSeatsS.E.C. v. Inorganic Recycling
Corp,, No. 99 Civ. 10159, 2002 WL 1968341, *4 (S.D.N.Y. Aug. 23, 2002).

In the present matter, the Court finds that a disgorgement award in the amount of

$197,500.00, plus prejudgment interest. This amount constitutes the total amount Defend

y a

ant Riel

obtained from his five investors based on his fraudulent misrepresentations ($285,000) mihus the

funds that Defendant Riel repaid to Cossey ($87,58@gDkt. No. 24-2 at 11 43, 115-16, 140
145, 159-60; Dkt. No. 38 at 6 n.2. "Requiringypeent of [prejudgment] interest prevents a
defendant from obtaining the benefit of what ameuatan interest free loan procured as a res
of illegal activity." S.E.C. v. Morgan944 F. Supp. 286, 295 (S.D.N.Y. 1996). To calculate
prejudgment interest, courts use the interast imposed by the Internal Revenue Service
("IRS") for underpaymentSee S.E.C. v. First Jersey Sec.,,I01 F.3d 1450, 1476 (2d Cir.
1996)’

In determining the appropriate amount of prejudgment interest, the SEC applied the
rate to the total amount of Defendant Riel's ill-gotten proceeds from the first day of the mo
following the last date on which Defendant Riel received an investivenhovember 1, 2013.
The Court finds this method appropriate and notes that it favors Defendant Riel by not chg
him with interest from the first date he received an investment. Using this method, the Co
finds that the total interest accrued frolavember 1, 2013 through September 27, 2017 is

$27,875.20.

" As of December 31, 2016, based on the IRS underpayment rate, the amount of
prejudgment interest was $21,233.8eeDkt. No. 38 at 6 n.2.

& To determine this amount, the Court used the IRS interest calculator available at
(continued...)
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Based on the foregoing, the Court grants the SEC's requested disgorgement of

$197,500.00 plus prejudgment interest of $27,875.20.
c. Civil Penalties

"Both the 1933 and 1934 Acts authorize three tiers of monetary penalties for statutq
violations." S.E.C. v. Razmilovj@38 F.3d 14, 38 (2d Cir. 2013) (citing 15 U.S.C. 8§ 77t(d); 1
U.S.C. 8 78u(d)(3)). "Under each statute, a fiestpenalty may be imposed for any violation;
second-tier penalty may be imposed if the \tiola'involved fraud, deceit, manipulation, or
deliberate or reckless disregard of a regulatory requirement’; a third-tier penalty may be in
when, in addition to meeting the requirements of the second tier, the 'violation directly or
indirectly resulted in substantial losses or creatsdynificant risk of substantial losses to othe
persons,™Razmilovi¢ 738 F.3d at 38 (quoting 15 U.S.C. 88 77t(d)(2)(A)-(C); 15 U.S.C. 88
78u(d)(3)(B)(i)-(iii)).

"Each tier provides that, for each violatidhe amount of penalty 'shall not exceed the

greater of ' a specified monetary amount or the defendant's ‘gross amount of pecuniary gain[.]

Id. (quoting 15 U.S.C. § 77t(d)(2); 15 U.S.C78u(d)(3)(B)). For violations occurring after

ry

a

posed

March 3, 2009 and before MarchZ)13, the third-tier penalty for natural persons is the greater

of $150,000 per violation or the gross pecuniary gain to the violator from each violageh5
U.S.C. 8 77t(d)(2)(C); 15 U.S.C. § 78u(d)(3)(B; 17 C.F.R. 8 201.1004. For violations

occurring after March 5, 2013, the third-tier penéttlynatural persons is the greater of $160,(
per violation or the gross amount of pecuniary gain to the violator from each violSteh5

U.S.C. § 77t(d)(2)(C); 15 U.S.C.78u(d)(3)(B)(i); 17 C.F.R. § 201.1005.

§(...continued)
https://www.irscalculators.com/interest-calculator.
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"Though the maximum penalty is set by statute on the basis of tier, the actual amoy
the penalty is left up to the discretion of the district cous.E.C. v. Tourre4 F. Supp. 3d 579,
593 (S.D.N.Y. 2014) (citin®.E.C. v. Kern425 F.3d 143, 153 (2d Cir. 2005)). "In exercising
this discretion, courts weigh '(1) the egmginess of the defendant's conduct; (2) the degree|

the defendant's scienter; (3) whether the defetglaonduct created substantial losses or the

of substantial losses to other persons; (4) whether the defendant's conduct was isolated or

recurrent; and (5) whether the penalty shoulddaiced due to the defendant's demonstrated
current and future financial conditionIti. (quotingS.E.C. v. Haligiannis470 F. Supp. 2d 373,
386 (S.D.N.Y. 2007)) (other citation omitted). Afimhally, in determining an appropriate civil
monetary penalty, the court must consider that these provisions are intended to punish the
violator and deter future violation$.E.C. v. Garfield Taylor, Inc134 F. Supp. 3d 107, 110
(D.D.C. 2015) (citation omitted).

In the present matter, the Court finds that third-tier penalties are warranted. Defenc
Riel's violations involved fraud, deceit and n@anation and the violations directly resulted in
substantial losses. As the SEC correctly audée Defendant Riel's violations relating to his
fraud on Cossey, Villatore, and Tutor occurader March 3, 2009 and before March 5, 2013,
thereby making the $150,000 maximum applicable to these violations. The violations invg
Singleton and Weinberg occurred after Mab¢l2013, thereby rendering the $160,000 maxim

applicable.

nt of

of

risk

lant
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um

Defendant Riel's egregious conduct was knowingly undertaken and the record makes

clear that, had the SEC not commenced its inya$on, it would have continued. Further,

Defendant Riel engaged in this conduct for ntben three years and the violations were not

isolated incidents. Although the first four factors favor increasing the amount of the penalty
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imposed, Defendant Riel's current and fufiimancial condition warrants the imposition of a
reduced penaltySeeDkt. No. 36 at 12.

As to the number of violations, the SEC argues that the Court should find that Defe
Riel committed five separate violations by concluding that each victim of Defendant Riel's
scheme should be considered a separate violation. While there is support for this position
courts have assessed only a single penalty where the violations arose from a single scher
plan.” Garfield Taylor, Inc. 134 F. Supp. 3d at 110 (citations omittese als&.E.C. v.
Rabinovich & Assocs., LNo. 07 Civ 10547, 2008 WL 4937360, *6 (S.D.N.Y. Nov. 18, 200
(concluding, following fraudulent scheme that raised $2,250,000 from more than 150 inves
that, "[a]lthough [the defendant] engaged in repeated violations of the securities laws, they,
arose from a single scheme or plan,” and assessing a penalty of $138,B0D)y. Kenton

Capital Ltd, 69 F. Supp. 2d 1, 17 n.15 (D.D.C. 1998) (counting each of the twelve investor

ndant

, "other

ne or

B)
stors

all

s who

sent money to the defendant as an individi@htion, and assessing $100,000 per violation, for

a total penalty of $1.2 million$.E.C. v. GTF Enters., IndNo. 10-CV-4258, 2015 WL 728154
*4 (S.D.N.Y. Feb. 19, 2015) (describing vaus methods of determining the number of
"violations"). Since the violations here arasé of a single scheme or plan, for purposes of tl
case the Court will apply a single monetary penaige Garfield Taylor, Inc134 F. Supp. 3d 8
110.
In light of all of the factors set forth above, the Court finds that a monetary penalty ¢
$125,000.00 is appropriate in the present mawdthough Defendant Riel's financial situation
warrants a slight reduction in the amount of the civil penalty, "in light of the goal of deterre
defendant's claims of poverty cannot defeat the imposition of a civil penalty by a @&EIC.

v. Kane No. 97 Civ. 2931, 2003 WL 1741293, *4 (S.D.N.Y. Apr. 1, 2003) (citing cases).
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B. Motion for Default Judgment Against REinvest

1. Default Judgment Standard

"Generally, 'Federal Rule of Civil Proce@us5 provides a two-step process that the Court

must follow before it may enter a default judgment against a defenddnitéd States v.
Carpineta No. 3:14-CV-0517, 2015 WL 500815, *1 IN.Y. Feb. 5, 2015) (quotation
omitted). "First, under Rule 55(a), when a party fails to "plead or otherwise defend . . . the
must enter the party's default.ld. (quotation omitted); Fed. R. Civ. P. 55(a). "Second, undjs
Fed. R. Civ. P. 55(b)(1), 'fu]pon request of phaintiff, a default judgment may be entered by
clerk when (1) the plaintiff's claim against thdedelant is for a sum certain, (2) the plaintiff ha
submitted an affidavit of the amount due, and (3) the defendant has been defaulted for fail
appear."ld.

When entry by the clerk is inappropriatg@utsuant to Rule 55(b)(2), the party seeking
default is required to present its application for entry of judgment to the cdunitéd States v.
SimmonsNo. 5:10-CV-1272, 2008 WL 685498, *2 (IN.Y. Mar. 2, 2012) (quotation
omitted). "Notice of the application must ent to the defaulting party so that it has an
opportunity to show cause why the court should not enter a default judgnménfdtiotation

omitted);see alsd-ed. R. Civ. P. 55(b)(2).

When seeking a default judgment, the LocaleRukquire the party to submit an affidayi

attesting to the following:

1. The party against whom it seeks judgment is not an infant or an
incompetent person;

2. The party against whom it seeks judgment is not in the military
service, or if unable to set forthigtfact, the affidavit shall state

that the party against whom the moving party seeks judgment by
default is in the military service or that the party seeking a default
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judgment is not able to determine whether or not the party against
whom it seeks judgment by default is in the military service;

3. The party has defaulted in appearance in the action;

4. Service was properly effected under Fed. R. Civ. P. 4;

5. The amount shown in the statement is justly due and owing and
that no part has been paid excaptset forth in the statement this

Rule requires; and

6. The disbursements sought to be taxed have been made in the
action or will necessarily be made or incurred.

N.D.N.Y. L.R. 55.2(a).

"When a default is entered, the defendarnteemed to have admitted all of the well-
pleaded factual allegations in the complaint pertaining to liabiliBrdvado Int'l Group Merch.
Servs. v. Ninna, Inc655 F. Supp. 2d 177, 188 (E.D.N.Y. 2009) (citiwgeyhound Exhibitgroup
Inc. v. E.L.U.L. Realty Corp973 F.2d 155, 158 (2d Cir. 1992)). "While a default judgment
constitutes an admission of liability, the quantum of damages remains to be established by
unless the amount is liquidated or susceptible of mathematical computdtlaks'v. Koegel
504 F.2d 702, 707 (2d Cir. 1974) (citations omittesgg alsdBravado Int'| 655 F. Supp. 2d at
189-90 (citation omitted). "[E]Jven upon default, a court may not rubber-stamp the non-def
party's damages calculation, but rather must ertbatehere is a basier the damages that are
sought." Overcash v. United Abstract Group, In649 F. Supp. 2d 193, 196 (N.D.N.Y. 2008)
(citing Credit Lyonnais Sec. (USA), Inc. v. Alcantat&83 F.3d 151, 155 (2d Cir. 1999))The
burden is on the plaintiff to establish its entitlement to recoveBydvado Int'| 655 F. Supp. 2d

at 189 (citingGreyhound Exhibitgroup, Inc973 F.2d at 158). "While 'the court must ensure

there is a basis for the damageecified in a default judgment, it may, but need not, make the

determination through a hearingld. at 190 (quotation omitted).
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2. Application

In the present matter, the Court finds ttet SEC has established through its complair
and moving papers that it is entitled to judgment in its favor against Defendant REinvest.
REinvest's manager, Defendant Riel waived service of the summons on REinvest's behalf
SEC promptly filed REinvest's waiveBeeDkt. No. 8. As such, proof of service was not
required. SeeFed. R. Civ. P. 4(d)(4). Thereafter, Ystrate Judge Peebles ordered REInvest
answer or otherwise respond to the complaint by January 21, 3@Ebkt. No. 13. REinvest
has since defaulted by failing to appear, answer, or otherwise defendS$selfkt. No. 21.

On December 2, 2016, the SEC requested thek@©ff the Court to enter default against
REinvest, which was entered on December 5, 2@H&Dkt. Nos. 20 & 21. Further, the SEC
has provided that the party in default is notrdant or an incompetent person, and is not in
military service. SeeDkt. No. 20.

As to the substantive allegations againsteDdant REinvest, since REinvest was a on
person operation, the facts set forth above as to Defendant Riel are equally applicable to
REinvest. Having reviewed the complaing Bourt finds that the well-pleaded allegations
establish REinvest's liability. "To prove liability against a corporation, of course, a plaintiff
prove that an agent of the corporation commiétedilpable act with the requisite scienter, and
that the act (and accompanying mental state) are attributable to the corporitemmi'y.
Adamq 995 F. Supp. 2d 155, 197 (E.D.N.Y. 2014) (quolieamsters Local 445 Freight Div.
Pension Fund v. Dynex Capital In631 F.3d 190, 195 (2d Cir. 2008)). Since Defendant Rig
was the owner and sole employee of REinvest, his actions are indisputably attributable to
REinvest. See id(citations omitted)see also S.E.C. v. Constant®89 F. Supp. 2d 288, 309

(S.D.N.Y. 2013) (holding that, because the two individual defendants were essential the
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corporate defendant's only two employees, "theowing and intentional misconduct is clearly
attributable to . . . the corporate defendant").

3. Requested Relief

As to the relief request, the Court firstdis that the SEC is entitled to the requested
permanent injunction against REinveSee S.E.C. v. Syndicated Food Services Intern,,Nioc.
04-cv-1303, 2010 WL 4668777, *1-*2 (E.D.N.YOM. 9, 2010) (issuing default judgment
permanently enjoining the defendant from futvi@ations of the federal securities laws, in

reliance on the complaint's allegations). Asfedh in the complaint, Defendants Riel and

REinvest misled investors about the very nature of their investment, and Defendant Riel used

investor proceeds for his personal purposeseDkt. No. 1 at 1 26-97. An injunction is

warranted to ensure that REinvest does not resume its fraud or state a new fraud, and the

relevant

factors weigh heavily in favor of an injunction. REinvest, through Defendant Riel, had a high

degree of scienter as the complaint alleges that Defendant Riel knowingly committed the
fraudulent activity.See idat {1 32-33, 36, 41, 45, 37, 62, 65, 78-79, 82, 98-104.
Additionally, REinvest's conduct was recurrent asdbmplaint alleges that the conduct spani
more than three years and involved repéanisrepresentations to investoBee idat 11 1-3,
26-97. Moreover, REinvest has defaulted in #tson and, therefore, has not recognized the
wrongful nature of its conduct and has madassurances against future violations. Finally,
given REinvest's use of two separate websites, there is a chance that it could use these o
websites to conduct future securities fraud if tlen€declines to enjoin REinvest. According
the Court grants the SEC's motion insofar as it seegermanently enjoiREInvest from future

violations of Section 17(a), Section 10(b), and Rule 10b-5.

45

ned

r other

Y,




Next, the Court finds that disgorgement$d®7,500.00 is appropriate. In addition to th

e

reasons set forth above as to Defendant Riel, the Court notes that "where two or more indjviduals

or entities collaborate or have a close relationshgngaging in the violations of the securities
laws, they have been held jointly and severtdlgle for the disgorgement of illegally obtained
proceeds."S.E.C. v. First Pacific Bancord42 F.3d 1186, 1191-92 (9th Cir. 1998) (citations
omitted);see also S.E.C. v. First Jersey Securities, @l F.3d 1450, 1475 (2d Cir. 1996)
(finding that the individual defendant could be made jointly and severally liable for the
disgorgement of the total amount of the corporate defendant's profits). Additionally, the C
finds that, from November 1, 2013 throug§bptember 27, 2017, prejudgment interest of
$27,875.20 has accrued.

Finally, as to the civil penalty, the Court declines to impose the maximum penalty
requested by the SEC. REinvest, which is an entity as opposed to a natural person, is su
higher potential third-tier penalties. For \d@tibns occurring after March 3, 2009 and before
March 5, 2013, the third-tier penalty for entitieshe greater of $750,000.00 per violation or t
gross amount of the pecuniary gain to that entity from each violafiegl5 U.S.C. §

77t(d)(2)(C); 15 U.S.C. § 78u(d)(3)(B)(ii); 17 C.F.R. § 201.1004. For the violations occurri

after March 5, 2013, the third-tier penalty @ottities is the greater of $775,000.00 per violatign

or the gross amount of the pecuniary daithat entity from each violatioreel5 U.S.C. §

burt

pject to

ng

77t(d)(2)(C); 15 U.S.C. § 78u(d)(3)(B)(ii); 17 C.F.R. § 201.1005. If the Court were to find the

number of violations requested by the SEC (five) and apply the statutory maximum civil

penalties, this would result in a civil penatify$3,725,000.00. The Court finds that such an

amount, given the facts of this case, would begjyodisproportionate to the fraud perpetrated.
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Initially, the Court was inclined to hold Bendants Riel and REinvest jointly and
severally liable for the same civil monetary penalty, since Defendant Riel is the owner and
employee of REinvest. The Second Circuit hadendear, however, that a finding of joint ang
several liability for civil penalties is contrary to the securities statutes providing for a civil
penalty. See S.E.C. v. Pentagon Capital Management,F26 F.3d 279, 287 (2d Cir. 2013).
Considering that REinvest and Defendant Riel@re and the same, the Court declines to gra
the SEC's request for a civil penalty against bdéat REinvest. Such a penalty would penal

Defendant Riel for the same conduct that the Court found warranted the imposition of the

monetary penalty discussed abo®&ee S.E.C. v. Nad&l06 F. Supp. 3d 782, 785 n.1 (E.D.N.Y.

2016);S.E.C. v. Wheeleb6 F. Supp. 3d 241, 248 (W.D.N.Y. 2014) (declining to award a ciVi

penalty against the corporate defendant website where the individual defendant was the g
owner, employee and operator of the webgitd #iaving imposed a civil penalty against the
individual defendant, the court found that adgiional penalty against the website would not

serve the interests of justice and would double the monetary punishment against the indiv

defendant). Based on the foregoing, the Coutirtexto order a civil monetary penalty agains

Defendant REinvest.

V. CONCLUSION

°In its ruling, the Second Circuit held that the "statutory language allowing a court tq
impose a civil penalty plainly requires that such awards be based on the 'gross amount of
pecuniary gairto such defendarit Pentagon Capital725 F.3d at 288 (quoting 15 U.S.C. §
77t(d)(2)) (emphasis added). According to the Second Circuit, "[t]his language does not p
room for the district court's interpretation that the civil penalty be imposed jointly and sever
Id. While the Court generally agrees with this interpretation, the present matter presents a
situation in that Defendant Riel was REinvestiser and only employee. REinvest was base
out of Defendant Riel's home and he clearly used the REinvest Bank Accounts as his own

personal accounts. Since REinvest was nothing itian Defendant Riel's alter ego, Defendant

Riel's pecuniary gain is necessarily the same as the pecuniary gain to REinvest.
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After carefully reviewing the entire recordtims matter, the parties' submissions and t

applicable law, and for the abestated reasons, the Court hereby

he

ORDERS that the SEC's motion for summary judgment against Defendant Riel (Dk{. No.

24) isGRANTED in part and DENIED in part ;*° and the Court further

ORDERS that the SEC's motion for default judgment against Defendant REinvest (
No. 29) iIsSGRANTED; and the Court further

ORDERS that Defendants Riel and REinvest are hereby jointly and severally liable
disgorge $197,500.00, plus prejudgment iesenf $27,875.20; and the Court further

ORDERS that Defendant Riel shall pay a itimonetary penalty of $125,000.00; and tf

Court further

ORDERS that Defendants Riel and REinvest are hereby permanently restrained and

enjoined from violating, directly or indirectlysection 10(b) of the Exchange Act and Rule 10

promulgated thereunder, by using any means awuimgntality of interstate commerce, or of the

mails, or of any facility of any national securities exchange, in connection with the purchas
sale of any security: (a) to employ any device, sehemartifice to defraud; (b) to make any
untrue statement of a material fact or to omsttite a material fact necessary in order to mak

the statements made, in light of the circuanses under which they were made, not misleadin

DKt.

to

S

h—5

e or

g

or (c) to engage in any act, practice, or course of business which operates or would operate as a

fraud or deceit upon any person; and the Court further

ORDERS that Defendants Riel and REinvest are hereby permanently restrained and

enjoined from violating Section 17(a) of the Setbes Act in the offer or sale of any security b

1 The SEC's motion for summary judgment against Defendant Riel is denied only in
as it was seeking judgment as to its control person liability claims.
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use of any means or instruments of transportation or communication in interstate commer
use of the mails, directly or indirectly: (a) to employ any device, scheme, or artifice to defra
(b) to obtain money or property by means of any untrue statement of a material fact or any

omission of a material fact necessary in ordenaie the statements made, in light of the

Ce or by

hud:;

circumstances under which they were made, not misleading; or (c) to engage in any act, gractice,

or course of business which operates or woplerate as a fraud or deceit upon the purchase
and the Court further
ORDERS that the Clerk of the Court shall enter judgment in the SEC's favor and cl
this case; and the Court further
ORDERS that the Clerk of the Court shall serve a copy of this Memorandum-Decisi
and Order on the parties in acdance with the Local Rules.
IT IS SO ORDERED.
Dated: September 27, 2017 ’% /’ ﬂ ;
Albany, New York
Mae A. D'Agost:l.n
U.S. Distriect Judge
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