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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ERIN S. CONNELL f/k/a ERIN WROBLEWSKI

Plaintiff,
V. 515-CV-1453
(FJS)

COMMISSIONER OF SOCIAL SECURITY ,

Defendant
APPEARANCES OF COUNSEL
ERIN S. CONNELL
Chittenango, New York 13037
Plaintiff pro se
SOCIAL SECURITY ADMINISTRATION KRISTINA D. COHN , ESQ.

OFFICE OF REGIONAL
GENERAL COUNSEL —REGION I
26 Federal Plaza Room 3904

New York, New York 10278
Attorneys for Defendant

SCULLIN, Senior Judge
MEMORANDUM -DECISION AND ORDER

[. INTRODUCTION
Plaintiff Erin S. Connell f/k/a Erin Wroblewskiypceeding pro sdgrought this action
pursuant to the Social Security Act, 42 U.S.C. 8§ 405(g) (“Act”), seeking judicialvefia final
decision of the Commissioner of Social Security (the “Commissioner”), migigr application

for benefits. See generallipkt. Nos. 1, 16. Pending before the Caurs the parties’ cross
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motions for judgment on the pleadings under Rule 12(c) of the Federal Rules of Gretiére.

SeeDkt. Nos. 16, 19.

IIl. PROCEDURAL HISTORY AND BACKGROUND

Plaintiff applied for benefits on January 30, 204feging disability as dflarch 15,
2011. SeeAdministrative Record (“AR”) af0. The Social Security Administration denied
Plaintiff's applications oMay 25 2012. See idat 77. Plaintiff filed a timely request for a
hearingon June 25, 2012See idat85. A videohearing was held oRebruary 20, 2014efore
Administrative Law Judge Joseph L. BrinkIgpLJ”). See idat13. AttorneyTimothy J.
McMahonrepresented Plaintiff at the hearingee id.

OnJuly 18, 2014, the ALJ issued a written decision in which he made the following
findings “[a]fter careful consideration of the entire record . . . .”

1) Plaintiff has not “engaged in substantial gainful activity siMarch15, 2011,
the alleged onselate.”

2) Plaintiff “hasthe following severe impairmentssteoporosis; fioromyalgia
variant/diffuse pain syndrome; thoracic strain; cervical radiculopathy;
degenerative disc disease; palpitations with historytaghycardia; major
depressive disorder; pesaumatic stress disorder (PTSD); borderline
personality disorder; and panic disorder with agoraphobia.”

3) Plaintiff “does not have an impairment or combination of impairments that
meets or medically equals theverity of one of the listed impairments in 20
CFR Part 404, Subpart P, Appendix 1.”

4) Plaintiff “has the residual functional capacityp@rform light work aslefined
in 20 CFR 404.1567(b) and 20 CFR 416.96 kgept that the claimant: can
frequently uselte bilateral upper extremities to handle, grasp, finger and feel;
can occasionally lift/reach overhead or push/pull with the bilateral upper
extremities; can occasionally climb ramps/stairs, balance, kneel, stawp, cr
and crouch; should never climb ladders, ropes, or scaffolds; should avoid
concentrated exposure to environmental irritants and humidity, wetness,
vibrations, extreme heat or cold temperatures, and workplace hazards; should
be limited to simple, routine, repetitive tasks; should have naqaiyontact
with public or coworkers and can occasionally engage in nonphysical contact
with these individuals; and should not engage in team work; can understand &
carry out very simple written/oral work related instructions; can exeliongxes
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judgmentin the work place; can complete a simple work schedule; and should
be limited to lowstress to[sic] work that by its nature does not require
production fic] high volume quotas and fast paced assembly line jobs.”

5) Plaintiff “is capable of performing pastlevant work as a (2) cleaner, D.O.T.
323.687-014, light, svp 2 (futime).”

6) Plaintiff “has not been under a disability, as defined in the Social Security Act,
from March 15 2011, through the date of this decision.”

SeeAR at15-24(citations omitted).

The ALJ’s decision became the Commissioner’s final decisiddataber 202015,
when the Appeals Council of the Social Security Administration denied Plangffuest for
review! See idat1-3. Plaintiff then commenced this action@ecember 182015.SeeDkt
No. 1. Inher complaintPlaintiff filed a letter explaining her condition and why she believes
is disabled Seed. On June 9, 2016, Plaintiff fileacewmedical records ana copy ofthe same
letter. See generallpkt. No. 16. Defendant filed a brief omAugust13, 2016 arguing that the
ALJ’s decisionwas supported by substantial evidence and should be affir®eeDkt. No. 19.

Plaintiff's letter, construed liberallyglisagrees with the ALJ’s decisidmatsheis able to
perform her past relevant worlseeDkt. No. 16at 10 (stating “I do not feel that | could in any
way shape or form function in a work environmentV)oreover, Plaintiff limits her discussion
to her mental issues including her anxiety, depression, borderline persdisalitier, and loss
of memory. In other word®laintiff argues thathere is not substantial evidence in the recor
supportthe ALJ'sresidual functional capacity determination anddasision that shean

perform workasa cleaner.

L In Plaintiff's request for reviepshe submitted additional records the Alatinot considezd

she

] to

SeeAR at 4 (noting submission of EX. “30F”
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[Il . DISCUSSION

Before addressintihhe merits of the ALJ’s decision, the Court must consider whether
can perform meaningful review of the record due ta#he evidence thalaintiff has
submitted In this regard, the Court musst determine whether the evidernekintiff
submitted to the Appeals Counalter the ALJ decision warrants remantecause it
contradicts thé\LJ's decisionandwhether the new evidenédaintiff submitted to the Court in
this proceedingvarrants emand to the ALJSee Perez v. Chate?7 F.3d 41, 46 (2d Cir. 1996)

After obtaining a negative decision from the AL&lamant “may request” that the
Appeals Council review an Alsldecision.See20 C.F.R. § 404.967. When a claimant reques
such review, the Appeals Council “may deny or dismiss the request for reviewnay grant
the request and either issue a decision or remand the aasadministrative law judge Id.
The Appeals Council will grant a claimamtequest for review rathéran deny or dismiss the
request if

(1) There appears to be an abuse of discretion by the [ALJ];

(2) There is an error of law;

(3) The action, findings, or conclusions of the [ALJ] are not supported by substantis

evidencejor]

(4) There is a broad policy or procedural issue that may affect the gendral pu

interesf.]

20 C.F.R. § 404.970(a).

Furthermore, the regulations specifically permit claimants to submit additionaheeid
to the Appeals Council that was not before the AekE20 C.F.R. 88 404.968, 404.970(h).a

claimant does so, the Appeals Council determines whether the evidence teethteperiod on

=
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or before the date of the [Als]) decision” andvhether it is “new and material.20 C.F.R.
8 404.970(b). Evidence is nefat is not “merely cumulative of what is already in the record
and is material if the new evidence is relevant, probatind provides a reasonable possibility

that the new evidence could change the Commissioner’s deciEi@uo v. Bowen842 F.2d

595, 597 (2d Cir. 1988) (quotation and otbigation omitted; see also Lisa v. Sec’y of Dep't of

Health & Human Servs940 F.2d 40, 43 (2d Cir. 1991) (quotation omitted).
The Appeals Council is required to consider “new and material” evidencegliates to

the period on or before the date of the [ALJ’s] hearing decigiad’must “then review the cas

if it finds that the [ALJ’s] action, findings, or conclusion is contrary to the efjthe evidence

currently of record.”Perez 77 F.3dat45 (quoting 8 404.970(b)) (other citation omitted).
“Therefore, even when the Appeals Council declines to review a decision ofih& Adaches
its decision only after examining the entire record, including the new evidencétsdlafter
the ALJ’s decian.” Id. In other words, “new evidence submitted to the Appeals Council
following the ALJ’s decision becomes part of the administrative record for judicial review v
the Appeals Council denies review of the Ad decision.ld. Accordingly, thecourt’s roleis to
review the entire administrative record, which inochsthe new evidenceo decide whether the
Commissioner’s decision is supported by substantial evid&eeeid, seealso Sears v. Colvjn
No. 8:12CV-570, 2013 WL 6506496, *5 (N.D.N.Y. Dec. 12, 20{&ating, “[i]f the Appeals
Council fails to casider new, material evidencthe proper course for the reviewing court is |
remand the case for reconsideratiofight of the new evidence’ (quotation omittedBushey
v. Colvin 552 F. App’x 97, 98 (2d Cir. 20143ummary orderjsupporting thé\ppeals
Council’s decision declining review because new evidence “did notla¢teveight of the

evidence so dramatically as to require the Appeals Council to take thg case
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The Supreme Couihas defined substantial evidence to mean “‘more than a mere
scintilla™ of evidence and “such relevant evidence as a reasonable mind might accept as
adequate to support a conclusionRichardson v. Peralegl02 U.S. 389, 401 (1971) (quotation
omitted). Accordingly, a reviewing court “may not substitute [its] own judgnher that of the
[Commissioner], even if [it] might justifiably have reached a differestilteupon a de novo
review.” Cohen v. Comm’r of Soc. Se@43 F. App’x 51, 52 (2d Cir. 2018ummary order)
(quotingValente v. Sec'’y of Health & Human Seyva3 F.2d 1037, 1041 (2d Cir. 1984)). In
other words, “[t]he substantial @&nce standard means once an Ahds facts, [a reviewing
court may] reject those facts ‘only if a reasonable factfinder wioaN@ to conclude otherwise
Brault v. Soc. Sec. AdmjrfComm’;, 683 F.3d 443, 448 (2d Cir. 2012) (quotation and other
citation omitted).

In this case,lte Appeals Council acknowledged titdtadreviewed the new evidence
but did not provide any reasons for its conclusion that, despite this new evidence, substantia
evidence supported the ALJ’s decisi@eeAR at 1, 4. The new evidencthat Plaintiff
submitted to the Appeals Council includeglatment notes from Dr. Maroldo on July 8, 2014,
and treatmenwith, among others, Dr. Reddy at St. Joseph’s Hospital on January 7, 2014,
February, 18, 2014, March 11, 2014, April 1, 2014, May 13, 2014 and July 1,S¥HAR at
695-736, EX. “30F.”

Plaintiff visited Dr. Maroldo’soffice on July 8, 2014, to follow-up on her treatment frgm
a year earlief. SeeAR at697. During thevisit, Dr. Maroldo noted that Plaintiff had extreme

anxiety prior to her appointment because the first time hlaeynet Plaintiffhadnottold him

2 Plaintiff treated with Dr. Maroldo on July 18, 2013, for a new patient evaluation of imegnit
impairment.SeeAR at 53538. In reaching his decision, the ALJ afforded Dr. Maroldo’s opir
from July 18, 2013great weight.”Seeid. at 21.

on
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thather brother and unclead sexually molested hethen she was six years ol8ee id Dr.
Maroldo’s notes indicate that Plaintiff was sobbing throughout most of the maetingad been
having significant problems with her moth8ee id at697-98. Furthermore, during the 2014
visit, Plaintiff stated that going to group therapy made her symptoms Vig@msed at 697.
Finally, Dr. Maroldo confirmed that Plaintif’'s memory loss was psycholdgncd neurological
See idat698.

Dr. Marddo’s treating notes regarding Plaintiff's July 8, 2014 visitgererally
consistentvith the ALJ’s decision One minor contradiction is that Plaintifportedgroup
therapy madéer symptoms worsehereasghe ALJ creditedPlaintiff's ability to attend group
therapy ashowingthat she wasable to leave her home abd in crowdsSee idat22.
However, the ALdiltimatelyconcludedin determining Plaintiff's RFCthat she should not
engage in teamwork and could only “occasionally” engage in nonphysical contact wit
coworkers or the publiGee idat17. Furthermore, Dr. Maroldo’s treating notes amffect
Plaintiff's subjective complaints thateredocumented elsewher€hus, the Court concludes
thatthis new evidence, by itself, does not justéynand SeeHutchinson v. ColvinNo. 6:14-
CV-787, 2016 WL 843376, *5 (N.D.N.Y. Mar. 1, 2016).

However, in addition to Dr. Maroldo’s July 8, 2014 treatment nd&&sntiff submitted
treatment notes from St. José&pHhospitalto the Appeals Councll.See idat 7(8-36. Plaintiff
complainedf being overwhelmedsee idat 7(. Plaintiff also complained thahe had
difficulty grocery shoppingSee idThese treatingecords discusBlaintiff's challenginghome

life and past abuses from family and former relationsi8ps.id at V6. The records also

3 Treatment datewere on January 7, 2014, February, 18, 2014, March 11, 2014, April 1, 2014,
May 13, 2014 and July 1, 2018eeAR at 703-36.
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indicate that Plaintiff hears voicdacluding during thentake which makat difficult for herto
have conversations with otherSee idat 735-06. Further, thereatment notestate Plaintiff was
consistently taking her medicatioBee idat 714, 718, 724.Plaintiff's insightwas marked
between poor and gopdnd her judgment was marked between fair and dgoeelidat 715,
723, 731.In multiple placesit is noted that Plaintifivasangry anébr intenseSee idat 713,
715, 716, 730. On April 1, 2014, Plaintiff was supposed to be discharged from care at St
Joseph’s Hospital; but, due to her struggles establishing relationships with pplader
functioning, and remaining symptoms, she was not dischaigee.idat 719. Theserecord
further indicate that she missed several appointments with providers for othealmeasons.
See idat 7D-21. Finally, these&cords demonstrathat Plaintiffssymptoms continued

throughout treatmenSee idat 732-33.

The treatment notdsom St. Joseph’Blospitalpaint a different picture than the one the¢

ALJ provides. In his decisionthe ALJnotedthat “[b]y January 2013, the [Plaiiff] reported
symptom control” and progres&ee idat 2. Thus, the ALJ statedif is unclear how the
[Plaintiff] could report such difficulty going out of her home, when she was able to go to
doctor’s appointments, was cooperative during most examinations, and even attended gr
therapy sessionsSee id To the contrary e St.Joseph’$Hospital records show that Plaintiff’
symptomsweregetting worse despite Plaintébnsistently taking medication.

Had the ALJ reviewed these recqgrttee Courfindsthathe might haveeachecdh
different conclusion. For example, the ALIg®r. losileveck’s medical opinion limited

weight because there were inconsistencies in the treatment notes and Dechssieveck last

4 Like the memory loss, “the reported delusions and incongruent thought process isdtkaly
explained by psychotic features of her major depregsiatherthan neurological issueSee

174
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saw the Plaintiff in August 2013.See idat 21. However, Dr. losileveck’s treatment notes ar
consistent with Plaintiff £ontinued treatmeratt St. Joseph’s HospitaFurthermore, the ALJ
discountedr. losilevecks letter stating Plaintiftould not work because it included no
objective findings to support his conclusory remafee idat 21-22. However, jushfter Dr.
losileveck issued that letter in December 2(Alaintiff began treatment at St. JosepHtspital,
complaining of nearly identical symptom$hus, because the ALJ based his decision in part
a lack of corroboration in Plaintiff's symptomoldhe Court finds thaa remand is appropriatg
to consider this additional evidence thppears t@onfirm Plaintiff's severe mental
impairmentsSeelesterhuis v. Colvin805 F.3d 83, 88 (2d Cir. 2015) (holding that the ALJ
should determine what weight to afford medical evidence on remand).

Furthermore, if the ALJ were to gitke St. Joseph’s Hospital treating nogesat
weight, itmay very well be dispositive based on the additional record evidence. Uncontro\
testimony from the Vocational Expert stated tife®laintiff wereoff-task 10% of the tim
during an eight-hour work day or if she could not perform $bress work, it would eliminate
her ability to perform her past relevant woBeeAR at68. Sincethe St. Joseph’s Hospital
records consistently label Plaintiff as erratic, labile, with poor insagid continuing symptoms
the ALJ might very well find that Plaintiff would be unable to perform low stnes¥ or tobe
on task. Thus, the Court finds that the Appeals Council erred when it determined that the

evidencehat Plaintiff submittedvas insufficient to trigger review of the Alsldecision.

® Furthermore, the new St. Joseph’s Hospital treatment notes indicabe.thasilevick co
signed Plaintiff’'s January 7, 2014 intake for®eeAR at 712.

\1%4

on

\174

erted

new

-9-



Moreover, the evidenddat Plaintiff submitted to the Court includes two letters from
Reddy claiming “100% disability. See Dkt. No. 16 at 2-3. Defendant argues that the Court
should disregard Dr. Reddy’s letters because they are “inconsistent” wwieBdy’s treatment
notes reporting “good attention/concentration, judgment, and insi§eeDkt. No. 19 at 27.
Defendant’s scartitations to tle record do not necessarily contradict Dr. Reddy’s conclusio
that Plaintiff is disabledrurthermore, as stated above, it is the ALJ’s not the Court’s functid
first determine what, if anyveight to give tdr. Reddy’sopinions. Seelesterhuis 805 F.3cat
88.

On the facts of this case, tA¢J’s ultimate conclusiomnd credibility assessment is
incomplete without review ofPlaintiff's continued history of treatment within the relevant ti
period. Thus, because the new evidence submitted to the Appeals Council and to the Co

contradicts the ALJ’s decision, remand is neces&egPerez 77 F.3dat 46, see also

6 Unlike the evidencthat Plaintiffsubmitted to the Appeals Council, the Court can consier
evidencehat Plaintiffsubmitted for the first tim&o the Court only if it passes muster under th
threeprong test announced Tnrado. SeeTirado, 842 F.2d at 59%&eealso Wilbon v. Colvin
No. 15CV-756+PG 2016 WL 5402702, *3 (W.D.N.Y. Sept. 28, 2016). At step one, the
plaintiff must show that the evidence 18rfew’ and not merely cumulative of what is already
the record” Id. (quotation omitted) At steptwo, the gaintiff must show that the evidence is
“material.” 1d. (citation omitted). To show “maeriality” the evidence must be relevaatthe
time period for which benefits were denied, probative, and provideastnable possibility thal
the new evidence would have influenced the Secretary to dédaietiff’'s] application
differently.” 1d. (citation omitted). Finallyat stepthree the plaintiff must show “good cause”
for failing to present the evidence earlier.(citation omitted).

In this case tiis immaterial that the evidence that Plaintiff submitted to the @zmst
generated after the ALJ decisibacausét “directly supports many of [Plaintiff's] earlier
contentions regarding [her] conditiorPbllard v. Halter 377 F.3d 183, 193 (2d Cir. 2004).
Furthermore, Dr. Reddy’s letter provides an assessment of Plaintiff' sioonghile under her
controlprior to the ALJ’s final decisionMoreover, Dr. Reddy'sassessmenstiggests that,
during the relevant time periofRlaintiff's] condition was far more serious than previously
thought[.] Id. Therefore, the Court finds that it may consider Dr. Reddy’s lette
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Lesterhuis 805 F.3cat 88; Sobolewski v. Apfed85 F. Supp. 300, 311 (E.D.N.Y. 1997); 42
U.S.C. § 405(Q).

On remand the ALJ should consider whettherevidence contained Exhibit 30F as
well as the letters from Dr. Reddy in which she stated that Plaintiff is 100% disalées his

judgment.

V. CONCLUSION

Having reviewed the entire record in this matter, the parties’ submissionseand t
applicable law, and for the above-stated reasons, the Court hereby

ORDERS that Plaintiff's motion for judgment on the pleadingseDkt. No 16, is
GRANTED; and the Courturther

ORDERS that Defendant’s motion for judgment on the pleadisgsDkt. No. 19, is
DENIED; and the Court further

ORDERS that the Commissioner’s decisionrREVERSED and this matter is
REMANDED to the ALJ for further proceedings consistent with this Memorandum-Decisi(

and Order pursuant to sentence four of the’;2atd the Court further

" A sentence four as opposedatsentence six remand is appropriate because the principal
in this case is the Appeals Council’s failure to meaningfully review evedsulemitted to it for
the first time.See Sears v. ColyiNo. 8:12€V-570, 2013 WL 6506496, *4 (N.D.N.Y. Dec. 17
2013) (holding that evidence submitted to Appeals Council is‘neivty acquired evidence’ ag
contemplated by sentence Sitherefore a sentence four remand is approprisée also Djuzo
v. Comm’r of Soc. SedNo. 5:13€V-272, 2014 WL 5823104, *5 & n.12 (N.D.N.Y. Nov. 7,

DN
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ORDERS that the Clerk of the Court shall enter judgment in favor of Plaintiff and clpse

this case.

IT 1S SO ORDERED.

Dated: January8g, 2017 .
Syracuse, Nework %&&_
Frederkk J.&cullin, Jr.

Senior United States District Judge
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