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DECISION and ORDER

Currently before the Court, in this Social Seguaittion filed by Mark S. Brown
(“Plaintiff”) against the Commissioner of Social Security (“Defendamt*the Commissioner”)
pursuant to 42 U.S.C. § 405(@rePlaintiff’'s motion for judgment on the pleads and
Defendant’anotionfor judgment on the pleading¢Dkt. No. 28, 32) Forthe reasons set forth
below, Plaintiff's motion for judgment on the pleadings is denied and Defendant’s motion for
judgment on the pleadings is grant@the Commissioner’s decision denying Plaintiff's

disability benefits is affirmed, and Plaintiff's Complaint is dismissed.
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RELEVANT BACKGROUND

A. Factual Background

Plainiff was born in 1964, making him 4&ars oldat the alleged onset date and 50
yeas old at the date of the finaj@ncy decision Plaintiff hasa ninth or tentlgrade education
(both of which constitute a limited education under the applicable regulationsastnequk as
a flagger, forklift operator, and machine operator for a wire manufactataintiff was insured
for disability benefits under Title Il until December 31, 20G&nerally, Plaintiff alleges
disability consistingdf lower back problems, neck problems, and depression.

B. Procedural History

Plaintiff applied for Title 1l Disability Iisurarce Benefits on July 8, 201(Plaintiff
allegeddisability beginning November 19, 200Plaintiff's application was initiy denied on
September 14, 2010, after whilh timely requested a hearing before an Administrative Law
Judye (“ALJ”). Plaintiff appeared atanitial hearing lefore ALJ Elizabeth W. Koennecke on
November 15, 2011, as well assubsequent hearings on January 26, 2012, and April 30, 2012.
On May B, 2012, the ALJ issued a written decision finding Plaintiff not disabled under the
Social Security Act. (T. 195-211.) On April 3, 2013, the Appeals Council remanded for further
consideration of the opinion evidence, Plaintiff's mental impairments, the reRidatonal
capacity, and whether there was any other work in the national economy thaf Reanatined
able to perform. (T.212-15.) Plaintiff amended his alleged onset date to June 14, 2010, and
appeared at hearings before the ALJ on September 25, 2013, and December 19, 2013. On March
27, 2014, the ALJ again issued an unfavorable written decision finding Plaintiff not disabled

under the Social Security Act. (T. 18-49.) On October 22, 2015, the Appeals Council denied
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Plaintiff's request foreview, making the ALJ’s decision the final deaisiof the Commissioner.
(T. 1-4)
C. The ALJ’s Decision
Generally, in her decision, the ALJ made the following six findofgact and

conclusions of law. (T. 13-21.) First, the ALJ found that Plaintiff has not engaged in sabstant
gairful activity since June 14, 201the amended alleged onset date. (T) Z&cond, the ALJ
found that Plaintiff'smild degenerative disc disease of the lumbar and cervicad,gpimod
disorder, and substancsedisorder aresevere impairment while his hypertension,
hyperlipidemia, chronic obstructive pulmonary disease, gastroesophageabisfiase,
overactive bladder, obesity, traumatic brain injury, headaches, and visual distadramod
severampairments. (T. 22-23.) Third, the ALJ found th&laintiff's severe impairmesatdo not
meet or medically equal one of thedidtimpairments in 20 C.F.R. § 404, Subpart P, App. 1 (the
“Listings”). (T. 26.) More specifical, the ALJ considered Listing 1.04 (spimapairments)
11.00 (neurological impairments), 14.09 (inflammatory arthritis), 12.02 (cognitpaiiments),
12.04 (mood disorders), 12.05 (intellectual disorders), 12.06 (anxiety-related dis@aiers),
12.09 (substance addiction disorderd). 26-29) Fourth, the ALJ found that Plaintiff has the
residual functional capacity (“RFC”) to perform

light work as defined in 20 C.F.R. 405%67(b), except that the

claimant could lift, carry, push, or pull up to 25 pounds occasionally

and 10 pounds frequently; could occasionally bend at the waist; and

could alternate between sitting and standing throughout the

workday, but was otherwise capable of standing or walking, in

combination, for 6 hours total in arh®ur workday, and sitting for

6 hours taal in an 8hour workday. Additionally, the claimant

retained the ability to understand and follow simple instructions and

directiors; perform simple tasks with supervision and

independently; maintain attention and concentration for simple
tasks; regularhattend to a routine and maintain a schedule; relate to
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and interact appropriately with others to the extent necessary to

carry out simple tasks; handle reasonable levels of simple, repetitive

work-related stress in that he can make occasional decisreat yi

related to the performance of simple tasks in a position with

consistent job dutiethat does not require the claimant to supervise

or manage the work of others; and required rare contact with the

general public
(T. 29.) Fifth, the ALJ found thd&laintiff is unable to perforrhis past work based on the
redrictions in the RFC. (T. 46.) Sixth, and finally, the ALJ determined that there aréhaibs
exist in significant numbers in the national economy that Plaintifpeaform, including
housekeeping cleaner, automaticaash attendant, and coin-machine collector. (T. 4Y-48

D. The Parties’ Briefings on Their CrossMotions
Generaly, Plaintiff asserts five arguments in support of his motion for judgment on the

pleadings. FirstPlaintiff arguesthat the ALJ relied on selective evidence showing lesser
impairment while ignoring other evidence that showed greater impairr(iekit. No. 28, at 19-
20 [Pl. Mem. of Law].) Secondplaintiff argues that the ALJ committ@rror in failing to find
that his traumatic brain injury and left knee impairment were severe imgrasm(Dkt. No. 28,
at 2022 [Pl. Mem. of Law].) Relatedly, Plaintiff also argues that the AL&di&ib include
limitations resulting from these impaents in the RFC. (Dkt. No. 28, at 22-23 [Pl. Mem. of
Law].) Third, Plaintiff argues that the ALJ arbitrarily substituted her own lay opifar those
of Plaintiff’'s medical practitioners. (Dkt. No. 28, at 23-31 [Pl. Mem. of Law].) il@nhg,
Plaintiff argues that the ALJ erred in the weighe afforded to the treating and examining
sources, including the opinions from Nurse Practitioner Behling, Dr. Martin, andngerF
(Dkt. No. 28, at 31-34RI. Mem. of Law].) Plaintiff alsargues that the ALJ erred in her

explanation for the weight afforded to the opinion of the examining State Agency

psychological consultant. (Dkt. No. 28, at 34 [Pl. Mem. of Law].) Fo@dintiff argues that
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the ALJ erred in applying the appropriate factors feeasing Plaintiff's credibility. (Dkt. No.
28, at 34-39 [Pl. Mem. of Law].) Fifth, and laBtaintiff argues that the ALJ failed to develop
the record by failing to reontact Plaintiff’s treating physicians. (Dkt. No. 28, at 39- [Pl. Mem.
of Law].)

Generally, Defendat asserts fivarguments in support of her motion for judgment on the
pleadings.First, in response to Plaintiff's second argumé&wefendant ayuesthat the ALJ
correctly determined that Plaintiff's traumatic brain injury and knee imyzait were not severe
impairmentsand asserting that, even though the ALJ found these impairmens&sera; she
still considered all medically determinable impairmentsananalysis of the RFC. (Dkt. No.
32, at 5-8 [Def. Mem. of Law].) Second,response to Plaintiff’s first and third arguments,
Defendant argues that the RFC determination was supported by substantradesvidzkt. No.
32, at 8-17 [Def. Mem. of Law].) More specifically, Defendant argues thatltigroperly
considered althe evidence in the record,@ppriately weighed the opiniavidence, and
formulated a decision based on tkeord as a whole.ld.) Third,in response to Plaintiff's
fourth argument, Defendant argues the ALJ’s credibility determinatiorswasortedy
substantial evidence, asserting that the ALJ properly relied on inconsistemBiaintiff's
reports throughout the record, his course of treatment and medication compliancegguife
unemployment benefits during the period Plaintiff alleged/ag disabled, as well as that the
ALJ properly rejected the testimony of Plaintiff's family due to inconsisésrand a lack of
corroboration with the record. (Dkt. No. 32, at 17-19 [Def. Mem. of Law].) Fourth, in response
to Plaintiff’s fifth argumentDefendant argues that the record was appropriately developed and
there was no legal requirement tecentact any medical source for clarification or further

information. (Dkt. No. 32, at 19-20 [Def. Mem. of LawFJjfth, and last, Defendant argues that
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the ALJ’s Step Five conclusion that there was a significant number of jobsfPtainld
perform was supported by substantial evidence. (Dkt. No. 32, at 20-21 [Def. Mem. of Law].)
. RELEVANT LEGAL STANDARD

A. Standard of Review

A court reviewinga denial of disability benefits may not determal@enovowhetheran
individual is disabled. 42 U.S.C. § 405(#yagner v. Sec’y of Health & Human Sen@9)6 F.2d
856, 860 (2d Cir. 1990). Rather, the Commissioner’s determination will be reversefitbaly i
correct legal standards were not applied, or it was not supported by substahtiate See
Johnson v. Bowe17 F.2d 983, 986 (2d Cir. 1987) (“Where there is a reasonable basis for
doubt whether the ALJ applied correct legal principles, application of the sudstaidence
standard to uphold a finding of no disability creates an unacceptable risk thatanthall be
deprived of the right to have her disability determination made according to thetdegal
principles.”);accordGrey v. Heckler721 F.2d 41, 46 (2d Cir. 1983tarcus v. Califanp615
F.2d 23, 27 (2d Cir. 1979).

“Substantial evidence” is evidence that amounts to “more than a mere scintilla,” and has
been defined as “such relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.Richardson v. Peralegl02 U.S. 389, 401, 91 S. Ct. 1420, 1427 (1971).
Where evidence is deemed susceptible to more than one rational interpretation, the
Commissioner’s conclusion must be upheRutherfod v. Schweiker685 F.2d 60, 62 (2d Cir.
1982).

“To determine on appeal whether the ALJ’s findings are supported by substantial
evidence, a reviewing court considers the whole record, examining evidemckdth sides,

because an analysis of the subg#dity of the evidence must also include that which detracts
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from its weight.” Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988). If supported by
substantial evidence, the Commissioner’s finding must be sustained “even wistemsgal
evidence magupport the plaintiff's position and despite that the court’s independent analysis of
the evidence may differ from the [Commissioner'sRbsado v. Sullivar805 F. Supp. 147, 153
(S.D.N.Y. 1992). In other words, this Court must afford the Commissiotketesmination
considerable deference, and may not substitute “its own judgment for that of the
[Commissioner], even if it might justifiably have reached a differentlt@ipon ale novo
review.” Valente v. Sec’y of Health & Human Seyv&3 F.2d 1037, 1041 (2d Cir. 1984).

B. Standard to Determine Disability

The Commissioner has established a five-step evaluation process to deterntinee ame
individual is disabled as defined by the Social Security Act. 20 C.F.R. 88 404.1520, 416.920.
The Supreme Court has recognized the validity of this sequential evaluation piBoess v.
Yuckert 482 U.S. 137, 140-42, 107 S. Ct. 2287 (1987). Thedigp-process is as follows:

First, the [Commissioner] considers whether the claimant is
currently engaged in substantial gainful activity. If he is not, the
[Commissioner] next considers whether the claimant has a “severe
impairment” which significantly limits his physical or mental ability

to do basic work activities. If the amant suffers such an
impairment, the third inquiry is whether, based solely on medical
evidence, the claimant has an impairment which is listed in
Appendix 1 of the regulations. If the claimant has such an
impairment, the [Commissioner] will considenmhdisabled without
considering vocational factors such as age, education, and work
experience; the [Commissioner] presumes that a claimant who is
afflicted with a “listed” impairment is unable to perform substantial
gainful activity. Assuming the claimamtloes not have a listed
impairment, the fourth inquiry is whether, despite the claimant’s
severe impairment, he has the residual functional capacity to
perform his past work. Finally, if the claimant is unable to perform
his past work, the [Commissionehlen determines whether there is
other work which the claimant could perform. Under the cases
previously discussed, the claimant bears the burden of the proof as
to the first four steps, while the [Commissioner] must prove the final
one.



Berry v. Schweikel675 F.2d 464, 467 (2d Cir. 1982axcord, Mcintyre v. Colvin/58 F.3d 146,
150 (2d Cir. 2014). “If at any step a finding of disability or misability can be made, the SSA
will not review the claim further.”Barnhart v. Thompsors40 U.S. 20, 24 (2003).

[I. ANALYSIS

A. Whether the ALJ Improperly Ignored Evi dence in the Record When Making
Her Findings

After carefully considering the matter, the Court answers this question ingagveefor
the reasons stated in Defendant’'s memarandf law. (Dkt. No. 32 at8-10[Def.’s Mem. of
Law].) To those reasons, the Court adds the following analysis.

This Court has recognized that “the ALJ must consider all evidence in the racdrd”
“cannot ignore evidence supporting Plaintiff's claim while at the sanmeditnepting evidence
that supports his decisionRyan v. Astrug650 F.Supp.2d 207, 216 (N.D.N.Y. 2009) (citing
Sutherland v. Barnhar822 F.Supp.2d 282, 289 (E.D.N.Y. 2004)mstead exrel. Villanueva
v. Astrug No. 1:04€V-0503, 2008 WL 4517813, at *18 (N.D.N.Y. Sept. 30, 2008)pwever,
“an ALJ is not required to discuss in depth every piece of evidence contained indit s®
long as the evidence océcordpermits the Court to glean the rationale of an ALJ’s decision.”
Coleman v. Comm’r of Soc. Sedo. 5:14€V-1139, 2015 WL 9685548, at *5 (N.D.N.Y. Dec.
11, 2015) (Report andédeomnendation), adopted by 2016 WL 109994 [0.N.Y. Jan. 8, 2016)
(quotingLaRock ex. rel. M.K. v. Astrublo. 10€V-1019, 2011 WL 1882292, at *7 (N.D.N.Y.
Apr. 29, 2011)).

In arguingthat the ALJ improperly ignored evidence, Plaintiff points to a few instances
from the record that were contrary to the ALJ’s findings, such as evidence pdiyporte

establishinghat Dr. Finger’s release to full duty work was in the context of his work aggefla



(in which job Plaintiff reported lifting @ pounds), that the ALJ ignored evidence that Plaintiff’s
work as a flagger was performed with “marked accommodations,” that chiio@adtphysical
therapy treatments had been unsuccessful and examinations showed progressiatifits Pla
impairments #er Dr. Finger opined he had reached maximum medical improvement, that
Plaintiff's medications did not allow him to perform more than minimal activities such #s sho
walks and minimal paitime work, andhatsome examinations showed abnormal physical
findings. (Dkt. No. 28, at 19-20 [Pl. Mem. of Law].)

Plaintiff's argument that the ALJ improperly ignored evidence favorabléitotif
when formulating the RFC assessment is not avaiting number of reasong-irst, the
majority of Plaintiff's isses with the ALJ’s discussion of the evidence relate to the alleged
failure to consider that Plaintiff's work as a flagger had been (accordingitdi#?) significantly
accommodated. Yet, Plaintiff reported leaving this job not because his impaimre@Ented
him from continuing to do it, but rather that he was laid off when the company did not have
enough work for him to do. (T. 35, 438.) Nor is there any evidence other than Plaintiff's
testimony that showed this work was accommodated to such acsighdegre¢hat it would
undermine the ALJ’s findings. Additionally, although the ALJ did rely in part on opinions from
treating physician Dr. Finger from as far back as 2005, Plaintaifeging he became disabled as
of June 14, 2010. (T. 19, 168.) héther Plaintiff's work as a flagger prior to that date was
accommodated to any degree is of little importance to the issue of whethes Hisaided
betweernthe alleged onset date of June 14, 2010, and the date last insured of December 31, 2013.
Additionally, Plaintiff's inability to perform work as a flagger specificallywa not necessitate

a finding of disability so long as the ALJ could show there were other jobgifPl@mained



able to perform, something which the ALJ did in her Step Five finding. (T. 464&.als@0
C.F.R. § 404.1520(a)(4)(v).

Second, the ALJ’s written decision indicates that she did not engage in an improperly
selective review of the evidenc&he ALJ’s 32page decision contains detailed recitations and
discussions of the evidentieat indicate she assessed the whole record, whether or not she
specifically highlighted the portions of the evidence that were more favocalé findings.

(T. 18-49.) As noted above, the ALJ is not required to discusy piece of evidence before
her. Coleman 2015 WL 9685548, at *See also Barringer v. Comm’'858 F.Supp.2d 67, 78-
79 (N.D.N.Y. 2005) (noting that an ALJ’s failure to cite specific evidetw®Es not mean it was
not considered). The ALJ’s discussion makes it apparent that, although she focused her
discussion more heavily on the evidence that supported her findings, she did consider all the
evidence before her and reconciled inconsistencies between different treatmewheotes
making her findings.SeeBliss v. Colvin No. 3:13€V-1086, 2015 WL 457643, at *7 (N.D.N.Y.
Feb. 3, 2015) (“It is the ALJ’s sole responsibility to weigh all medical evidandeesolve
material conflicts where suffient evidence provides for such.Vyhite v. ColvinNo. 6:13C€V-
0084, 2014 WL 1311993, at *7 (N.D.N.Y. Mar. 31, 2014) (“[l]t is the ALJ’s job to properly
evaluate the evidence and reconcile any apparent inconsistendiecgusehis Court is able
to glean the ALJ’s rationale and the basis for her findings from the decision, thedAhdtdi
commit reversible error in failing to explicitly discuss the evidence Plaintiftpomin his brief.

Forall these reasonshie ALJ did not improperly ignore evidence favorable to Plaintiff,

and remand is not required on this basis.
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B. Whether the ALJ E rred at Step Twoin Failing to Find Plaintiff’'s Traumatic
Brain Injury and Knee | mpairment to Be Severe inpairments

After carefully considering the matter, the Court answers this questionmedladive for
the reasons stated in Defendant’'s memorandum of law. (Dkt. Nat®33 [Def.’s Mem. of
Law].) To those reasons, the Court adds the following analysis.

At Step Two of the sequential evaluation process, the ALJ must determinenthethe
claimant has a severe impairment that significantly limits his physical or mental abilitles
basic work activities. 20 C.F.R. § 404.1520(c). Basic work activities include walkindirga
sitting, lifting, carrying, pushing, pulling, reaching, handling, seeing, heapegksg,
understanding, remembering and carrying out simple instructions, using judgnuent, a
responding appropriately to supervision, co-workers and usual work situafiayler v. Astrue
32 F.Supp.3d 253, 265 (N.D.N.Y. 2012) (citiGipbs v. AstrueNo. 07CV-10563, 2008 WL
2627714, at *16 (S.D.N.Y. July 2, 2008); 20 C.F.R. § 404.1521(k5{)L)-“Although the
Second Circuit heheld that this step is limited to ‘screening @@tminimisclaims’ [], the ‘mere
presence of a disease or impairment, or establishing that a person has bexsediagtreated
for a disease or impairment’ is not, by itself, sufficient to render a conditv@nes&Taylor, 32
F.Supp.3d at 265 (quotirigixon v.Shalalg 54 F.3d 1019, 1030 (2d Cir. 1998plvin v.
Shalalg 895 F.Supp. 50, 53 (S.D.N.Y. 19950wverall, the claimant retains the burden of
presenting evidence to establish severitgylor, 32 F.Supp.3d at 28iting Miller v. Comm’r
of Soc. SecNo. 7:05€V-1371, 2008 WL 2783418, at *6-7 (N.D.N.Y. July 16, 2008)).

This Courthas also indicatetthat the failure to find a specific impairment severe at Step
Two is harmless where the ALJ concludes there is at least one other severe imp#igAdt

continues with the sequential evaluation, and the ALJ provides explanation showing he
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adequately considered the evidence related to the impairment that isalitifoahd nonsevere.
Fuimo v. Colvin 948 F.Supp.2d 260, 269-70 (N.D.N.Y. 2013) (citintingham v. AstrugNo.
09-CV-0236, 2010 WL 3909630 (N.D.N.Y. Aug. 24, 2010) (Report and Recommendation),
adopted by 2010 WL 3893906 (N.D.N.Y. Sept. 30, 20KB¢ also ReiceSolon v. Astrug523
F.App’x 796, 798 (2d Cir. 2013) (finding that any enrofailing to find plaintiff's anxiety and
panic disorder severe at Step Two would be harmless because the ALJ found otker sever
impairments present, continued through the sequential evaluation process, andBpecific
considered plaintiff's anxiety and panic attacks at those subsequent steps).

Plaintiff's arguments regarding his knee impairment are unavailing. eCloedrdoes not
contain evidence that Plaintiff sought treatment for this impairment on any segubdr basis,
nor do the treatment tes show a concrete diagnosis of a specific knee impairment or any
evidence of functional limitations resulting from any such impairment. -Aay>of the knee
taken on October 9, 2013, showed unremarkable osseous structure with no focal lesions or acute
fracture, weHpreserved joint spaces with no effusion, and normal soft tissues. (T. 1048.) The
ALJ’s finding that Plaintiff's reported knee symptoms did not constitute a migdica
determinable impairment, let alone a severe impairment causing funditoitetions that would
need to be accounted for in the RFC, is supported by substantial evidence.

Plaintiff's traumatic brain injury pres¢és a more complex situation, because he did seek
treatment for that impairment in 2012 and 2013. The record, however, contains conflicting
evidence as to the severity of the functional limitations that this impairmposed. Plaintiff
reported experiencing significant deficits in memory and concentratiamessilt of his
traumatic brain injury. (T104-05, 123, 1756, 759,1095-96, 1101, 1109 However, treatment

providers (including Nurse Practitioner Behling) generally notedbfagood attention and
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concentration on examinations. (T. 760, 809, 1000, 998, 1002, 1004, 1006, 1055-56, 1058,
1060, 1064, 1066, 1068, 1072, 1074, 1076, 1078, 1081, 1083, 1085, 1087, 1089, 1170, 1176,
1178.) On other occasions, his memory was noted to be intact or otherwise not significantly
impaired (T. 760, 785, 790, 1101, 1110-11, 1121, 1170 Jact, the notes from Plaintié
regular mental health treatment as a whole indicatedtlihbugh Plaintiff continued to
experience symptoms such as frustration, depressed mood, and abnormal affegtbtesess
(particularly his anger) had visibly improved with medication l@dvas fairly stable(T. 785,
805-06, 809, 998, 1000, 1002, 1004, 1006, 1055-56, 1058, 1060, 1062, 1066, 1068, 1070, 1072,
1074, 1076, 1078, 1081, 1083, 1087, 1089, 1176, 1178.)

In addition, the results of examinations focusing more closely on Plant#timatic
brain injury provide a mixed picture of Plaintiff’'s cognitisad mentafunctioning. A
concussion management psychological evaluation with Dr. Spinks on August 29, 2012, did
reveal symptomscludingslow processing speed, variable attentsmme impairment in his
comprehension of questions, and memory deficits; however, while Dr. Spinks did inditate tha
the results of her evaluation were consistent with a traumatic brain injury of umlsswerity,
shenoted that “depression can also casmeecral symptoms that overlap with TBI symptoms”
and emphasized the importance of managing Plaintiff's depression. (T. 1096-97.ptéml&xs
24, 2012, Dr. Spinks noted that, although Plaintiff displayed a depressed mood and generally flat
affect on exanmation, he “demonstrate[d] some logical thinking and good problem-solving
abilities” during the session; she recommended a neuropsychological assemstha
consultation with a vocational rehabilitation counselor. (T. 1093-94.) On September 25, 2012,
Occupational Therapist Harris observed that, although Plaintiff reporfedred memory and

attention, he was able to remember two of three words after a deléyeathird word when
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givena prompt. (T.1101.) On November 6, 2012, Dr. Ward observed a slightly depressed
mood and a flat affect as well as that Plaintiff had scored 21/30 on the Mini Mtaited S
Examination with difficulties in language with repetition of sentences andchabstr and

deficits in delayed recall and attention. (T. 1106-07.)

At a neuropsychological consultation on February 6, 2013, Dr. Bauer observed that
Plaintiff was appropriate during the whole exam despite reporting edati@yithough he did
become too agitated to continue with the testing atierpleting45 minutes. (T 1110-11.) Dr.
Bauer noted that Plaintiff scored 30/30 on the Mini Mental Status Examination arfkethat t
results of the testing that was completed showed mildly impaired procegsay snildly
impaired memory for complex visual information, and moderately impaired pfaraiing and
organization abilities; Dr. Bauer noted that Plaintiff did not complete the portidhs tdst
assessing memoryld() On March 11, 2013, Occupational Therapist Walter observed that
Plaintiff had slow processing spe¢dough he was able to recall two of three words after a delay
and the emaining word when givea prompt. (T. 1121.) At a neurological consultation on
December 2, 2013, Dr. Shukri observed that Plaintiff was attentive and able to provitle a we
organized medical history, had an intact fund of knowledge and no difficulty with complex
instructions, and displayed intact recent and remote memory. (T. 1170.)

Although the evidence from when Plaintiff sought treatment in 2012 and 2013 showed
that Plaintiff experienced some symptoms as a result of his traumatic brain asgeytions that
these symptoms would preclude work are undermined by the fact that Plana#tisnjury
occurred in 1997, after which time he continued to work making well above stiddsgamful
activity levels for most yearbetween 1997 and 2009. (T. 412-1Blpintiff's ability to work for

more than 10 years after his traumatic brain injury supports to some extemtlteeeance on
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notations thathere was guestion as to wdther Plaintiff's cognitive symptoms were related to
his traumatic brain injury odepression. (T. 24, 1096-97.)

The evidence related to Plaintiff's remote traumatic brain infregounted in detail
above)sugged that this impairment may hawausé some degree dimitations on Plaintiff's
work-related functioning. Howeveeyen if those limitations were more than mininaady
failure by the ALJ to classify this impairmes a severe impairment at Step Tiswbarmless
error in he context of this case. The ALJ properly considered all the evidence and fedmula
the RFC based on her assessment of that evidence and her resolution of the incessistenci
between various treatment ngteluding the evidence of Plaintiff's traumatic brain injury.
Bliss, 2015 WL 457643, at *AlVhite 2014 WL 1311993, at *7Most importantly, Plaintiff has
not shown that the ALJ’s resolution of the conflicting evidence related to thisrmediwas
unreasonable, or that the mental limitations included in the RFC were not stitiocaeccount
for the functional impact of Plaintiff's traumatic brain injuag shown by the treatment evidence
as a whole Consequently, because the ALJ considered the evidence related to Plaintiff's
traumatic brain injury and accounted the range of mental and cognitive impairment
reasonably supported by the evidence in the reemgerror to classify Plaintiff’'s traumatic
brain injury as severe at Step Twas harmless and does not merit remand.

C. Whether the RFC Assessment and th&Veight Afforded to the Opinion
Evidence Were Supported by Substantial zidence

After carefully considering the matter, the Court amrsvileis question in the affirmative
for the reasons stated in Defendant’'s memorandum of law. (Dkt. Nat 827 [Def.’s Mem.

of Law].) To those reasons, the Court adds the following analysis.
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The Second Circuit has long recognized the ‘treating physician rule’ set out ik 2R C
8 404.1527(c). “[T]he opinion of a claimant’s treating physician as to the nature amidysefve
the impairment is given ‘controlling weight’ so long as it is ‘walpported by medically
acceptable clinical and laboratory diagnostic techniques and is not inconsighethievother
substantial evidence in the case record@teek v.Colvin, 802 F.3d 370, 375 (2d Cir. 2015)
(quotingBurgess v. Astryé37 F.3d 117, 128 (2d Cir. 2008)). However, there are situations
where the treating physician’s opinion is not entitled to controlling weight, ichwdase the
ALJ must “explicitly con&er, inter alia: (1) the frequency, length, nature, and extent of
treatment; (2) the amount of medical evidence supporting the opinion; (3) the cuyscdtehe
opinion with the remaining medical evidence; and (4) whether the physicianasialisp.”
Greek 802 F.3d at 375 (quotirfgelian v. Astrue708 F.3d 409, 418 (2d Cir. 2013})\fter
considering these factors, “the ALJ must ‘comprehensively set forth @aspns for the weight
assigned to a treating physician’s opinionGreek 802 F.3d at 375 (quotirgurgess 537 F.3d
at129). “The failure to provide ‘good reasons for not crediting the opinion of a claimant’s
treating physician is a ground for remandGreek 802 F.3d at 375 (quotirfgurgess537 F.3d
at 129-30. The factors for condering opinions from notreating medical sources are the same
asthose for assessing treating sources, with the consideration of whether tleees@mmed
the claimant or not replacing the consideration of the treatment relationshigbehgesource
and the claimantSee20 C.F.R. 8§ 404.1527(c)(1%). Additionally, when weighing opinions

from sources who are not considered “medically acceptable sottressr the regulations, the

! Medically acceptable sources are noted to include the following: licensettighyg;
licensed or certified psychologists; licensed optometrists; licensed podiatrégualified
speecHanguage pathologists. SSR 06-03p, 2006 WL 2329939 (Aug. 9, 2006).
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ALJ must onsider the same factors as used for evaluating opiniomsriredically acceptable
sources.Saxon v. Astrue/81 F.Supp.2d 92, 104 (2011) (citi@gnales v. Comm’r of Soc. Sec.
698 F.Supp.2d 335, 344 (E.D.N.Y. 2010)); SSR 06-03p, 2006 WL 2329939 (Aug. 9, 2006).
The ALJ justified her rejection of much of the opinion evidence based on finding that
they were inconsistent with the severity of Plaintiff's impairments shown in tieneat notes.
(T. 37-46.) This Court would like to point out thalthough Plaintiff argues that the ALJ
ignored evidence and failed to appropriately assess the evidence, thahes cage here and
results from Plaintiff's own misinterpretation of the medical evidence. Riegartaintiff’s
assertions that the ALJ ignored evidence, such claims hraaely been addressabovein Part
lIl.LA of this Decision and Order. Regarding Plaintiff's assertions that theallkd to properly
assess the progression of Plaintiff's impairments over time when deterntiatrihe various
opinions were inconsistent withe evidence, Plaintiff is mistaken. For example, Plaintiff
indicates that Dr. Finger had “strongly urged [Plaintiff] to look for a job oklesgertion” based
on findings from an exam on February 26, 2009; however, review of this particulareneat
note does not indicate that Dr. Finger made any such statement. (T. 741; Dkt. No. 28, at 25 [PI.
Mem. ofLaw].) Plaintiff also asserthat an MRI of Plaintiff's cervical spine “revealed marked
degenerative changes” that were consistent with Dr. Fingestgmosis that Plaintiff's disability
was “moderate partial and [] likely to become permanent and progresdiid.”NO. 28, at 26
[Pl. Mem. of Law].) However, review dhe MRI study Plaintiff citeshows that this MRI
actuallyshowed no more than mitd-moderate narrowingf the spinal canal and canal stenosis.
(T. 814.) Plaintiff's misinterpretation of the medical evidence weakens his argumentahat th
ALJ erred in findinghatmuch of the opinion evidence inconsistent with the evidence in the

record.
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Given the significant volume of opinion evidence in this case and the fact that Plaintif
has both physical and mental impairments, matters related to the distinct assestiment of
physical and mental RFC findings will be discussed separately below.

1. Physical RFC and Opinions

The ALJ afforded some weight to the opinion of the New York State Worker’'s
Compensation Board that Plaintiff was 50 percent disabled related to injuriedutpf005,
some weight to the “eadgtated” opinions from treating physician Dr. Finger and Nurse
Practitioner Jacobson, little weight to the “later” opinions from Dr. Fireyed,little weight to
the opinions from treating physician Dr. Martin. (T. 37-39.) These opinions will be skstirs
turn below. The ALJ also afforded little weight to assessments from various soulatesl e
Plaintiff's traumatic brain injury; however, these will be discussed in cdionea relation to
Plaintiff's mental RFQjiven that the majority of Plaintiff's complaints regarding that
impairment involved mental and cognitive limitations. (T-440)

a. Worker's Compensation Rating

Plaintiff argues that the ALJ erred in affording weight to a New York State Worker’s
Compensation Board decision that found Plaintiff had a permanent partial digaltiiigyof 50
percent, asserting that this rating was only in relation to injuries sdiffedly 2005 and there
was no indicatioras tohow such rating was determined. (Dkt. No. 28, at 20 [Pl. Mem. of Law].)
However, the ALJ’s explanations show that she did not rely heavily on this opinion. (T. 37.)
The ALJ afforded this rating only “some weight,” noting that such a determmats not
binding due the fadhatit used different standards for determining disability than the Social
Security Administration applies arldat the issue of disability is oneserved to the

Commissioner. I.) The ALJ noted, howeveahat a 50 percent paal disability rating was
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“not inconsistent with the finding that the claimant is unable to perform veryhleeavy, and
medium work activity, but retains the physical capacity to perform a rarigghoivork.” (Id.)
Whether or not this specific raty accounted for all of Plaintiff's impairments is inconsequential
because the ALJ formulated her findings based on all of the evidence (not justrilua)ognd
her own explanation indicates that she did not heavily rely on this Worker's Compensation
disability percentage, but instead found that it was not inconsistent with her fibdisgs on the
other evidence. Consequently, the ALJ’s partial reliance on this opinion was nonerdwes
not undermine the validity of the RFC assessment.
b. Dr. Finger and Nurse Practitioner Jacobson

The ALJ afforded “some weight” to the earlier opinions from Dr. Finger andeNurs
Practitioner Jacobson that ranged from 2005 to 2010. (T. 37FB& )ALJ noted that these
opinions showed somewhat greater limitations than she adopted, which explains wityrsite
afford them greater weight. (T. 38.) The ALJ found that Dr. Finger’s treatmess fnon that
time period did not show greater physical limitationsl.) (Dr. Finger provided a number of
functional opinions prior to the amended alleged onset date of July 14, 2010. On September 29,
2005, Dr. Finger released Plaintiff to work with standing for no longer than two Haoame a
time, the need to frequently reposition, lifting 20 pounds, and pushing andyfadlpounds.
(T. 706.) She reiterated a need to change positions at will with no prolonged sittiagdomcst
and no lifting greater than 20 pounds in October and December 2010; in December 2010, Dr.
Finger also indicated that he was able to stand for four hours at one time now &attieroth
hours. (T. 708, 710.) On January 24, 2006, Dr. Finger released him to work in a “fully duty
capacity” due to his ability to perform his activities of daily living with the agsistaf his pain

medicaions. (T. 712 Dr. Finger réerated limitations including the need to change positions at
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will with no prolonged sitting or standing and the ability to lift approximately 20 pounds i
October and December 2007. (T. 727-28.) On April 28, 2008, Dr. Finger opinetffPla
needed to change positions at will with no prolonged sitting or standing, liftingeategthan
25 pounds, and infrequent bending or squatting. (T. 732.) On June 30, 2008, Dr. Finger advised
him against repetitive bending or lifting, liftingp more than 25 pounds, andested the need
to change positions at will. (T. 734.) On October 30, 2008, Dr. Finger noted the need to change
positions at will and restricted him to lifting no greater tB&rpoundwwith infrequent bending
at the waist.(T. 739.) On December 12, 2008, Dr. Finger opined he should avoid prolonged
sitting or standing and lifting greater than 25 pounds. (T. 740.) On February 29, 2009, Dr.
Finger opined limited bending at the waist, lifting no more than 25 pounds, no prolonged
positions, and the need to change positions at will. (T. 741.) On July 12, 2010, which appears to
be the last instance of treatment with her offige,Finger noted that Plaintiff had a “moderate
partial disability from a back standpoint.” (T. 7p7.

Regarding the later opinions from Dr. Finger, the ALJ afforded theseniilght
because she found them to be inconsistent with the objective medical evidence, ifgtuding
Finger'sown examinations and the objective imaging reports. (T. 38-39.) These opinions
included a statement on May 22, 200t Plaintiff could not perform any lifting in addition to
similar limitations Dr. Finger had previously assessed, a statement on June ThZ0R®intiff
would be precluded from employment at that time due to a combination of his back inmpairme
and his “current mental state” (he had been admitted to the hospital for homicidaicaahal s
ideation the week previously), and a November 23, 2010, note in which Dr. Finger checked a

box indicating Plaintiff was “disabled from ‘substantial gainful activitgough she indicated
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that she would not complete a functional capacity questionnaire because giaives her
policy. (T. 744, 754, 816.)

The ALJ provided good reasons supported by substantialneéder the weight she
afforded to the various opinions from Dr. Fing&ee Reddick v. Comm’r of Soc. SBo. 5:15-
CV-0004, 2014 WL 1096178, at *4-5 (N.D.N.Y. Mar. 19, 2014) (finding that the ALJ did not err
in giving less than controlling weight to the physician’s opinions because thieyngensistent
with the substantial evidence of record@he ALJ corredy indicated tlat Dr. Finger’s
statements that Plaintiff was “disabled” or unable to perform substantial lgaetifuty, without
more, were opinions on issues that were reserved to the Commissioner that werdatbtaent
special deference(T. 39.)See20 C.F.R. § 404.1527(dfuimo v. Colvin 948 F.Supp.2d 260,

267 (N.D.N.Y. 2013) (“It was proper to give little weight to [an opinion that plaintiff was
“severely disabled and not competitively employable”], which concerned isssrgae to the
Commissioner.”).The ALJ’s rejection oDr. Finger’s ondime indication that Plaintiff was
unable to lift any weight is also supported by the evidence in the record as a #hlteigh
Plaintiff continued to experience symptomsluding tendernesand decreased range obtion
related to his back and neck impairments on occafiermedical evidence does not substantiate
an inability to lift or to perform the reduced range of light work in the RFC. Aftengrids
treatment with Dr. Finger in July 2010, there is little notable physical treatmiéminest

physical exams in 2011 through early 2013 showing very little objective phfjaitialgs
supporting Plaintiff's allegations of limitations. (T. 788, 790, 792, 795, 797, 801, 803, 1033,
1035, 1037, 1039, 1041, 1044.) Although Plaintiff argues that the MRI studies of the lumbar and
cervical spine revealed dramatic changes showing progressive worseningeddnerative

disc disease, the evidence reveals otherwise. An MRI of the cervical spm#érch 2013
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indicated that there had been “no significant interval change” and revealed onlyndiltys,
findings which were hardly different from the cervical spine MRI taken icMa011. (T. 814,
1027.) Lumbar MRIs from later-2005 showed mild degenerative changes. (T. 688-87.)
subsequent lumbar spine MRI from September 2012 showed degenerative changes and disc
bulging that was described as mild. (T. 1008.) Consequently, the ALJ’s partiateadia Dr.
Finger'searlieropinions that showed a fairly consistent range of functioning from 2005 through
2010 are supported by the evidence showing that Plaintiff's spinal conditions did not
significantly change or worsen throughout the period at issue.

The ALJ was also correct that Dr. Finger’'s own treatment notesgrr to the
amended alleged onset date were indicative that Plaintiff did not have greatéiolimmitaan
those included in the ALJ’s RFC assessment. Dr. Finger did note symptoms varidusgingnc
tenderness to palpation, limited range of motion, and somewhat stiff gait or pos#ightdeg
raising at times, but also generally noted normal motor tones, strengtikesgfand sensation.
(T. 704, 708, 710, 712, 714, 716, 718, 727-28, 730, 732, 734, 736, 739-42, 744, 747, 749, 751,
753, 756-57) Although these treatment notes do show a “waxing and waning” pattern in which
Plaintiff's symptoms fluctuated in severity at times, as a whole they fail to show lim#atio
greater than thosacluded in either the ALJ’s RFC or Dr. Finger’'s multiple opinions suggesting
a capacity to perform light work with the need to change positions and limit his bexdinmey
waist.

The record does contain neurological examinations from 2012 and 2018&m wh
Plaintiff is sporadically noted to have a degre@®efreased sensation in his lower extremities,
some balance and gait abnormalities, and use of a cane on one occasion. (T.595, 1101, 1113,

1122, 1139, 1171.) An MRI of his brain from October 2013 indicated findings suggefsive
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demyelinating disease such as multiple sclerosis, raising the question oémtheie more
recentlydeveloped neurological symptoms were related to his spinal impairments orendiffe
disorder. (T. 1157.) In any evemten if they were caused by Plaintiff's spinal impairments,
there is substantial evidence to support the ALJ’s RFC assessment thit Btailat perform a
reduced range of light womkith the ability to alternate between sitting and standing throughout
the workday and occasional bending at the waist, a finding which is generally eainssh Dr.
Finger'searlieropinions with alterations based on the ALJ’s consideration of the evidence as a
whole. (T.29.) The weight the ALJ afforded to Dr. Finger’s various opinions is sughbyrte
substantial evidence.
c. Dr. Martin

The ALJ afforded little weight to Dr. Martin’s opinion, indicating that it was “not
supported by the record.” (T. 38.) As the ALJ noted, Dr. Martin opined that Plaintiff could
never Ift any weight, could sit more than two hours at one time and less than one hotir total,
could stand 10 minutes at one time, could stand or walk less than two hours total, would need to
shift positions at will, take breaks every 30 minutes to waltretch and use a cane to stand and
walk, andcould never climb, balance, kneel, crouch, crawl or stoop, occasionally bend and twist
andoccasionally use his upper extremiti€s 1163-1168.)

The ALJ’s rejection of Dr. Martin’s opinion is supported bpstantial evidence because,
as already detailed above in PittC.1.b above, the overall medical evidence, including Dr.

Martin’s own treatment notes, does not show that Plaintiff’'s impairments imposedaverely

2 Because @econd page in the same functional opinion from DrtiNaitso indicates a
restriction tositting for 15 minutes at one timé,is unclear what Dr. Martin actually opined on
that particular limitation. (T. 1164.)
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restrictive physical limitations as peessed in Dr. Martin’s opiniorBecauselte ALJ provided a
good reason supported by substantial evidémrcesjectingDr. Martin’s opinion, sheommitted
no error in doing soGreek 802 F.3d at 37FReddick 2014 WL 1096178, at *4-5.
2. Mental RFC and Opinions

The ALJ afforded little weight to the opinions from Nurse Practitioner Behlitig,
weight to the mental portions of opinions from Dr. Finger and Dr. Matrtin, little weigheto t
opinions from Ms. Warren and Mgenditti related to the traumatic brain injury waiver program,
little weight to the opinion from consultative examiner Dr. Shapiro, and some weigtdte
Agency psychological consultant Dr. Altmansberger. (T. 41-42, 44-46.) These opinions will be
discussed in turn below.

a. Nurse Practitioner Behling

The ALJ afforded little weight to the multiple opinions from treating Nurse Pragition
Behling, finding that these opinions appeared to be primarily based on Plaindifestve
complaints because they were not supported by the mental health treatmeniegunbunding
Nurse Practitioner Behling’'s own examinations. (T. 4durse Practitioner Behling submitted
two functional opinions regarding Plaintiff's mental functioning, on February 2, 2012, and
November 26, 2013, both of which contained limitations which indicated Plaintiff would be
unable to perform the mental demands required of even basic unskilled work. (T. 817-23, 1148-
53.) However, this Court agrees with the ALJ that such an extensive degree ofliméatadn
is not supported by the evidence in the record as a whole. Much of the mental health evidence
(which hasbeen discussed abowePartlll.B of this Decision and Order) shows that, while
Plaintiff experiencedomedegree of limitation, there was nothingstabstantiate greater

limitations than those accommodated for in the RFC. Nurse Behling’s treatment notes in
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particular do not suppbher extensive limitations, becausey show thatlthough Plaintiff
continued to report occasional suicidal thoughts without plan or inteng Britability, and
some ongoing mood and affect abnormalities, he was consistently noted to havgdant or
attention and concentration, fair to good eye contact, and generally normal gpeé&uobught
process (T. 805-06, 809, 998, 1000, 1002, 1004, 1006, 1055-56, 1058, 1060, 1062, 1064, 1066,
1068, 1070, 1072, 1074, 1076, 1078, 1081, 1083, 1176, 1178.) In addition, Nurse Practitioner
Behling specifically noted that Plaintiff's symptoms had visibly improved witHicagion, even
when Plaintiff reported they were not helping. (T. 806, 1000, 1002, 1047.) Notably, on
December 3, 2013 (about a week after Nurse Practitioner Behling wrote one ofn@ngpi
Nurse Practitioner Behling observed he had good concentration and focus, normal thought
proces and speech, fair insight and judgment, a slightly tense affect, and arsisgfetéd and
anxious mood. (T.1176.) This treatment note is generally representative aflthgdiNurse
Practitioner Behling made throughout her treatment relationsthpRAaintiff and does not
provide support for the disabling limitations she included in her opinions. The ALJ'saejett
Nurse Behling’'s opinions due to a lack of support from the mental health treatndercevis
supported by substantial evidence.
b. Dr. Finger and Dr. Martin

The ALJ afforded little weight to portions of the opinions of Dr. Finger and Dr.iiMart
that related to Plainti$ mental functioning, such as Dr. Finger’s June 2010 opinion that
Plaintiff was precluded from performing work at that time due to the combinatius back
pain and higurrent mental state, and DMartin’s notations that Plaintiff would constantly
expeaience symptoms severe enough to interfere with his attention and concentraticouéthd w

have a moderate limitation in dealing with work stress. (T. 44-45, 754, 1145, 1168.) As noted
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previously in relation to Dr. Finger’s physical opinions, the ALJ mestchfford any special
deference to an opinion that Plaintiff is disabled because that is an issuedéséinee
Commissioner.Fuimag, 948 F.Supp.2d at 267. As the ALJ notes, Dr. Finger rendered her
opinion not long after Plaintiff's hospital admissi@m an acute exacerbation of his mental
impairment, and Dr. Finger only ever assessed Plaintiff's mental statmp#y on the
examination when she made this statementRiantiff was unable to work; she did not have the
opportunity to revise that apon after Plaintiff was in treatment for his mental impairments. (T.
45.) Additionally, regarding both Dr. Finger's and Dr. Martin’s opinion, neither threahe
health evidence nor the sources’ own treatment records support their assessneent @&t of
Plaintiff's mental limitations.Becausehe ALJ explicitly indicated he was rejecting Dr. Martin’s
opinion based on the few positive clinical findings noted on Dr. Martin’s examinationsl.dhe A
has provided reasons supported by substantial evidence for declining to rely on ¢ftbse of
opinions. See Greek802 F.3d at 379Reddick 2014 WL 1096178, at *4-5.
c. Ms. Warren and Ms. Venditti

The ALJ afforded little weight to the opinions from Ms. Warren and\kswditti, both of
whom assessed Plaintiff in relation to his participation inrgngmatic brain injury waiver
program. (T. 45.) The ALJ found that Ms. Warren’s assertion that Plaintiff had “poor”
rehabilitation potential and degree of improvement due to his traumatic brain ingiry wa
inconsistent with a previous statement she hadenradicating that Plaintiff had no significant
impairment in behavior or basic activities of daily livindgd.] Ms.Venditti opined that Plaintiff
required significant supports in order to stay out of a nursing facility, would bewoefit
frequent reminders and clear stepstep instructions, and was impulsive when triggered,

difficult to re-direct, escalated quickly, and internalized his feelings for days at a (imé&146-
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47.) The ALJ found that M&/enditti's opinion lacked support from the record, which she
indicated showed involvement in a range of daily activities that used sociaficattenemory,
and concentt#on skills, as well as that tresssessment appeared to rely primarily on Plaintiff's
subjective report rather than objective evidence. (T. 45.) The ALJ’s notation of steonss
in Ms. Warren’s statements and dhak of support from the medical evidence for the severe
limitations Ms.Venditti opined are supported by substantial evidence based on the previous
discussion of the mental health treatment evidence that showed moderate limitatiossia
particular the evidence related to Plaintiff's generally good attention anoeictvation on
examinations and the cognitive and neuropsychological tesTing.ALJ therefore provided
adequate reasons for declining to accept the limitations suggested by thiengageeSSR 06
03p, 2006 WL 2329939
d. Dr. Shapiro

The ALJ affordedittle weight to the opinion from CE Dr. Shapiro, indicating that this
opinion was based on a single examination and appeared to be based primarily ofisPlaintif
subjective reports when compared with the “few positive clinical finding$'wkee noted on
Dr. Shapiro’s examination. (T. 45-46.) Dr. Shapiro opined that Plaintiff wouldditiveilty
adequately understanding and following some instructions and directions as egefifasting
tasks due to memory and concentration deficits, difficultyracteng appropriately with others
due to social withdrawal, difficulty attending work and maintaining a schedule daektof
motivation and lethargy, and an inabilityappropriately manage stres@l. 761.) However, on
examination, Dr. Shapirobserved that Plaintiff was cooperative with adequate social skills and
preentation, appropriately dressed with good hygiene and groomingoinawlmotor

behavor, normal speech, a normal thoughtcessand a depressed mood, appeared sad with a
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constictedand somewhat reduced affeahd hadntact attention and concentration, intact recent
and remote memory, estimated deficient intellectual functioning, limited genedabfun
information, and poor judgement and insight. (T. 760.) As the ALJ nibiese mostly normal
examination observations do not appear to support her opinion. For example, there is a clear
internal inconsistency between Dr. Shapiro’s notation that Plaintiff had intesctian,
concentration, and recent and remote memory when tested on the exam, and her opinion that
Plaintiff would have difficulty performing tasks due to memory and concemtrdeficits. (T.
760-61.) Given the lack of support from Dr. Shapiro’s own opinion, the ALJ had sufficient
reason supported by substantial evidence to decline to rely on Dr. Shapiro’s opinion. 20 C.F.R. §
404.1527(c)(3) (indicating that the degree to which the source provides evidence andtexpl
to support her opinion is one of the factors to be considered when weighing opiniarceyide
e. Dr. Altmansberger

Regarding the opinion of State Agency psychological consultant Dr. Altmansberger,
Plaintiff asserts that “the ALJ did not state what significant mental capabilitiesribeli@nt
found,” further asserting that “[a]ll of the functional opinions of the consultant weasguhin
the negative.” (Dkt. No. 28, at 29 [Pl. Mem. of Law].) Plaintiff argues that theigettnature
of Dr. Altmanberger’s opinion and the ALJ’s failure to state what capabilitre Altmansberger
found resulted in the ALJ substituting her own opinion for Dr. Altmansberger’s opirlahj. (
These assertions are unpersuasive and not consistent with either the Attdrsdecision or
Dr. Altmansberger’s opinion. In his opinion, Dr. Altmansberger opinechtiffavas moderately
limited in the following mental abilities: understanding, remembering, and carmytragtailed
instructions; performing activities within a schedule, maintaining regtii@andance, and being

punctual within customary tolerances; completing a normal workday or workwelutv
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interruptions from psychologically based symptoms and performing at a eongiate without
an unreasonable number and length of rest periods; interacting appropritietyewgeneral
public; getting along with cavorkers or peers without distracting them or exhibiting behavioral
extremes; responding appropriately to changes in the work settidgetting realistic goals or
making plans independently of others. (T. 776-77.) Dr. Altmansberger conclut&dsinaff
remained capable of “simple work in a position with limited contact with people.” (T). 778.
In her decision, the ALJ specifically indicated that Dr. Altmansbergeopextd this
ability to perform simple work with limited contact with peopled afforded that opinion “some
weight,” finding that it was generally supported by the objective medit@drece including the
evidence received after Dr. Altmansberger’s review. (¥42) The ALJ essentially limited
Plaintiff to simple work with limited interaction with others (including interaction to thengx
required to carry out simple tasks only with no management or supervision ofasttieese
contact with the general publiapd simple, repetitive work-related stress. (T. 29.) Althdhgh
ALJ’s RFC deviated somewhat from Dr. Altmansberger’s opinion based on her coisidefa
all the evidence, it is clear that, contrary to Plaintiff's arguments, the ALJbtgubstitute her
own opinion for Dr. AltmansbergeiSeeQuinn v. Colvin199 F.Supp.3d 692, 712 (W.D.N.Y.
2016) (noting that, “‘while an ALJ cannot arbitrarily substitute his own judgment for a
competent medical opinion,’ [] ‘the ALJ’'s RFC finding need tnrack any one medical
opinion™) (quotingRosa v. Callahan168 F.3d 72, 79 (2d Cir. 1999);Neil v. Colvin No. 13-
CV-0575, 2014 WL 5500662, at *6 (W.D.N.Y. Oct. 30, 201&)jka v. Comm’r of Soc. Sec.
No. 5:15€CV-0060, 2016 WL 825259, at *9 (N.D.N.Y. Feb. 9, 2016) (“There is no requirement
that the ALJ accept every limitah in the opinion of a consultative examiner.”) (citipgllam v.

Astrue 508 F.App’x 87, 89 (2d Cir. 2013)). Although it has been recognized that the opinion of
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a non-examining physician, standing alone, does not constitute substantial eodsreot
the ALJ’s findings, the ALJ very clearly relied on more than just Dr. Altmagsibe opinion in
this case, as can be seen from her detailed discussion showing thorough considelation of t
mental health treatment evidence. (T-44l) See also Henry v. Astru@2 F.Supp.3d 170, 187-
88 (N.D.N.Y. 2012) (finding that the ALJ’s consideration of the treatment eviddonog, &ith
the State Agency medical consultant’s opinion, amounted to “such relevant evidence as a
reasonable mind might accept as adeqtmaseipport a conclusion”As in Henry, the ALJ’s
consideration of the treatment evidence in addition to Dr. Altmansberger’s opinionretidvert
mental RFC findings are supported by substantial evidence.

For all these reass, the weight the ALJ afforded to the various opinions in the record
and the RFC determination were supported by substantial evidence, and remandjisineck re
on this basis.

D. Whether the Credibility Determination W as Supported by Substantial
Evidence

After carefullyconsidering the matter, the Court anssmis question in the affirmative
for the reasons stated in Defendant’'s memorandum of law. (Dkt. No. 32, a{D&t19 Mem.
of Law].) To those reasons, the Court adds the following analysis.

In determining whether a claimant is disabled, the ALJ must also make a detemminatio
as to the credibility of the claimant’s allegations. “An administrative law judgepraperly
reject claims of severe, disabling pain after weighing the objettadical evidence in the
record, the claimant’s demeanor, and other indicia of credibility, but must $ehier her
reasons with sufficient specificity to enable us to decide whether thendleéon is supported

by substantial evidence.’Schlichting v. Astruell F.Supp.3d 190, 205 (N.D.N.Y. 2012)
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(quotingLewis v. Apfel62 F.Supp.2d 648, 651 (N.D.N.Y. 1999)). The Second Circuit
recoquizes that “[iJt is the function of the [Commissioner], not [reviewing courtstetolve
evidentiary conflicteand to appraise the credibility of withesses, including the claimant,” and
that “[i]f there is substantial evidence in the record to support the Commissifingings, ‘the
court must uphold the ALJ’s decision to discount a claimant’s subjective complapasof
Schlichting 11 F.Supp.3d at 206 (quotid@arroll v. Sec’y of Health and Human Serv&5 F.2d
638, 642 (2d Cir. 1983Aponte v. Sec'y, Dep't of Health and Human Se238 F.2d 588, 591
(2d Cir. 1984)).Due to the fact that the ALJ has the benefit of directly observing a claimant’s
demeanor and “other indicia of credibility,” the ALJ’s credibilityessment is generally entitled
to deference Weather v. Astrye82 F.Supp.3d 363, 381 (N.D.N.Y. 2012)ifatTejada v. Apfel
167 F.3d 770, 776 (2d Cir. 1999)).

Plaintiff outlines a number of objectionsttee ALJ’s credility determination (Dkt.
No. 28, at 34-39 [Pl. Mem. of Law].) However, this Court agrees with Defendant that Jhe AL
provided sufficentclearreasons to show that her credibility determination was supported by
substantial evidence. (Dkt. No. 32, at 17-19 [Def. Mem. of Law].) The ALJ’s decisitleds f
with statements regarding the reasons for her finding that Plaintiff's atlegatere not fully
credible, including a four-page section exclusively devoted to the issue of aredidil 32-36.)
In particular, this Court highlights the ALJ’s citation to treatment records vehictv that
Plaintiff's mental impairments were somewiraproved and stable while taking medications,
thathe did not require any further hospitalization once he began mental healttetrgtitathe
did not report any side effects of the medications he was maintained on for aithar pantal
health purposeshatthere were conflicting reports made to different sources regarding

Plaintiff's ability to perform activities of daily livingsome of which showed he was far more
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functional and independent than he alleged particularly at the hearinghaahd stopped
working due to a lapff related to a lack of work rather than his impairmerfic 33-35) These
reasons, which ardearly laid outin the ALJ’s decisiorandconsistent with the evidence, are
sufficient to show that the ALJ’s credibility finding is supported by substantidence.

For all these reasons, the ALJ’s credibilfipding was supported by substantial evidence
and remand is not required on this basis.

E. Whether the ALJ Erred in Failing to Further Develop the Record

After carefully considering the matter, the Court answers this questionmedladgive for
the reasons stated in Defendamtiemorandum of law. (Dkt. No. 32, at 19{B@f.’s Mem. of
Law].) To those reasons, the Court adds the following analysis.

The Second Circuit has noted thf]ven when a claimant is represented by counsel, it
is the wellestablished rule in our circuit ‘that the social security ALJ, unlike a judgetrial,
must on behalf of all claimants . . . affirmatively develop the record in light of seat@sly
non-adversarial nature of a benefits proceeding/béran v. Astrue569 F.3d 108, 112 (2d Cir.
2009) (quoting-amay v. Comm’r of Soc. Segb62 F.3d 503, 508-09 (2d Cir. 2009)). “Itis the
ALJ’s duty to investigate and develop the facts and develop the arguments both for and against
the granting of benefits.’Moran, 569 F.3d at 112-13 (quotirgutts v. Barnhart388 F.3d 377,
386 (2d Cir. 2004)). This Court has recognized that “[i]n furtherance of the duty to develop the
record, an ALJ may reentact medical sources if the evidence received from the treating
physician or other medical sources is inadequate to permit a reasonédyddsztiermination
and additional information is needed to resolve the questiGrysler v. Astrug563 F.Supp.2d

418, 432 (N.D.N.Y. 2008) (citing 20 C.F.R. § 404.1512(¢)).

32



As Defendant points out, Plaintiff does not indicate what sources the ALJ errdoh@ fa
to re-contact or what information Plaintiff believes needed to be obtained in ordert® &rea
complete record (Dkt. No. 28, at 39-40 [Pl. Mem. of Law]; Dkt. No. 32, at 19-20 [Def. Mem. of
Law].) To theextent that Plaintifassers that the ALJ needed to centact the treating sources
to determine what they based their opinions on, such an argument isihiog aviehere were
ample treatment records from Dr. Finger, Nurse Practitioner BehhdgDa Martin in
particular from which the ALJ was able to determine whether those opinions weretsdfpor
the treatment each of those sources provided. The e@demhis case was more than adequate
to allow the ALJ to make a reasoned determination of Plaintiff's disability statLihare is no
indication that further evidence was needed to resolve any outstanding questions or
inconsistencies.

For all these reasons, there is no basis for requiring further developmeatetdord and
remand is not required for such purposes.

ACCORDINGLY ,itis

ORDERED that Plaintiff's motion for judgnmma on the pleadings (Dkt. No. P&
DENIED; and it isfurther

ORDERED that Defendant’s motion for judgment on the pleadings (Dkt. Npis32
GRANTED; and it is further

ORDERED that Defendant’s decision denyifdpintiff disability benefits is
AFFIRMED ; and it is further

ORDERED that Plaintiffs Complaint (Dkt. No. 1) iBISMISSED.

Dated:May 26, 2017
Syracuse, New York

Hon. Glenn T. Suddab
Chief U.S. District Jud



