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Hon. Brenda K. Sannes, United States District Judge:

AMENDED ! MEMORANDUM -DECISION AND ORDER

INTRODUCTION

Plaintiff Kerry Wolongevicz a former police officer for the Manlius Police Department
(“MPD”), brings thisaction allegingemployment discriminationolaims and state tort claims
againstDefendants Town of Manliu§/PD, Captain Kevin Schafer, Chief of Police Francis
Marlowe, Investigator James Gallup, Officer Ross Carnie, Captain B&fhBeand Sgt.
Christopher Cushman (“Town Defendants”), Defendant Village of Manlius (‘4élla
Defendant”), Defendants Manlius Fire Department, Chief Pinsky, and Benfhimid (“Fire
Department Defendants”), and Defendants John and Jane®aiesiff alleges that Defendants
subjected her to: laostile work environment, disparate treatment, discrimination, and retaliation
in violation of theNew York StateHuman Rights Lawf*'NYSHRL"), N.Y. Exec. Law §296 —
301 (First-Third Causes of Action); a hostile work environment asgaliate treatmenn
violation of the Equal Protection Clause of the Fourteenth Amendment (Fourth and EggsCa
of Action); retaliation in violation of the First Amendmé®ixth Cause of Actiondefamation,
intentional inflidion of emotional distress, tortious interference, and prima facie tort, inigiola
of New York law (SeventhTenth Causes of Action); and discrimination, a hostile work

environment, and retaliation, in violation Bitle VII of the Civil Rights Act of 184, 42 U.S.C.

! This MemorandurDecision and Order is amended solely to change the date in Sectidnfka).from August
24,2018 to August 31, 2018.



88 2000e-2000&7 (“Title VII") (Eleventh-Thirteenth Causes of Action). (Dkt. No. 4). The
Town Defendants have asserted a cadasn for indemnificatiorand contributioragainst the
Village Defendant, Fire Department Defendants, and JohdareDoe Defendants. (Dkt. No.
12, 1 89; Dkt. No. 17, §9).

Presently before the Court are the following motions: (1) the Village Deféadaotion
to dismiss the Amended Complaint under Rule 12(b)(6) of the Federal Rules| #rGoedure
(Dkt. No. 13; (2) the Fire Department Defendants’ motion to dismiss the Amended Complaint
and the Town Defendants’ crosksim (Dkt. No. 14; Dkt. No. 22); (3) the Town Defendants’
motion to dismiss the Seventh, Eighth, Ninth, and Tenth Causes of Action (Dkt. No. 18); and
Plaintiff's crossmotion to amend thAmended ©@mplaint under Rule 15 (Dkt. No. 2Fjor the
reasons that follow, other than the Defendant Village’s motion to dismiss, whicntedjthe
parties’ motions are granted in part and denied in part.
Il. CROSS-MOTION TO AMEND

With hercrossmotion to amend, Plaintiff hagibmitted groposed “Secondmended
Complaint”(“PSAC) (Dkt. No. 23-4), which she contenddl “clarify and amplify, with
additional factual support, existing causes of action.” (Dkt. No. 28-%). Defendants argue that
the proposed amendments are fu(iizkt. Nos. 26—28). In general, leave to amend should be
freely given “when justice so requires.” Fed. R. Civ. P. 15(af{@here plaintiffs seek to amend
their complaint while anotion to dismiss is pending, a court ‘has a variety of ways in which it
may deal with the pending motion to dismiss, from denying the motion as moot to dogsider
the merits of the motion in light of the amended complaiktdag v. MVP Health Care866F.
Supp. 2d 137, 140 (N.D.N.Y. 2012) (quotiRgller Bearing Co. of Am., Inc. v. Am. Software,

Inc., 570 F. Supp. 2d 376, 384 (D. Conn. 2008)). Since Defendants have had a full opportunity to



respond to the proposed amendments, Plaintédot seek to add new defendants, and the
primary claims remain the same, the merits of the motion to dismiss will belemtsin light of
thePSAC If the claimsn thePSACcannot survive the motion to dismiss, then Plaintiffs’ cross-
motion to amend will be denied asile. See Dougherty v. Town of N. Hempstead Bd. of Zoning
Appeals 282 F.3d 83, 88 (2d Cir. 2002) (“An amendment to a pleading will be futile if a
proposed claim could not withstand a motion to dismiss pursuant to Rule 12(b)(6).”).
1. BACKGROUND ?

Plaintiff was employed asMPD police officer from 2008 until 2016. (Dkt. No. 23-4,
194, 32-38). Throughout her employmdplaintiff, a female officer, was heldd' higher
standardsand subjeatd to greater “scrutiny while. .. male officerdwere albwed] toevade
discipline or criticisni (Id.,  14). A detailed belowmnany of the individual Defendants in this
case exposed her to sexually explicit discussions between male #icdradelegrading
remarksto herbased on her genddld.). Despite her complaints, she received no protection
from her supervisorsid.).

A. MPD Investigator JamesGallup

In November 2013while in firearms trainingDefendantGallup, “a white male, made
derogatory comments about Plaintiff being a police officrd “made derogatory statements

about females, including comments regarding the female anatdohyf’15). During the

2The facts are taken from th&RC and assumed to be true for the purposes of this decisader v. MetroLife
Ins. Co, 648 F.3d 98, 104 (2d Cir. 2011).

3 The majority of the allegations in the PSAC concern individuals who arechasiDefendants. There are,
however, allegations concerning Leo Capria, a former MPD police officeretined in 2013 and who i®t a
defendant in this case, that the Court summarizes here to the extemtrthgaft of the alleged hostile work
environment. Plaintiff alleges that Capria, a white male officer, guldus testicles on communal food which
Plaintiff consumed and &ft which she was laughed at and advised to ‘next time check for pubfit(dit. No.

23-4, 1 19). Additionally, Capria “received a ‘training memo’ for sitimat a female citizen motorist ‘needed to be
ass fucked’ while a ridalong juvenile was in #ghpatrol car,” and shared the memo with Plaintiff during a training
session and reiterated the offensive statemkeht{ 20). Capria also “bragdebout having affairs with women
while on duty in patrol cars.ld.).



training Defendant Gallup “stated that he had recently ‘fucked’ a drurddayme College
‘chick,” who “was so drunk she had no idea what was going a@d.). (Also during the firearms
training DefendantGallup “stated he was going to pull his dick oatcavorker responded that
“Plaintiff should pull ‘her dick out too.”Id.).

Plaintiff made a complaint detailing this incident#@r supervisorand told them that it
had caused her distregil.  16).0One ofthe supervisorgave Plaintiff “an EAP card (employee
assistance program) to contact for suppoltl.”) ( Plaintiff left work early andhe EAP program
referred her “to a #grapist who met with her regularly for approximately one year due to work
environmentrelated stress.1d.).

Subsequently, Defendant Marlowe, Chief of MPD, informed Plaintiff that her corhpla
had been investigated, that Defendant Galhgod‘received draining memo,’ rather than
discipline” and that his discipline would be “progressitéld. § 17).When Plaintiff asked
Defendant Marlowe whether “someone had contacteddyne College to check for any
reports of rape,” he responded nd. ). Plaintiff was not satisfied with “the investigation or the
meagerness of Officer Gallup’s penaltyid asked Defendant Marlowe if she could talk to the
town supervisor.I¢l.). “Chief Marlowe angrily instructed Plaintiff not to talk to the town
supervisor” and told her “that if she spoke to anyone about the matter, including frierllsror
officers, that she would be the one disciplinettd”)( Defendant Marlowe “chastised” Plaintiff
for reporting the incident “a week later” instead of immediatétly).(Plaintiff concludedased
on Defendant Marlowe’s response that her “complaint was unwelcome and ikadwig.).
Plaintiff alleges “[o]n information and belief, other womeriNMPD] have complained about

Officer Gallup’s conduct before and after thirmé and those complaints were dismissed as

4 According to thePSAG the Town 2fendants “were aware at the time that Officer Gallup was under military
investigation regarding a betting ring about female soldiers in his (Dkt” No. 234, § 17).



‘personality conflict.” (d.). DefendanGallup refused to speak with Plaintiff after her complaint
“and openly disrespected her and her presence without consequéhcg 1§). In April 2016,
Defendant Gallugtated that “he was ‘sick of you females walking around like you own the
place.” (d. §18).
B. MPD Officer RossCarnie
In 2014, “Plaintiff briefy dated a fellow officer,” Defendant Carniéd.(1 30). After their
relationship ended, Defendadarnie engage“in open and notorious resentful and hostile
treatment of Plaintiff.” [d.). Plaintiff, who “was almost never chosen” to attend training schools,
had been scheduled to attend a general topics school in May RDL@¢fendanCarnie
“complained duringole [sic] call” about Plaintiff's selection to attende school and insulted
Plaintiff, asking “You? Why would they send you?” and stating “maybe they are hopiny you’
learn something.”Id.).
C. MPD Sergeant ChristopherCushman
In Fall 2014,DefendanCushman, a white malelPD officer, was promoted to sergeant.
(Id. 1 22).DefendantCushman
made statements in front of Plaintiff multiple times stating, in sum
and substance, that his wife “wasn’t fucking him so he had to get it
somewhere else as long foeind the right woman who woultdn
say anything about it.” Additionally, he made multiple statements
about a Turkish prison he purportedly visited while on military
deployment where women were imprisoned to pay off their
husbands [sic] debts as prostitutes. Sgt. Cushman often talked
about his visits there and how fun it was to pick the woman he
wanted to have sex with. Further, he would discuss renting an
apartment to carry on an affair and represented that he falsified a

letter reflecting that he was to deployed so that he could get out
of the remainder of the lease when the affair ended.

(Dkt. No. 23-4, 1 22). Following his promotiddgefendanCushman advised other officers that

“Plaintiff was ‘trouble’™ and told them “not to associate or meet up Wweh” (Id. § 23). “In roll



call he wouldn’t acknowledge or look at Plaintiff and would only talk to the male officéals).” (
“At one point,” Defendant Cushman “told Plaintiff to ‘find another fucking job’ and gedle
Plaintiff, hanging up on her whehes called him with questions regarding a calld’)(

The next dayPlaintiff reported‘the incident” toDefendant Pecking lieutenant at the
MPD, and gavéiim a memé regarding‘the issues withDefendant Cushmaugld. § 24).
DefendanfPeckins told hethatDefendant Cushman “had made a complaint about her the night
before purportedly because she went to anothemrgspe. . . regarding an exteim with a
report.” (d.). DefendantCushman’s complaint, however “was a complete fabrication as Plaintiff
had never done such a thingd.j. Although Defendant Peckins investigaizefendant
Cushman’s complaint and deemed it “to be unfounded and unBathdantCushman was
“not disciplined for this lie.” id.). In contrast, Plaintiffivas “admonished t@ommunicate
better’ even though [she] had done nothing wrongl.)).

DefendanfPeckins “and others conducted an internal affairs investigation regarding
Plaintiffs memo.” (d. T 25).Followingtheinvestigation, Defendants Marlowgchafer and
Peckinsadvised Plaintiff “that the issues wigt. Cushman had been addressed” and when
Plaintiff “expressed concern for [hekiell being as she was working directly undBegfendant
CushmanDefendants Marlowe andeckins responded they “would ‘keep an eyeitdr{ld.).

“Several days later Defendant Cushmdietaliated and told Plaintiff's fellow officers to
be careful around her as she had gotten him written kgp.f €5). Although Plaintiff had been
ordered not to discuss her complaint regardefendan Gallup with anyoneDefendant
Peckins dismissed reports of Defendant Cushnistassion of Plaintiff's complaint and

“claimed they could not prevent him from talking about ikd’ ).

5 “Officers Beth Brainard and Angela Palmer also wrote memos regarding#eipoas and harassing
experiences” with Defendant Cushmabki. No. 234, { 25).



Two weeks laterRlaintiff had to abandon her pursuitafrecklesanotorcyclist”after
DefendantCushman “failed to provide critical backupld({ 2. Defendants Cushman and
Peckins‘conspired”to make Plaintiff believe a ‘citizen’ had called with a concern about the
pursuit.” (d.). Plaintiff confrontedDefendanPeckins and told him that “it was really Cushman
as he witnessed the beginning of the pursuit” and failed to assistDefendanPeckins
“admitted it was Cushman” and told Plaintiff that he reviewed the “dash caag&and that
“she had done everything correctly and within policyd:) WhenPlaintiff askedDefendant
Peckins why Cushman had not assisted her “as this was a serious officeissaetyhe replied
that “this is what we were worried about with you working with him after ¢kieny, we will
keep an eye on it.1d.). DefendantCushman “bragged to others . . . that he had reported
Plaintiff's pursuit but was not disciplined “for his lack of assistance or unprofessional
discriminatory and retaliatory conducé(id.).

In April 2016, afemale officer from Cicero, New Yorlapplied for a position at the
MPD. (Id. T 29). Wherbefendant Cushman “learned of her application, he called three Cicero
Officers, asked “what does that broad think she’s doing applying to my deparissh&?
stupid?” and told them to “Get the dirt on her’ so that she wouldn’t be hirel)”’ Defendant
Cushman “then sought to instigate rumors about [the female applicant] to previeatrhbeing
hired.” (Id.). The female applicant was not hired “becauseiafors” (1d.).

On May 1 or 2, 2016, Defenda@tishman “asked everyone to write memos complaining

about Plaintiff.” {(d.  28). At least one officer “stated that he did not want to write the memo but

8 Plaintiff contends that Defendant Cushman’s “preferential treataseatmale is in stark contrast to the exacting
expectations of Plaintiff as a result of her gender and catisdipline if ever it was she who had not assisted
another officer.” Dkt. No. 234, 1 26.



felt he had to because Sgt. Cushman was his supervisby.” (In spite of awareness th&gt.
Cushman and others would not fairly and consistently supervise Plaintiff's[Bleffendanit
Peckins only suggested changing Plaintiff’s shift, endorsing Sgt. Cushnoawfsat and the
discriminatory and retaliatg hostile work environment.1q.).

D. End of Employment at MPD

On May 4, 2016Plaintiff informed theMPD thatshehad obtained an order of protection
against Defendar@chmid, her former boyfriend and a volunteer firefighter.{ 31). It was “a
completestayaway Order, prohibiting [Schmid] from going to Plaintiff's workid.). Schmid
“had threatened to” and had made “complaints to Plaintiff's employer in anpdtteoerce
Plaintiff to meet with him and/or continue the relationship, impugning Ffé&rtharacter.”
(1d.).

On May 6, 2016Defendant Schafer, an MPD captaiho was aware of the order of
protection, told Plaintiff that Defendant Schmiichd come to the station to make complaints
about her” and that he had “accused [Plaintiff] of threatening firefightems KManlius in
December 2015.(1d. 1 32).Plaintiff explained tdefendantSchaferthough he already
knew—thatDefendanSchmid “wasangry that she had refused to talk to him and that she had
obtained an order of protectionld(). When Plaintiff toldDefendant Schafe¢hatDefendant
Schmid “had threatened to go to her police department and tell them she didn’t secure he
weapon in a safe at home if she did not talk to hbefendant Schaféadmitted” that
DefendantSchmid “had told him that.ld.). WhenPlaintiff asked whyDefendant Schmid “had
not been arrested for violating the order” of protection, Deferflemaferesponded than

arrest “would not be ‘entertained.’Id(). Defendant Schafenformed Plaintiff that she was “the

7 Additionally, in 2015 and 2016, Defendant Cushman excluded Plaintiff from “frequestiifirbarbeges” that he
hosted with her amorkers (Dkt. No. 234, 27).



subject of an internal affairs investigationd.. Plaintiff was distressed thBiefendant Schafer
was “treating her like a criminal and not his offt or worthy of protection as a domestic
violence victini and “felt a severe pain in her chest area and found it difficult to breathe or
speak.” (d. 1132—-33).DefendantSchafer ordered her to remove her weapons from her belt and
to place them on the desk, which she dudl { 33). Plaintiff toldDefendant Schafer that she
“needed to gband left the building.I¢l.). DefendantSchafer followed her to her truck and asked
“for her keys, identification and badge which she handed to hich)” (

“Shortly thereafter,” Defendants Schafer and Marlowe came to Plaintiff's home and
approached Plaintiff in her front yardd(, § 33. Plaintiff “stated that Schmid had violated the
Order.” (d.). Defendant Marlowe “explained that the Internal Affairs Investigation was
necessary and that there were no criminal allegations and ldf}.” (

At approximately 7:00 p.m. that night, Plaintiff received a call “from a male who
identified himself a Manlius Fire Chief Pinsky.”Id. 1 34).Defendant Pinsky stated that he had
heard fromDefendant Schafer that she hadigned (Id.). Defendant Pinsky asked Plaintiff
“what if | told you | can make all this go away?” and attempted “to intimidatetRlamo
dropping tke order of protection against .. Schmid.” [d.). DefendanPinsky told Plaintiff “in
sum and substance, that he could make the internal affairs investigation and orrgemplai
against her ‘all go away’ and that ‘all she needed to do’ was call the DA¢e @iifid ‘drop all
this.” (1d.). He spoke “aggressivel@nd threatened that “he would have his firefighters report
on her” and that “he would ‘file’ against her brother, to¢d’), Before Plaintiff hung up the
phone DefendanPinsky stated “it's not a threat, that’s what is going to happémh): (

DefendamnPinsky “also sent [Plaintiff] threatening text messagdd.).(

10



Plaintiff then contacte®efendants Schafer and Marlowe &advised them that Schmid
was nowattempting to intimidate her by thigharty contact vidhe fire chief, Pinsky.”Ifl. 1 35).
Defendants Schafer and Marlowame to Plaintiff's homewhere shéold them “that the Order
had been violated.'Id.). They responded that “they did not want to investigate the matter” but
thatDefendant Marlowe would call Defenddfinsky “and tell him not to call [Plaintiff]
anymore.” (d.). Defendant Shafer then asked Plaintiff to turn in her off-duty weapon, which
she did. [d.). DefendantMarlowe told Plaintiff to “keep in touch” and they lefid).

At approximately 11:30 p.mPlaintiff received a call from her supervisor at her-paré
job, who asked if she was okd({ 36). The supervisor told Plaintiff tHaefendantSchafer had
called him and told him that Plaintiff “had ‘resigned.fd). “Plaintiff did not resign.” id.).

The nextafternoonwhile Plaintiff was packing to return home to Massachusetts with her
brother, a New York State Trooper “came to her home and told h#rat.Benjamin Schmid
had called to make a complaint tifaér brother] had texted hinwo weeks earlier (before the
order) telling him to stay away from Plaintiff and her hdht. § 37). Plaintiff told the trooper
“what had occurred the day before at her workpladd.}.(*Over the next few days Plaintiff
received several phone callsrftrahe NYS Troopers to advise that firefighters had come in to
report that she had been acting in a threatening manner in December, 2015 at the fivianli
station.” (d.). The New York State Troopers investigated the matter and “found no evidence that
these allegations were truahd “[ijnformed Plaintiff .. . that Chief Pinsky’s conduct may have
constituted intimidation of a witnessId().

Subsequently, Plaintiff was treated at a Massachusetts hospital fore'séness.” 1.

1 38). The following Saturday, when Plaintiff calledfendant Marlowe “to request extended

sick leave,” he responded that Plaintiff “had resigned and they ‘had alreadyspohties

11



paperwork and the attorney had already filed it,” and that Plaintiff shoutaly ia touch.”
(1d.).

On June 17, 2016, Plaintiff filed a claim for workers compensation benefits under New
York General Municipal Law 20¢-alleging that her medical leave “arose from ‘incidents from
the past three years involving sexual harassmeihd.”f|(38).Plairtiff alleges that because her
“injury is work related” he Town Defendantsrongfully “refused toprocess or provide Plaintiff
.. . benefits to which she is entitled” and “controverted [her] worker's compensation cl
without a good faith basis to do 56ld.). “On or about October 31, 2016, Plaintiff's
employment with the Town of Manlius was terminated on the pretextual basibe¢hasgned.”
(1d.).

On August 3, 201&laintiff served a notice of claim on Defendants and filed a charge of
discrimination with the Equal Employment Opportunity Commission (“EEOGQY).Y(10).
Plaintiffs EEOC charge was crofited with the New York State Division of Human Rights.
(Id.). On May 18, 2017, “the U.S. Department of Justice, Civil Rights Divissuned a Notice
of Right to Sue letter to Plaintiff.id. 1 11).
IV.  MOTION TO DISMISS - Fed. R. Civ. P. 12(b)(5)

DefendantPinsky seeks dismissal under Rule 12(b)(5) on the ground that Plaintiff failed
“to effectuate proper service on him as an individu@Kkt. No. 14-1, at 13). Plaintiff opposes
this motion. The Court finds that Plaintiff has failed to show she served Defenddyt Pins
properly, butwill extend the tne to allow for proper service.

A. Standard of Review

“Before a federal court may exerciserponal jurisdiction over a defendant, the

procedural requirement of service of summons must be satisbeahi Capital Int’l, Ltd. v.

12



Rudolf Wolff & Ca.484 U.S. 97, 104 (1987). “Absent consent, this means there must be
authorization for service of summons on the defend&htA court “must look to matters
outside the complaint to determine whether it has jurisdictidartien v. DaimlerChrysler N.
Am. Holding Corp.191 F. Supp. 2d 382, 387 (S.D.N.Y. 2002). “When a defendant raises a Rule
12(b)(5) ‘clallenge to the sufficiency of service of process, the plaintiff bears the bofrden
proving its adequacy.’Mende v. Milestone Tech., In269 F. Supp. 2d 246, 251 (S.D.N.Y.
2003) (quotingPreston v. New YorR23 F. Supp. 2d 452, 466 (S.D.N.Y. 2002)plaintiff
must, “through specific factual allegations and any supporting matenake a prima facie
showing that service was propeiKivon v. YunNo. 05¢v-1142, 2006 WL 416375, at *2, 2006
U.S. Dist. LEXIS 7386, at *6 (S.D.N.Y. Feb. 21, 2006).

B. Analysis

Rule 4 of the Federal Rules of Civil Procedure provides that service of a summons a
complaint may be effected by: (@lelivering process to the inddual defendant personally;
(2) leaving process at the individual defendant’s dwelling or usual place of abibhdsowieone
of suitable age and discretion who resides there; or (3) delivering procesautharized agent
of the defendant, whether the defendant be an individual, corporation, partnership, or associati
SeefFed R. Civ. P. 4(e)(2), (h)(1)jBAlternatively, Rule 4 permits service to be effected by
“following state law for srving a summons in an action..in the state where the district court is
located or where service is made.” Fed. R. Civ. P. 4(e)(1) (service on an indiviéead)s
Fed. R. Civ. P4(h)(1)(A) (crosgeferencingRule 4(e)(1) for service on a corporation,
partnership, or association).

Under New York law, the following methods may generally be used to serve process on

an individual: (1) delivering the summons to théeddant personally; (2Jelivering the

13



summons to a person of suitable age and discretion at the defendant’s actual placess,bus
dwelling place, or usual place of abode, and mailing the summons to the defendaktievianst
residence or actual placébusiness (a procedure commonly referred teagandmail

service); or (3pelivering the summons to an individual designated as the defendant’s agent for
service.SeeN.Y. C.P.L.R. 308(1)=).

DefendanPinsky submitted a declaration stating thatshithe sole member of the law
firm Pinsky Law Group, PLLC,” and he is “a volunteer firefighter with thenlus Fire
Department, a department of the Village of Manlius” and is not “employed &y & Fire
Department [or the] Village of Manlius.” (DkNo. 144, 1 2-3). Defendant Pinsky asserts that
because Plaintiff “deliver[ed] the Summons and Complaint to an on duty lieutenartievitme
Department at one of the Fire Departments’ stations and sudrgbgonail[ed] the Summons
andComplaint tothe Manlius Fire Department,” neither of which were “his actual place of
business or his residence,” service was insufficient. (Dkt. No. 14-1, at 13). Ptaspibnds that
because Chief Pinsky is a member of the Fire Department, and, under New Y,0k pe&nson
can have more than one ‘actual place of business’ for the purposes of § 308(2),” sesvice w
proper. (Dkt. No. 23-5, at 19) (quotiMglez v. Novartis CorpNo. 04€v-9194, 2006 WL
903228, at *1, 2006 U.S. Dist. LEXIS 1758, *5 (S.D.N.Y. Apr. 5, 2006)). Plaintiff has not,
however, provided the affidavit of service or offered any evidence from which thecooldt
find thatthe Fire Department, where he wasolunteer, waBefendat Pinsky’'s “actual place
of business.” Thus, she has failed to sustain her bugnSelmani v. City of New Y0tk0
A.D.3d 861, 862 (2d Dep’t 2012) (finding that the plaintiffs failed to establish the defendant

“was served at his ‘actual place of busingsssuant to CPLR 308(2)” as “there was no showing

14



that the apellant was physically present with regularity or regularly tranddmisiness at the
headquarters of the New York City Fire Department in Brooklyn where proesssewed”).

“If a defendant is not served within 90 days after the complaint is filed, the courtist . m
dismiss the action without prejudice against that defendant or order that sermeddeavithin a
specified time.” Fed. R. Civ. P. 4(m]l]Jf the plaintiff shows good cause for the failure, the
court must extend the time for service for an appropriate petihddere, Plaintiff makes no
attempt to show good cause. This does not end the inquiry, however, because “a district court
may grant an extension in the absence of good cazigpdta v. City of New York02 F.3d 192,
197 (2d Cir. 2007)seeDelLuca v. AccessIT Grp., InRG95 F. Supp. 2d 54, 66 (S.D.N.Y. 2010)
(“Under Rule 4(m), the Courhustextend the time to serve if plaintiff has shown good cause,
andmayextend the time to serve eventhe absence of good causgiting Fed R. Civ. P. 4(m)
advisory committee’s note to 1993 amendmeriigyctors relevant to the exercise of this
discretion includeinter alia, the relative prejudice to the parties (including whether the action
would be barred by the statute of limitations and whether defendant had actual ndtcsuit)t
and whether there is a ‘justifiable excuse’ for the failure properly t@Sévlares v. United
States627 F. App’x 21, 23 (2d Cir. 2015ee also DelLuc&95 F. Supp. 2d at 66 (“In
determining whether discretionary extension is appropriate in the absence of good cause, a
court considers the following four factors: (1) whether any applicstbtates of limitations
would bar the action once refiled; (2) whether the defendant had actual ndheectdms
asserted in the complaint; (3) whether defendant attempted to conceal the dededte and
(4) whether defendant would be prejudiced by extending plastiffie for service.”).

Because there is a thrgear statute of limitations for §983claims,see Duplan v. City

of New York888 F.3d 612, 619 (2d Cir. 2018) (“[T]he limitations period for § 1983 claims is

15



borrowed from state law, which, in the case of New York, confers only a threeeréad.”),
Plaintiff's § 1983 claims againfefendat Pinsky, which occurred in 2016, could be timely
refiled. Plaintiff's intentional tort claims, however, are governed by aywa-statute of
limitations and would be barre8ee Lawson v. RubiNo. 17e€v-6404, 2018 WL 2012869, at
*13, 2018 U.S. Dist. LEXIS 71582, at *49 (E.D.N.Y. Apr. 29, 20¢®ew York law provides
oneyear limitations period for intentional toris. Further, it is undisputed thBefendant

Pinsky ha actual notice of the claims in this case. Under these circumstanc€gutginits
discretion concludes that an extension is warranted. To avoid dismissal of her claims against
DefendanPinsky, Plaintiff must, within 14 days of the date of this order, effectuatesemn
Defendant Pinsky and file a certificate of service. lirRif fails to do so, the Court will dismiss
Pinsky as a Defendant from this case.

V. MOTION TO DISMISS — Fed. R. Civ. P. 12(b)(6)(c)

The Village and Fire Department Defendants move to dismiss for failure ta stiatien
under Rule 12(b)(6)1) the NYSHRL claims (2) the First and Fourteenth Amendmelaims
brought under 42 U.S.C. § 1983) the Title VIl claims; and (4)he state common law claims
(Dkt. Nos. 13, 14). Additionally, the Fire Department Defendants move to dismiss time Tow
Defendants’ crosslaims for indemnificationand contribution(Dkt. Nos. 14, 2P The Town
Defendants movi dismiss under Rule 12(b)(6) and for judgment on the pleadings under Rule
12(c)with respect to the state common law claifi3kt. No. 18).

A. Standard of Reviav

To survive a motion to dismiss under Rule 12(b)(6), for failure to state a claim, or under
Rule 12(c), for judgment on the pleadings, “a complaint must provide ‘enough facteta sta

claim to relief that is plausible on its faceMayor & City Council of Balt. v. Citigroup, Ing.
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709 F.3d 129, 135 (2d Cir. 2013) (quotidgll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)) see Hayden v. Patersod94 F.3d 150, 160 (2d Cir. 2010) (“In deciding a Rule 12(c)
motion, ‘we employ[] the sameastdard applicable to dismissals pursuant to Fed. R. Civ. P.
12(b)(6).” (quoting Johnson v. Rowlep69 F.3d 40, 43 (2d Cir. 200@lteration in original)).
The plaintiff must provide factual allegations sufficient “to raise a rightlief i@ove the
speculative level.ld. (quotingBell, 550 U.S. at 555). The Court must accept as true all factual
allegations in the complaint and draw all reasonable inferences in the ptafatitir. See EEOC
v. Port Auth, 768 F.3d 247, 253 (2d Cir. 2014) (citiAG SICommc’ns, Inc. v. Shaar Fund, Ltd.
493 F.3d 87, 98 (2d Cir. 2007)). However, “the tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal conclusidsiscroft v. Igbal556
U.S. 662, 678 (2009).

B. Analysis

1. New York State Human Rights Law
a. Defendants Pinsky and Schmid

Defendants Pinsky and Schmid argue that the NYSHRL claims against them must be
dismissé because: (ifhere is no allegation that they are Plaintiff's emplsyand (ii)there is
no allegation that they “were motivated by discriminatory or retaliatory arir(idist. No. 14-1,
at 20-21). Plaintiff responds that even if they are not her employers, Defendantg &dsk
Schmid may be held liabkes aiders and abetters undex NYSHRLfor their participation in
the discriminatory and retaliatory acts agdihgtr. (Dkt. No. 23-5, at 8).

Section 296(6) of the NYSHRL states that “[i]t shall be an unlawful discrimyator
practice for any person to aid, abet, incite, compel or coerce the doing dftaryacts

forbidden under this article [including discrimination and retaliation], or to atteorgu so.”
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N.Y. Exec. Law 896(6). The Court of Appesabf New York has stated thal86(6) ‘extends
liability to persons and entigebeyond . . . employers, and this provision should be construed
broadly.” Griffin v. Sirva, Inc, 29 N.Y.3d 174, 187 (2017Jurley v. ISG Lackawanna, Ind.74
F.3d 140, 151 n.6 (2d Cir. 2014) (“Under New York law, a hostile work environment may give
rise to statutory claims against employers and, in some circumstances, agai@sighoyer
individuals.”). Thus, an individual whit actually participates in the conduct givinge to a
discrimination claim’ [maype held liable under the NYSHRIEVen if anon-employer.
Feingold v. New York366 F.3d 138, 158 (2d Cir. 2004) (quotifgmka v. Seiler Corp66 F.3d
1295, 1317 (2d Cir. 1995)). Accordingly the Court turns to the allegations against Defendants
Pinsky and Schmid.
I Hostile Work Environment

Defendand Pinsky and Schmiargue that the XNSHRL hostile work environment claim
must be dismissed because thiemo allegation in the PSAC that they were motivated by
discriminatory or retaliatory animus. (Dkt. No. 14-1, at 21). To state a hostileemvironment
claim under the NYSHRL, a plaintiff must allege that “the workplace was ‘peech@ath
discriminatory intinidation, ridicule, and insult ...that [was] sufficiently severe or pervasito
alter the conditions of . . . employment and create an abusive working environriRahtv’’
Roosevelt Union Free Sch. Djst44 A.D.3d 1004, 1005 (2d Dep’t 2016) (quotifmres v.
Louzoun Enters., Inc105 A.D.3d 945, 946 (2d Dep’t 2013)). Furthgc)burts have interpreted
[the NYSHRL]to require a showing that the defendactually participatedn the conduct
giving rise to the claim of discriminationBrice v. Security Operations Sys., lido. 00¢v-
2438, 2001 WL 18513@&t*4, 2001 U.S. Dist. LEXIS 1856, at *1(&.D.N.Y.Feb.26, 2001)

(citing Tomka 66 F.3dat 1317).“Aiding and abetting liability requires that the aider and abettor

18



‘share the intent or purpose of the principal actor, and there can be no partmeashgci where
there is no community of purposeld. (citing cases)see alscEdwards v. KhalilNo. 12¢v-

8442, 2016 WL 1312149, at *24, 2016 U.S. Dist. LEXIS 44407, at *81 (S.D.N.Y. Mar. 31,
2016) (“A plaintiff must also show that the aider and abettor acted with disctanjnatent.”;
Hassan v. City of IthagaNo. 10ev-6125, 2012 WL 1190649, at *6, 2012 U.S. Dist. LEXIS
50397, at *19 (W.D.N.Y. Apr. 9, 2012) (“The aider and abettor must also ‘share the intent or
purpose of the principal actor’ and the plaintiff must show the ‘direct [and] purposeful []
participation’ of the aider and abettor to establish liability under 8§ 296(6)etdtibns in

original) (quotingRobles v. Goddard Riverside Cmty. CiNo. 08€v-4856, 2009 WL 1704627,
at *3 (S.D.N.Y. June 17, 2009))).

Even assuming that the PSAC con& allegations sufficient to indicate that Defendants
Pinsky and Schmid participated in the alleged hostile work environment at iMRaDs to allege
discriminatory animuslThe PSAC alleges that Schmid complained about Plaintiff to MPD “in an
attempt tocoerce Plaintiff to meet with him and/or continue the relationship.” (Dkd. 28
31). In her memorandum of law, Plaintffgues that discriminatory animus may be inferred
from the allegationthat she is a womamho sought protection from “her abws boyfriend”
and ‘Defendants are meseeking to protect another mah(Dkt. No. 23-5, at 8-9). Tise
allegations however, do not allow an inference that Defendants Pinsky and Schmid threatened
her or made false reports to the MPD about her conduct because of her §eadey, Eng v.

City of N.Y,, 715 F. App’'x 49, 52 (2d Cir. 2017) (“Plaintiff's threadbare allegations do not give

rise to a plausible inference of discrimination on the basis of age or gendex oBhg’

81n the PSAC, Plaintiff also alleges that Schmid “referenced Plaintifdarogatory fashion implicating her
gender, including repeatedly calling her a ‘dumb psycho bitch’ when si@&raonally served with the Summons
and Complaint in thisnatter.” (Ckt. No. 234, 139). This incident, however, occurred well after the alleged
discriminatory employment actions.
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allegations are that she is & gear old woman who is paid less than a 57-year old man, a 54-
year old man, and a 41-year old woman. That alone cannot plausibly support an infetence tha
discriminatory animus is the reason for the disparities in pay she allegesawet infer
discrimnation from thin air.” (quotingNorton v. Sam’s Clukl45 F.3d 114, 119 (2d Cir.
1998)). Thus, the NYSHRL hostile work environment claim against Defendants Pinsky and
Schmid are dismissed.
. Discrimination

To establish a gender discrimination claimder the NYSHRL, a plaintiff must show that
she was: (L “a member of a protected class;” (gualified for her position;” (3) “subjected to
an adverse employment action;” and‘@jher terminated or treated differently under
circumstances giving rise to an inference of discriminatidsKin v. Dep’t 6Educ, 110 A.D.3d
621, 622 (1st Dep’'t 2013). A plaintiff need not establigiiana faciecase at the pleadings
stage “her burden is ‘minimal—{[s]he need only plausibly allege facts that provide ‘at least
minimal support for the proposition that the employer was motivated by discriminatemy.’in
Vega v. Hempstead Union Free Sch. DBO1 F.3d 72, 84, 87 (2d Cir. 2015) (quatLittlejohn
v. City of New York795 F.3d 297, 311 (2d Cir. 2015)). Indeed, under the NYSHRL, “there can
be no claim for sexual discrimination, including that based on a hostile work environmess, unle
the plaintiff was treated differently because af $ex.”Hernandez v. Kaismari03 A.D.3d 106,
111-12 (1st Dep’t 2012) (citinQncale v. Sundowner Offshore Serg23 U.S. 75, 80 (1998)).

Assertions thaDefendantSchmid went to the MPD and accused Plaintiff of threatening
firefighters and failing to “scure her weapon in a safe at homBKt( No. 23-4, 1 32), and that
DefendanPinsky offered to make the investigation by her employer “go away” if she dropped

the order of protection and threatened that his firefighters would “report oargeier brdter
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if she did not,i@. 1 34), support an inference of personal animosity; they are not, however,
plausible allegations of gendeasedliscriminatory animusThus, Plaintiffs NYSHRL
discrimination claimsgainst Defendants Pinsky and Schare dismissa.
ii. Retaliation

Plaintiff argues that she “was subjected to retaliatory actions by Pinskgcanaid, both
men, as a consequence of seeking and obtaining an Order of Protection.” Protexdtgd act
within the meaning of the NYSHRL is conduct that “oppos[es] or complain[s] aboutfuhlaw
discrimination” Forrest v. Jewish Guild for the Blin@ N.Y.3d 295, 312-13 (2004ee also
N.Y. Exec. Law 8 296(7) (“It shall be an unlawful discriminatory practice rigrpgerson
engaged in any activity to which this section applies to retaliate or discrimgatsiany
person because he or she has opposed any practices forbidden under this article orédbecause h
she has filed a complaint, testified or assisted in any proceeding urdartitie.”). There is no
allegation that Plaintiff's actions in seeking or obtaining an order of protelstised on
incidents of domestic violence is an “activity to which [8 296(7)] applies,’see MiKyung
Cho v. Young Bin Cafd2 F. Supp. 3d 495, 507 (S.D.N.Y. 2013) (rejecting argument that the
plaintiff's “filing of a police report concerning Kim’s assault constitutesaqeted activity,”
explaining that “[t]his complait did not concern any conduct prohibited under . . . the
NYSHRL,” that “Kim’s assault of plaintiff, while disturbing, simply did not rel&deany
employment practice-discriminatory or not-ef the defendants,” and that “[a]side from the fact
that assaultacurred while plaintiff was working at Young Bin Café, there are no facts
suggesting any connection between the defendants’ employment practicleis asddult”).

Moreover, absent protected activity, there can be no plausible inferencetaliatary notive.

21



Accordingly, the NYSHRL retaliation clairas against Defendants Pinsky and Schisid,
dismissed
b. Village of Manlius and Manlius Fire Department

In the First, Second, and Third Causes of Action, Plaintiff alleges that Detevidlage
andDefendantFire Department subjected Plaintiff “to a hostile work environment becaunsz of
gender,” disparate treatment because of her gender, and retaliated agaimstdpgrd$ing
discrimination,” in violation of the NYSHRL. (Dkt. No. 23-4, 11 51-59). These Defendants
argue that they are not Plaintiff's employer and therefore cannot be ldédurader the
NYSHRL.® (Dkt. No. 13-1, at 9-10; Dkt. No. 14-1, at 15-17). Plaintiff responds in a footnote
that “Defendant Village is liable for the acts of its Fire Chizéfendant Pinsky, and possibly
Defendant Schmid, under the doctrine of respondeat superior.” (Dkt. No. 23-5, at 8 n.1). The
case Plaintiff cites for this propositioGunningham v. Petrilla30 A.D.3d 996, 997 (4th Dep’t
2006), concerns an employee’s negligence and has no bearing on a claim under tiRe.NYSH
See id ("Under the doctrine afespondeat superipan employer will be liable for the
negligence of an employee committed while the employee is acting in the scagpe of h
employment (quotingLundbkerg v New York25 NY.2d 467, 470 (1969))). Even if the doctrine
of respondeat superiarere available in this context, Plaintiff fails to allege a plausible
NYSHRL claim against Defendants Pinsky and Schmid; thereffoeedoctrine would not save
her clams against Defendants Village of Manlius or Manlius Fire Departmitordingly,
Plaintiffs NYSHRL hostile work environment, discrimination, and retaliatitaaims against

Defendant Village and Defenddfire Department are dismissed.

9 The Village and Fire Department Defendants also seek dismissal of the Titleuges of action. THRSAC
specifies, however, that PlaintdEserts her Title VII claims solely against the Town Defendant. (Dkt28ié,
1183-93). Accordingly, the Village and Fire Department Defendants’ matiatismiss the Title VII claims is
denied as moot.
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2. 42 U.S.C. §1983

a. Fourteenth Amendment— Hostile Work Environment and
Disparate Treatment

Defendants Pinsky and Schmid argue that Plaintiff fails to allege that grey w
personally involved in the alleged violation of the Equal Prote@ianse of thé-ourteenth
Amendment (hostile work environment and disparate treatm(@i). No. 141, at 22)."An
individual may be held liable unde. . § 1983 only if that individual is ‘personally involved in
the alleged deprivation.Littlejohn, 795 F.3d at 314 (quotirgack v. Hastings On Hudson
Union Free Sch. Dist365 F.3d 107, 127 (2d Cir. 2004)). A defendant’s “personal involvement”
may be established by a

showing that: (1) the defendant participated directly in the alleged
constitutional violation, (2) the defendant, after being informed of
the violation through a report or appeal, failed to remedy the
wrong, (3) the defendant created a policy or custom under which
unconstitutional practices occurred, or allowed the continuance of
such a policy or custom, (4) the defendans @eossly negligent in
supervising subordinates who committed the wrongful acts, or (5)

the defendant exhibited deliberate indifference . . . by failing to act
on information indicating that unconstitutional acts were occurring.

Even assumin@Ilaintiff sufficiently allegel personal involvement by Defendants Pinsky
and Schmid, who were not employed by MPD, in subjecting Plaintiff to a hostile work
environment andenderbased employmemliscrimination her gual protection claim&ail for
the same reasdher NYSHRL claims against them fail; Plaintiff has failed to plausibly allege
that either Defendant acted with discriminatory anirMegyg 801 F.3cat 86—88(to state a
Fourteenth Amendment equal protection claim, a plaintiff mpisifSibly allege fastthat

provide ‘at least minimal support for the proposition that the employer wagateok by

23



discriminatory interit ) (quotingLittlejohn, 795 F.3d at 311). Accordingly, the Fourteenth
Amendment claims against Defendants Pinsky and Schmid are dismissed
b. First Amendment — Retaliation

Defendants Pinsky and Schnaltboargue that Plaintiff fails to allege that they were
personally involved in the deprivation of her First Amendment rights. (Dkt. No. 14-1, at 22).
Here,however Plaintiff allegesthat Defendants Pinsky and Schmid were personally involved in
retaliating against her, in violation of the First Amendmfartpbtaining an order of protection.

A First Amendment retaliation claim requirggegations showinghat: (1) the plaintiff's spech

or conduct at issue was protected; (2) the defendant took adverse action againsttitiegpldi
(3) there was a causal connection between the protected speech and the adverEs@otbv.
Goord 558 F.3d 119, 128 (2d Cir. 2009).

Plaintiff's allegation thashe sought and obtained an order of protection against Schmid
suffices to allege that she engaged in a protected actiVhg rights to complain to public
officials and to seek administrative and judicial relief are protected by tteARiendment.”
Gagliardi v. Village of Pawling18 F.3d 188, 19@d Cir.1994) seeJackson v. New YarB81
F. Supp. 2d 80, 89 (N.D.N.Y. 2005) (concluding that the “plaintiff's actions in seeking
enforcement of her orders of protection were protectedé¥itist Amendment”). Plaintiff
further alleges thashortly after she obtained the order of protection, Schmid told her employer
that she had threatened Manlius firefighters and failed to secure her weajsaffahity,
which led to the initiation of amternal affairs investigation by the MPD. Plaintiff also alleges
thatDefendanPinsky threatened to interfere with her employnatrihe MPDunless she
terminatel the order of protection. Theassertions adequately alleggverse actions as well as

direct participation by Defendants Schmid and Pinsky in the allegsidAmendment
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retaliation'® Further, the allegations that Defendant Schmédie his accusations against
Plaintiff to the MPDwithin days of the order of protection abdfendanfinsky tiedhis threats
to the order of protectioallow a plausible inference of a causal connection between the
protected activity and the adverse actidacordingly, the First Amendment claims agaitigm
may proceed.
C. Monell Claims

Defendantd/illage of Manliusand Manlius Fire Departmeséek dismissal of Plaintiff's
42 U.S.C. § 1983 claims on the ground that Plaifdif§ to state a claim of municipal liability
underMonell v. Department of Social Servicd86 U.S. 658 (1978). A municipality “may not
be suedunder § 1983 for an injury inflicted solely by its employees or agents,” antles dialy
when it actually deprives, through the execution of its policies, an individual of histatmsal
rights.Monell, 436 U.S. at 694. Official municipal policy, which “includes the decisions of a
government’s lawmakers, the acts of policymaking officials, and practigesrsistent and
widespread as to practically have the force of law,” must be “the moving fazbeidthe

violation. Connick v. Thompsen63 U.S. 51, 59 n.5, 61 (2011).

10 Defendant Pinsky argues that it “is clear” that“acted in a personal capacity with regard to the plaintiff's
allegations against him.” (Dkt. No. 413 at 8). “In order to state a cause of action under 42 U.S.C. § 1983, dfplainti
must allege that some person acting under color of state law deppargdf a federal right.Washington v. James
782 F.2d 1134, 1138 (2d Cir. 1986) (citiB@mez v. Toledal46 U.S. 635, 640 (1980)). However, “[a] person is
not automatically a state actor under Section 1983 simply because he is a gowenmployee.Marino v. Jonke

11 CV 430, 2012 WL 1871623, at *6, 2012 U.S. Dist. LEXIS 78661, at *16 (S.D.N.Y. Mar. 30, 2tde9d, “acts

of officers in the ambit of their personal pursuits are plainly excltidéwited States v. Giordand42 F.3d 30, 43

(2d Cir.2006) (quotingscrews v. United State325 U.S. 91, 111 (1945)). The Second Circuit has “observed,
however, there is no bright line test for distinguishing personal pursuits fatiore taken under color of lavi.ld.
(quotingPitchell v. Callan 13 F.31 545, 548 (2d Cirl994). “A public employee may be liable under Section 1983
when he invokes the real or apparent authority of his position, or whenduntp#mployee performs actions akin
to his onduty duties. Marino, 2012 WL 1871623, at *€012U.S. Dist. LEXIS 78661at *18 (citingRivera v. La
Porte, 896 F.2d 691, 6996 (2d Cir.1990). As Defendants have not briefed this issue, the Court does natsaitldre
here. The Court notes that the parties have not addressed whether volnfiegrtérs are state actors with respect
to the alleged conducSeee.g, Fabrikant v. French691 F.3d 193, 207 (2d Cir. 2012gnusaitis v. Middlebury
Volunteer Fire Dejt, 607 F.2d 17 (2d Cir. 1979).
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ThePSACalleges:
With respect to the named municiga¢fendants, the actions and
omissions asaforementioned constitute municipal policy since
they are the actions and omissions of final policy making officials
of the Town of Manlius and/or Village of Manliugr addition,
said municipal Defendants created, maintained and/or fostered a
custom, policy or practice of discrimination [and retaliation]
thereby causing Plaintiff injury and harm. Finally, said municipal
Defendants failed to adequately traifficers and supervisors on
the rights of employees to be free from discrimination and
retaliation.
(Dkt. No. 23-4, 11 62, 66Rlaintiff has not responded to Defendamigition to dismiss the
Monellclaims and has only advanced arguments concerning Defendants Pinsky and Schmid.
(Dkt. No. 23-5, at 9-12). As there are no plausible Fourteenth Amendment claims against
Defendants Pinsky or Schmid, the only individuals who may be tied to the Villagardiusl or
the Manlius Fire Department, aMonell claim fails as well.

Plaintiff's allegations of municipal liabilitagainst the&/illage of Manlius and the
Manlius Fire Departmerfbr subjecting her to retaliation for exercising her right to freedom of
speech, are thashortly after the events of May 6, 2016, “firefighters had come [into a NYS
Troopers station] to report that she had been acting in a threatening mannemib&el15,”
andDefendant Pinskywho was chief of the Manlius Fire Departmeanicouraged and doted
“such reportgo intimidate and threaten hef{Dkt. No. 23-4, 1 37). Even assuming that the
conclusory allegations in tHRSAC sufficiently allege that Rsky was an official policymaker
for the Manlius Fire Department and the Village of Manithe, PSACfails to plausibly allege
that the challenged actions were within his policymaking authority. “[A]figpdif general
policymaking power on the part ad public official] is not sufficient for municipal liability to

attach.” Roe v. City of Waterbuyp42 F.3d 31, 38 (2d Cir. 2008). “[T]he challenged actions

must be within that official’s area of policymaking authorityd’ at 37 Pembaur v. City of
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Cincinnati 475 U.S. 469, 481 (1986) (“Municipigbility attaches only where the
decisionmaker possesses final authority to establish municipal potityespect to the action
ordered”) (emphasis added)effes v. Barne08 F.3d 49, 57 (2d Cir. 2000) (for municipal
liability to attach, final policymaker must have “final policymaking authdntthe particular
area involved) (emphasis added)Sege.g, Roe v. City of Waterbuyp42 F.3d at 38 (mayor
did not have “policymaking authority with respéatacts of sexual abuse he committed”)
Accordingly, theMonell claims against Defendants Village of Manlius and Manlius Fire
Department are dismissed.
3. Title VII
The Village and Fire Departmebefendants seek dismissal of Plaintiff's Title VII
claims onthe ground that Plaintiff did not identify them in the charge of discrimination that she
filed with the EEOC and thus failed to exhaust her administrative remedidsN® 14-1 at
14). As Plaintiff no longer asserts these claims against the Fire DepaiDefendants in the
PSACand has not otherwise opposed dismissal of these claims, they are distnissed.
4. Compliance with New York General Municipal Law 8§ 56h
The Town of Manlius Defendants (both municipal and individoafitend that dismissal
of Plaintiff’s tort claims—intentional/reckless infliction of emotional distress, tortious
interference, and prima facie toEighth-Tenth Causes of Actiot—is required because she
failed to fully comply with New York General Municipal Law § 50-h, a conditiceopaentto

bringingtort claims against municipal defendar{@3kt. No. 18-1, at 6)Plaintiff denies that she

1 The Village of Manlius also seeks dismissal of Plaintiff's state commowlzms. (Dkt. No. 13L, at 12-19). As
Plaintiff no longer asserts thedaims against the Defendant Village in the PSAC and has not otherwisseoppo
dismissal of these claims, they are dismissed.

2The Town Defendants also seekmdissal of Plaintiff's defamation claim. Plaintiff, however, is no longer
asserting that clairmgainst any Town Defendant.
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failed to cooperate withection50-h’s requirements but in the PSAC no longer asserts tort
claims against Defendant Town of Manlius. (Dkt. No. 23-5, at 4). Thus, Defendant Town’s
motion to dismisshese claimss denied as moot. Plaintiff argues thie sectiorb0-h

requirements are inapplicable to her tort claims against the individual Town Befeibelcause

the PSAC alleges that they were actingside the scope of their employment. (Dkt. No. 23-5, at
4).

Under New York law, service of a notice of claim is a condition precedent tactions
against municipalitiesSeeN.Y. Gen. Mun. Law 88 50¢#&)(a), 504(1). In tort actions
commenced agash a municipal employeaut not against the municipality that employs him,
service of a notice of claim on the municipality is “required only if the catpmr has a
statutory obligation to indemnify such [employédd. § 50e(1)(b).A municipality must
indemnify its employees for any judgment or settlement arising from acts or amissicurring
“while the employee was acting within the scope of his public employment esduiut only if
the municipality’s governing body h&srmally agreedo indemnty its employeesN.Y. Pub.
Off. Law 818(2), (4)(a).Once a notice of claim is filed against a municipality, the municipality
has ‘the right to demand an examination of the claimant relative to the occurrencdemté
the injuries or damages for which claim is made, which examination shall be upgonestabns
unless the parties otherwise stipulate.Y. Gen. Mun. Lawg 50-i{(1). Compliance with the
demand for an examination is also a condition precedent tadst50-h(5)(“ The action,
however, may not be commenced until compliance with the demand for examijation

The Town Defendants assert that Plaintiff, “at her attorney’s directifused to answer
several questions posed during theh5@xamination and, ultimatelwalked out of a 50-h

examination noticed by the Town of Manlius without completing the examination.” (Dkt. N
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18-1, at 7). The Town DefendarstisbmittedPlaintiff's notice of claim, the Town Defendant’s
“Notice of 50h Examination,” and the hearing transcript in support of their motion. (Dkt. Nos.
18-3, 18-4, 18-6). The Court need not consider these exhibits, however, because “[w]here,
according to a plaintiff's complaint, the defendant county employees wigng autside the
scope of their employmentge, by the commission of intentional torts, the filing of a notice of
claim is unnecessarySeale v. Madison Count929 F. Supp. 2d 51, 72 (N.D.N.Y. 2013)
accordN.Y. Pub. Off. Law 8L8(4)(b) (‘Except as otherwise provided by law, the duty to
indemnifyand save harmless . shall not arise where the injury or damage resulted from
intentional wrongdoing or recklessness on the part of the emplpyee

Here, Plaintiff'sclaimsof intentionalinfliction of emotional distress, tortious
interference, and prima facie tame based on alleg@atentionalconduct that would be well
beyond the scope of employme8&ee, e.g., Tulino v. City of New Yado. 15¢v-7106, 2016
WL 2967847 at *3, 2016 U.S. Dist. LEXIS 66012, at *10 (S.D.N.Y. May 19, 20@nlying
motion to dismiss tort claim where the plaintiff's claims weg intentional torts based on acts
committed outside the scope of employnteamd noting that the plaintiff's claim$or assault,
battery, and defamation are premised on alleged conduetdloéd almost certainly be ‘in
violation of . . . rule[s] or regulation[s]’ and beyond the scope of the individual Defendants’
employment”(alterations in origina)) Vesterhalt v. City of New Yqr&67 F. Supp. 2d 292, 301
(S.D.N.Y. 2009) (“Because trespass and false arrest are intentional torttNemd¥ork law,
plaintiff’s claims, by definition, constitute ‘intentional wrongdoing’ that does not gufalrf
indemnification. Therefore, plaintif’ trespass and false arrest claims are not procedurally barred
by her failire to file a Notice of Claim.(citations omitted))Kavazanjian v. RigeNo. 03¢€v-

1923, 2008 WL 534098&¢ *6, 2008 U.S. Dist. LEXIS 103881, at *20-21 (E.D.N.Y. Dec. 22,
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2008) (finding that thelaintiff's statelaw claimswere“not pracedurally barred by his failure to
file a Notice of Claim” becausihe alleged conduct-assault and battery anttentional
infliction of emotional distress-would, by definition, have constituted ‘intentional
wrongdoing”). Thus, failure to comply with New York’s notice of claim requirements under
section50-h poseso bar to Plaintiff's intentional tort claims against the individual Town
Defendants. Accordingly, their motion to dismiss is denied.

5. Defamation

DefendantSchmid seeks dismissal of the defamatclaim on the ground that tRSAC
does not contain the requisite specificity concerning this claim. (Dkt. No. 14-1, dio23pte a
claim for defamation under New York law a complaint must alledg:a false statement that is
(2) published to a third party (3) without privilege or authorization, and that (4) carses h
unless the statement is one of the types of publications actionable regardless oifi@s v.
Rolling Stone LLC872 F.3d 97, 104 (2d Cir. 201 1. (emphasis omittedjguaing Foster v.
Churchill, 87 N.Y.2d 744, 751 (1996))JA] plaintiff must plead facts demonstrating falsity to
prevail on a motion to dismiss” a defamation claifannerite Sports, LL&@. NBCUniversial
News Grp, 864 F.3d 236, 247 (2d Cir. 2017).

Accordng to thePSAC on May 6, 2016, Defendant Schmid went tolfeD and
“accusedPlaintiff] of threatening firefighters from Manlius back in December 2015.” (Dkt. No.
23-4, 132). As to the element of falsity, Plaintiff allegést “Defendant Schmid’s acsation
was false,(id.), and that New York State Troopers investigated the accusation “and found no

evidence that the allegations were ffel. 1 37). Plaintiff has adequately alleged that Schmid’s
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assertior—thatshe threatened firefighteravas false, and his motion to dismiss tlefamation
claim is cenied*3
6. Intentional Infliction of Emotional Distress

In her Eighth Cause of Action, Plaintiff alleges that Defendants Scliafesky, Marlow,
Gallup, Carnie, Peckins, Cushman, and Schmid subjected her to intentional or reditéiss inf
of emotional distress. (Dkt. No. 234 72—75). The Court of Appeals of New York has
“enumerated four elements of a cause of action for intentional inflictiemotfional distress:
‘(i) extrane and outrageous conduct; (ii) intent to cause, or disregard of a substantial pyobabilit
of causing, svere emotional distress; (in)causal connection betwedre tconduct and injury;
and (iv)severe emotional distressChanko v. Am. Broad. G 27 N.Y.3d 46, 56 (2016)
(quotingHowell v. NY. Post Cq.81 N.Y.2d 115, 121 (1993)). The standard is “rigorous” and
“[1] 1ability has been found only where the conduct has been so outrageous in character, and so
extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilizedmounity” Id. (quotingHowell, 81 N.Y.2d at
122).

a. Defendans Pinsky, Schmid, Schafer, and Marlowe

The Amended Complaint alleges that, on May 6, 2016, Defendant Schmid waat to t

MPD, Plaintiff's place of employment, and tdlxefendant Schaf¢a MPD captainjhat

Plaintiff had threatened firefighters and failed to secure her weapon in a safieeatlin@MPD,

1 Defendant Schmid’s argument that Plaintiff must pléetiefamabry statementerbatim is without meritSee
Prowley v. Hemar IngCorp. of Am.No. 05cv-981, 2010 WL 1848222, at *6, 2010 U.S. Dist. LEXIS 45249, at
*16-17 (S.D.N.Y. May 7, 2010) (explaining that “tdefamation need not be pled verbatim, ‘a pleading is only
sufficient if it adequately identifies the purported comination, and an indication of who made the
communication, when it was made, and to whom it @asmunicated™ (quotingcholastic, Inc. v. Stouffet24 F.
Supp. 2d 836, 849 (S.D.N.Y. 2000))). Moreover, Defendant Schmid’s reliariRzzmv. Edison, Inc172 F.

App’x 391, 395 (2d Cir. 2006), is unavailing Rizzoinvolved consideration of a motion for summary judgment
where the plaintiff “failed to specify the words that form the basis oab#on” and the report on which she based
her claim “containd no defamatory statements.”
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as DefendanBchafer informed Plaintiff later that day, initiated an internal affairs tigagsn
against her based on these allegations. When Plaintiff &eddant Schafer why Defendant
Schmid had not been arrested for violating the order of protection, which prohibited him from
going to her place of employmefchaferesponded that such an arrest “would not be
‘entertained and ordered her to turn in her weapons, keys, identification, and badge. (Dkt. No.
23-4, 1 33). Later that day, the Manlius Fire Chifendant PinskycalledPlaintiff and told
her that if she dropped the order of protection against Defendant Schmid, he could make the
internal affairs investigation “go awdyand threatened that, if she did not drop it, “he would
have his firefightersepot on her and . . . he would ‘file’ against her brother.” (Dkt. No. 23-4,
1 34).He also sent “threatening text messagdsd.).(Plaintiff contactedefendantsSchafer and
Marloweand advised them that Schmid vedempting to intimidate hetia the fre chief,but
they declined to investigate and requested that she turn in her off duty wedpomhéat night
Defendant Schafer called Plaintiff’'s supervisor from her-piar¢ job andalselytold him that
Plaintiff had“resigned” (Dkt. No. 23-4, § 8). Over the next few days, Plaintiff received
“several phone calls from New York Stgi¢YS) Troopergelling her “thaffirefightershad
come in to report that she had been acting in a threatening manner in December, 2015 at the
Manlius fire statiori the Troopers “investigated and found no evidence that these allegations
were true.”(Dkt. No. 23-4, { 37) Following these events, Plaintiff went to a hospital “for severe
stress” andvas sedated. (Dkt. No. 23-4, | 38).

As the Townand FireDefendants note, |&ntiff's claim is not based on a lorigrm
campaign of harassmendowever, asuming the truth of the facts alleged in B®AC the
course of conduct Defendants Pinsky, Schmid, Schafer, and Malagedlytook against

Plaintiff involved the knowing disregard of the order of protection prohibiting Schmid from
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approaching Plaintiff's workplacéhe initiation ofan investigation against her based on
Schmid’s allegationghe promise to make Schmid’s allegations “go away” if she drothyeed
order of protection along with the threat to report her and to “file” against héebibshe did
not, processing a “resignation” by Plaintiff when she had not resigned, andgfiasse reports
about Plaintiff to the New York State Police. Atdlgarly stage of the case, the Court finds that
Plaintiff has adequately allegéelxtreme and outrageous conduct which cannot be tolerated in a
civilized community” and adequately stated a claim for intentional infliction of emotional
distress against tke Defendantdaminski v. United Parcel Send20 A.D.2d 409, 412 (1st
Dep’t 1986) See idat410-12(finding that the plaintiff adequately stated a claim of intentional
infliction of emotional distress where he alleged that his supervisors wrorgglgeathim of
stealing money, threatened criminal prosecution and imprisonment, subjected hiee tootms
of threats and intimidation, and demanded his resignatsinjo v. Fleishmari64 F.3d 820,
828 (2d Cir. 1999) (citing cases in which courts hawtasned claims for intentional infliction of
emotional distress, all of which “involved some combination of public humiliation, false
accusations of criminal or heinous conduct, verbal abuse or harassment, physitsl thre
permanent loss of employment, or conduct contrary to public policy”).
b. Defendants Gallup, Carnie, Peckins, and Cushman

Plaintiff's claim againsDefendants Gallup, Carnie, Peckiaad Cushmanstems from
allegations that thesubjected her to sexual harassment or discrimination axhdorise to the
level of “extreme and outrageous condutit.’addition,becaus¢he PSACalleges that the
incidents involving Defendant Gallup occurred in 2013, (Dkt. No. 23-4, { 15), and the incident
involving Defendant Carnie occurred in April 201i@l. (ff 30), both incidents are outside the one-

year statute of limitation§SeeN.Y. C.P.L.R. 2183); Havell v. Islam292 A.D.2d 210, 21(Lst
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Dep’t 2002) (“A claim for damages for an intentional tort, including a tort not spaityficsted
in CPLR 215(3), is subject to a ogear limitation period).

Though thePSACindicates that the conduct involving Defendants Cushman and Peckins
occurredfollowing Cushman'’s fall 2014 promotion, it does not provide specific datesn
assuming these claims dnmely, the allegationsail to allege a plausible claim of intentional
infliction of emotional distresPaniels v. Health Ins. Plan of Greater N.Xo. 02€v-6054,

2005 WL 1138492, at *3, 2005 U.S. Dist. LEXIS 9036, at *9 (S.D.N.Y. May 12, 2005)
(dismissing intentional infliction of emotional distress claim in employment discriminatien cas
where the plaintiff alleged that “employees treated her “rudely and unfadlgare her extra
work to do, that her “disability” was not accommodated,” and that the employerdefuse
promote her and “fired her for discriminatory reasonisyeatte v. Bronx Overall Econ. Dev.
Corp., No. 00ev-543, 2001 WL 180055, at *2, 2001 U.S. Dist LEXIS 1670, at *6—7 (S.D.N.Y.
Feb. 22, 2001) (“Plaintiff alleges that defendant was biased against her based on heatrace
she was harassed and treated poorly on the job, and that she was denied the same benefits
opportunities and conditions of employment as her Hispanwarkers until she was ultimately
wrongfully terminaéd. Additionally, plaintiff alleges thatefiendant retaliated against her . . . .
While the alleged behavior of which plaintiff complains may support an employment
discrimination lawsuit, it is not the type of behavior that merits recovery fortioweh infliction

of emotional distress as established by the New York Courts.”).

Here,Plaintiff alleges that Defendant Cushman made sexually offensive comments,
advised other officers that Plaintiff was “trouble” and that they should disass&om her,
refused to acknowledge her, told her to find another job, hung up on her when she called with

work-related questions, complained about Plaintiff going to another supervisor foeasieR
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failed to provide critical backup to Plaintiff during the “pursdibaeckless motorcyclist,” and
then bragged to others that he had reported a concern about the pursuit, and asked other officers
to “write memos complaining about iiaff.” (Dkt. No. 23-4, {1 22—-28). Plaintiff reported this
conduct to Defendant Peckingho failed to adequately address her complaitds). Plaintiff
alleges this conduct caused her “embarrassment, stress and ankdefly23). Without more,
these allegationsf sexual harassment, intimidation, and retaliation are insufficient toastat
plausible intentional infliction of emotional distress claim against Defendantsraaséind
PeckinsSeeSemper v. New York Methodist HeS[&6 F. Supp. 2d 566, 587 (E.D.N.Y. 2011)
(“New York Courts are reluctant to allow [IIED] claims in employmestdmination cases
... .Acts which merely constitute harassment, disrespectful or disparatedneasnmostile
environment, humiliating criticism, intimidation, insults or other indignities fail to sustain a
claim of [IIED] because the conduct allelge not sufficiently outrageous.” (quotiigjevens v.
N.Y, 691 F. Supp. 2d 392, 399 (S.D.N.Y. 2009)))us, the allegations of intentional infliction
of emotional distress as against Defendants CushmanegkthBare dismissed.
7. Tortious Interference

Plaintiff alleges that Defendants Pinsky, Schmid, Schafer, and Marlowationtally
interferedwith Plaintiff's employment with the Town of ManliugDkt. No. 23-4, { 7¥.
Defendants argue that because this claim concerns a collective bargaining agréenteabor-
Management Relations ACLMRA”) , 29 U.S.C. 8§ 185, preempts it. (Dkt. No. 14-1, at 26-27).
Plaintiff correctly notes that because her employer, the Town of Manlius, igiegbol
subdivision of the State of New York, the LMRA does not apply and thus does not preempt her
claim.(Dkt. No. 23-5,at17-18);see WitedBldg. & Constr. Trades Council v. City of Camgden

465 U.S. 208, 215 (1984) (“[A] municipality is merely a political subdivision of the State from
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which its authority derives.”Malast v. Civil Serv. EngpAssn, Inc., 474 F. App’x 829, 830 (2d
Cir. 2012) (vacating and remanding district court judgment dismissing public yejdctate
law claims as preempted by the LMRA, explainingpt@resss explicit intention to exclude
publicemployees like Malast from the ambit of federal regoterenders the district coust’
preemption holding unteb&”). Accordingly, the Court turns to substance of Plaintiff's tortious
interference claim.

“To state a claim in New York for tortious interference with contract, a pfamtit
allege the following elementgl) the existence of a valid contract between the plaintiff and a
third party; (2)the defendans’ knowledge of the contra¢B) the defadants intentional
procurement of the ttd-party’s breach of the coratct without justification; (4actual breach of
the contract; and jglamages resulting therefromVandering Dago Inc. v. N. State Off. of
Gen. Sers, 992 F. Supp. 2d 102, 131 (N.D.N.Y. 201d}ing Kirch v. Liberty Media Corp.
449 F.3d 388, 401-02 (2d Cir. 20p@h general, the defendant must be a “stranger” to the
contract.Finley v. Giacobbg79 F.3d 1285, 1295 (2d Cir. 1996).

a. Defendants Pinsky and Schmid

In her memoranduraf law, Plaintiff asserts that “[w]ith respect to Defendants Pinsky
and Schmid, the allegations are that they falsely reported information to thg gvieD
otherwise caused Plaintiff to be subjected to discipline without just cause inoviaéher
contractual rights.” (Dkt. No. 23-5, at 1&ccording to the PSAC, Plaintiff is “a civil service
employee and a member of the Union” and is “protected by the contract” “enterdy iie
Town of Manlius with its employees.” (Dkt. No. 23-4, 1 4B8)ccordingto the PSAGhe
contract provides that:

“[iIn all disciplinary proceedings the officer shall be presumed
innocent until proven guilty and the burden of proof on all matters
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shall rest upon the Employer;” (Contract, Article XGrievance

and Discipline Procedures, 2(c); “An officer shall not be coerced,
intimidated, nor suffer any reprisals either directlyimdirectly

that may adversely affect his hours, wages, or working conditions
as the result of thexercise of his rights under this procedure’,(
2(d)); “Discipline shall be imposed only fdncompetency or
misconduct.” [d., 6(a)).

(Dkt. No. 23-4, 1 46jalteration in original)Plaintiff, howeverfails to allege that Defendants
Pinsky or Schmid had any knowledge of the ab@ferenced contracthus,theallegation that

they tortiously interfered with the disciplipeovisions of her contract by makifgse

allegations that led to an internal affairs investigation, fails to state a placisiiphefor relief.
Accordingly, the tortious interfenee claim as alleged against Defendants Pinsky and Schmid is
dismissed.

b. Defendants Schafer and Marlowe

ThePSACappears to advance tortious interference claims against Defendants Schafer
and Marlowe based on (i) the removal of her MPD equipment folloth@gnitiation of the
internal affairs investigation ar(d) the termination of her MPD employmerteeDkt. No. 23-

5, at 17 (arguing that “the amended complaint alleges that these Defendant sitig@ntefito
the lose [sic] of her contractual righitsough the loss of her department equipment, status, pay,
and ultimately her position” (citing Dkt. No. 2B-11 3246)).

Defendants Schafer and Marlowe correctly note that because they are Plamtiff's
employees, Plaintiff must allege that they “e&ded the bounds of [their] authority’ in order to
satisfy the ‘third party’ requirement.” (Dkt. No. 18-1, at 17 (quotimgey, 79 F.3d at 1295)).
“Under New York law, a plaintiff who brings a tortious interference claimtrallege that the
defendants we not parties to the contracCbhen v. Davis926 F. Supp. 399, 404 (S.D.N.Y.
1996). ‘When the claim arises in the employment context and the defendantsesmployees,

the plaintiff must allegéhat the defendansmployeeséxceeded the bounds of [their] authority’
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in order to satisfy thethird-party requirement.ld. (quotingFinley, 79 F.3d at 1295“A
supervisor is considered to have acted outside the scope of his employment if Widenisee
that the supervisas’manner of interferencevalved independent tortious acts such as fraud or
misrepresentations, or that he acted purely from malice einsetést. Id. (citing Murtha v.
Yonkers Child Care Ass'n, Inel5 N.Y.2d 913, 915 (197B)
I Loss of Equipment

The allegations that Defendé®thafer demanded@llaintiff’'s weapons, keys,
identification and badgatfter informing her that she was “now the subject of a[n] internal affairs
investigation” based on Defendant Schmid’s accusations (Dkt. Né, 21832—-33, 38)allow a
plausible inferace that Defendant Schafer interfered vién contractual right to befesumed
innocent”in all disciplinary proceedingg¢Dkt. No. 23-4, 1 46). The PSAC, however, contains no
allegations thabefendant Schaféused ‘wrongful meansor actedwith malice” and thus acted
outside the scope of his employment in requiring Plaintiff to return her MPD equiiphftsert
v. Loksen 239 F.3d 256, 276 (2d Cir. 2001). Further, to the extent Plaintiff intends to advance
such a claim against Defendant Marlowe, her claim fails because there are no afiébatio
anyone other than Defendant Schafer asked for or collected her equipment. gtgptide
tortious interference claims based on equipment loss are dismissed.

i. Termination of Employment

AlthoughPSACreferences a contract,dbes not indicatevhetherit fixed the duration of
Plaintiff's employmenbr whether Plaintiff was an-atill employee. In New York, “absent an
agreement establishing a fixed duration, an employment relationship is presumeadiring

at will, terminable at any time by either part§gabetay v. Sterling Drug, In®9 N.Y.2d 329,
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333 (1987)The Court therefore presumes the emplewt relationship was at willAn atwill
employee may maintain a tortious interfereale@m . .. in ‘certain limited situations.
Albert v. Loksen239 F.3d 256, 274 (2d Cir. 2001) (quotkgley, 79 F.3d at 129%. “To do so,
he or she must establish thatlaird party used wrongful means to effect the termination such as
fraud, misrepresentatn, or threats, that the means used violated a duty owed by the defendant to
the plaintiff, or that the defendant acted with malictl. (quotingCohen 926 F. Supp. at 403).

The PSAC alleges th&tefendant Marlowe procurdelaintiff's separation from the MPD
by falselyinforming the MPDthat she tesigned’ (Dkt. Nos. 23-4,  38)The allegation that
Defendant Marlowe misrepresented to the MPD that Plaintiff had resigned sivednad not,
allows a plausible inference that he actediolgt the scope of his authoritZohen 926 F. Supp.
at 404 (“supervisor is considered to have acted outside the scope of his employmeheif . . . t
supervisor's manner of interference involved independent tortious acts such as fraud or
misrepresentatia) or [if] ... he acted purely from malice or seiferest”) There are, however,
no allegations in the PSAC that Defendant Schafer had any role in the terminatiaintdf &
employment at MPD? Accordingly, the tortious interference claim againstédefant Marlowe
may proceed, but is dismissed as against Defendant Schafer.

8. Prima Facie Tort

Plaintiff's prima facie tort claim allegabat Defendants Pinsky, Schmid, Schafer, and
Marlowe “intended to inflict harm upon the pecuniary interest of the Rfdigtengaging in the
aforementioned actions and omission.” (Dkt. No. 23-4, 1 80). Defenalants that Plaintiff
fails to state a claim because she alleges that they acted with motives othersihésrédted

malevolence.(Dkt. No. 14-1, at 28; Dkt. No. 18-1, at)19

¥ The PSAC alleges that Defendant Schafer called Plaintiff's “superfvisarher partime job” and “told him that
[Plaintiff] had resigned.” (Dkt. No. 23, { 36). There are no allegations, however, that Defendant Schafer
communicated Plaintiff's alleged resignation to the MPD.
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The elementsf prima facietort are: “(1) intentional infliction of harm; (2) resulting in
special damages; (3) without excuse or justification; (4) by an act that wbeldvige be
lawful.” Twin Labs., Inc. WVeider Health & Fitnes900 F.2d 566, 571 (2d Cir. 199@)ting
Burns Jackson Miller Summit & Spitzer v. Lindne® N.Y.2d 314, 332 (198B)The Second
Circuit has held that “[tje touchstorieof prima facie tort fs ‘disinterested malevolence,’
meaning that the plaintiff canhrecover unless the defendant’s conduct was not only harmful,
but done with the sole intent to harriiwin Labs., Inc. v. Weider Health & Fitne$90 F.2d
566, 571 (2d Cir. 1990) (quotirgurns 59 N.Y.2dat 333).“[M] otives other than disinterested
malevolence,such as profit, self-interest, or business advantailedefeat a prima facie tort
claim?” Id. (quotingMarcella v. ARP Films, Inc778 F.2d 112, 119 (2dir. 1985)). “In addition
‘special damages must be alleged with sufficient partitpkaridentify actual losses and round
sums without any attempt at itemization are insufficiemtordham v. Islip Union Free Sch.
Dist., 662 F. Supp. 2d 261, 277 (E.D.N.Y. 2009) (quofgcover Group v. Lexmark Int’l, Inc.
333 F. Supp. 2d 78, 87 (ER.Y. 2004).

According to thePSAC Defendant Pinsky attempted to “intimidate Plaintiff into
dropping the order of protection against Benjamin Schmid, as they are frienkls,N{D 23-4, 1
34),andDefendant Schmid made “complaints to Plaintiff's emyploin an attempt to coerce
Plaintiff to meet with him and/or continue the relationshi” { 31) Because Plaintiff'glaims
againstDefendants Pinsky and Schmid comprise her defamation and intentional infliction of
emotional distress claimthey aresubject tadismissal See Gallagher v. N.C.Health & Hosps.
Corp., No. 16€v-4389, 2017 WL 4326042, at *6, 2017 U.S. Dist. LEXIS 155259, at *22
(S.D.N.Y. Sept. 20, 201{pranting motion to dismiss where “Plaintiffs fail to plead any facts to

support a laim for prima facie tortand instead improperly reassert the same allegations of
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misconduct and general harm that form the basis of their other causes of aatfahNo. 17-
cv-2942, 2018 WL 2049114, 2018 U.S. App. LEXIS 11277 (2d Cir. May 2, 2018).

Plaintiff's allegations against Defendants Schafer and Marlowe ghelgldifferent;
Plaintiff alleges thaton June 17, 2018hesubmitted a claim for workers compensation benefits
and benefits under New York General Municipal Law § 207-c, “to whehisentitled as her
injury is work related and that Defendant Marlowe “failed to process or providesé¢h
benefits. (Dkt. No. 23}, 38). Plaintiff argues thathteseallegatiors “adequately pleddl a prima
facietort claim.” (Dkt. No. 23-5, at 19).

As an initial matter, the Court notes that there are no allegations that Defendafet Sch
was involved in processing Plaintiff’'s claim for workers compensation bendiits, The PSAC
fails to state a prima facie tort claim against Defendahafer®®

Defendant Marlowe argueisat Plaintiff failed to allege that he “acted solely with malice
towards the plaintiff.” (Dkt. No. 26-2, at 17). Indeed, Bf2ACis replete with allegations that
Defendants “subjected women to retaliation and discriminatory apdrdite treatment,”
subjected “females of higher standards of performance and adherence to ruleslatidneg
while excusing men from the same standAraisd “participated in ashmaintained a long
standing practice, custom and polafydiscriminationagainst women.(Dkt. No. 23-4, 1 39-

40, 47). Even assuming, however, tR&intiff sufficiently allegs that Defendant Marlowe
acted with disinterested malevolengith respect to hawvorkers compensation claim, the PSAC

fails to adequately allege special damages.

15 Moreover, to the extent allegations against Defendant Schafer are tkiatisghat support the intentional
infliction of emotional distress and other tort claims, they fail to state ailplagima facie tort claimSee Nevin v.
Citibank, N.A, 107 F Supp. 2d 333, 347 (S.D.N.2000) (“[It is well settled that any claim that is covered by a
traditional tort cannot be the basis for a claim of prima facie-teven if the traditional tort claimsirn out not to
be viable.” (citingGertler v. Goodgold107 A.D.2d 481 (1st Dep’'t 1985))).
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ThePSACalleges that Plaintiff's pay “was suspended shortly after she went out on
medical leave” in May 2016, and that she consequently lost wages and benefits, whintledont
following Defendant Marlowe’s alleged refusal to process hek@rsrcompensation claim
While this allegation alludes to economic damages, it falls well short of the particularit
requirementSee McKenzie v. Dow Jones & (§o. 08ev-3623, 2008 WL 2856337, at *4,

2008 U.S. Dist. LEXIS 55387, at *16 (S.D.N.Y. July 22, 20@8anting motion to dismiss
finding that the plaintiff sdamage allegatigrwhich consisted “entirely of round figures and
lump sums, without any explanation of how plaintiff arrived at such figures’ to bdiansaif to
satisfy the special damages element of “a prima facie tort under New Yotk dmeting Solar
Travel Corp. v. NachtomNo. 00€v-3564, 2001 WL 641151, at *9, 2001 U.S. Dist. LEXIS
7549, at *32 (S.D.N.Y. June 8, 20Q)1)Accordingly, the prima facie tort clairs dismissed.

C. Cross-Claims

The Fire Departmeridefendants move dismisgDkt. Nos. 14, 22) the crosdaims for
indemnificationand contribution asserted by the Town Defendants and Defendant Marlowe on
the ground that they have “not breached any dutydaeélaintiff” and therefore “no basis
exists whereby the Town Police Department Defendants could recover dgaiRset
Department Defendants for their alleged liabilities in this acti@kt. No. 14-1, at 29-30)[he
Fire Department Defendants alggjuests that “the Court use its discretion in determining if
sanctions against the Town Police Department Defendants are appropriatBuiedet(b) of
the Federal Rules of Civil Procedure. (Dkt. No. 14-1, at 30). The Town Defendants oppose
dismissal othe crossclaims, but advance no legal support for their request that the motion to
dismiss thecrossclaims be denied. (Dkt. No. 26-2, at 19). They contend, however, that sanctions

are not warranted becaude crossclaims“are standard common law creslsims that were
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included simply to preserve apportionment of damages if a jury were to find liainilttye part
of more than one defendant, especially with respect to the plaintiff's tort cl§Dks. No. 26-2,
at 19).

An action for contribution malge maintained between concurrent, successive,
independent, alternative, and even intentionalfeasors, who have caused the ‘same injury’ to
plaintiff.” Castro v. County of Nassau39 F. Supp. 2d 153, 184 (E.D.N.Y. 2010) (quotihg
Invs., Inc. v. First Fidelity Bank, NatAssn, 935 F. Supp. 1333, 1346 (S.D.N.Y. 1996)ere,
theonly state lawclaim surviving against theire Department Defendants is the intentional
infliction of emotional distress claim. The same claim also remains against Tdend2ats
Schafer and Marlowe\s potential joint tortfeasors, the contribution claim may proceed against
the Fire Department Defendants.

“Unlike contribution, ‘[iilndemnity . . flows from either a contractual or other
relationship between the actual wrongdand another, such as that of employee and employer,
and involves a complete shifting of the los€astrq 739 F. Supp. 2dt 184 (quotingRiviello v.
Waldron 47 N.Y.2d 297, 306 (1979)). Here, the cross-claim contains no allegation of a
relationship or duty between the Town Defendants and Fire Department Defendants.
Accordingly, the Fire Department Defendants’ motion to dismiss the classfor
indemnification is granted. Sanctions are denied.

VI. AMENDMENT OF DISMISSED CLAIMS

In light of the Court’s ruling and analysis, it is doubtful that Plaintiff could playsibl
replead manyf the claims ordered dismisseNeverthelesson this record, the Court cannot say
amendment would be futile as to PlaintifiRy SHRL claims against Defendants Pinsky and

Schmd, Monell claims against the Village and Fire Department, intentional infliction of
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emotional distress claims against Defendants Cushman and Peckins, tortioeremter€laim
against Defendants Pinsky, Schmadd Schaferand prima facie tort claimThe Courtherefore
will allow Plaintiff to file an amended complaint as to these claims. Plaintiff shoulcerthas
PSAC in accordance with the guidance provided in this Memorandum-Decision and Ogder. An
amended complaint must be filed by August 31, 2018.
VIl.  CONCLUSION

For these reasons, it is

ORDERED that Defendant Pinsky’s motion to dismiss (Dkt. No. 14) under Rule
12(b)(5) isGRANTED in part andDENIED in part; and it is further

ORDERED that if Plaintiff does not, within 14 days of the date of this order, effectuate
service on Defendant Pinsky and file a certificate of service, the Clerk of thegball
DISMISS Defendant Pinsky from this action without further order; and it is further

ORDERED that the Fire Department Defendants’ motion to disifidés. No. 14) under
Rule 12(b)(6) iSSRANTED in part as follows:Plaintiff's NYSHRL, Fourteenth Amendment,
Monell, Title VII, and Tortious Interference clairase DISMISSED without prejudice; and
the Manlus Fire Department BISMISSED as a defendant in this action; ani further

ORDERED that the Fire Department Defendants’ mositmdismiss(Dkt. Nos. 14, 22)
the Town Defendants’ cros$aim for indemnificatiorareGRANTED and the crosslaim for
indemnification iDISMISSED without prejudice; and it is further

ORDERED that the FirdDepartment Defendants’ motions to dismiss (Dkt. Nosaid)
otherwiseDENIED; and it is further

ORDERED that the Village Defendant’s motion to dismiss (Dkt. No. 1&RANTED

and the Village of Manlius iIBISMISSED as a defendant in this action; and it is further
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ORDERED that the Town Defendants’ motion to dismiss (Dkt. No. 18) under Rule 12(c)
the intentional infliction of emotionalistress chim against DefendanGallup, Carnie, Peckins,
and Cushman and the prima facie tort claif@BANTED; and it is further

ORDERED that the Town Defendants’ motion to dismiss (Dkt. No. 18) is otherwise
DENIED; and it is further

ORDERED that Plaintiff's crosamotion to amend the complaifidkt. No. 23) is
GRANTED andPlaintiff is directed to revise the PSAC in accordance with the guidance
provided in this Memorandum-Decision and Order and file a Second Amended Complaint by
August 31, 2018.

IT IS SO ORDERED.

August 8, 2018

ﬂ)’\(MG/MkM

Brenda K. Sannes
U.S. District Judge
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