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MEMORANDUM-DECISION AND ORDER
l. INTRODUCTION

Presently before the Court is a motion by plaintiff to remand this action, removed by
defendant New York State Technology EntesprCorporation (“NYSTEC”) from New York
State Supreme Court to this District, on Septam8h@011. Plaintiff asserts that the removal
defective because defendant Employee Network, Inc. (“ENI”) did not consent to the remov,
Plaintiff also seeks attorneys fees and costscasal with the motion. (Dkt. No. 7). Defendan
oppose the motion (Dkts. No. 13, 15) arguing that #Bd a timely letter brief with the Court
expressing consent to the removal.

Il. BACKGROUND

On June 24, 2011, plaintiff commenced this action against the two named defendarj
New York State Supreme Court, Oneida Cgur®n September 1, 2011, defendants were sef
with the Summons and Complaint. On September 8, 2011, NYSTEC filed a Notice of Renj
to this Court. The basis for removal was that the complaint asserted claims involving the
Americans with Disabilities Act, 42 U.S.C. § 12101 thereby presenting a federal question.
Notice of Removal was signed by Luke Davignon, attorney for defendant NYSTEC.

On September 29, 2011, Julie P. Apter, counsel for ENI, forwarded a letter to Unite
States Magistrate Judge Andrew T. Baxter. The letter was filed with the Court on October
2011. Inthe letter, counsel advised that she would be entering an appearance on behalf ¢
However, she also stated:

Due to the fact that this matter was removed from State Court to
Federal Court in the Northern Digt, | have recently completed the
application for admission into the Northern District. | am presently
admitted in the Western, SouthemdaEastern Districts. | anticipate

receiving admission shortly and as soon as that is received, will be
filing the Notice of Appearance.
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In the interim, counsel for the plaintiff has consented to an extension
of time to answer. We requested an extension to October 15, 2011 in
order to allow my admission to preed. Counsel has also advised that

a letter to you at this point would be sufficient.

Should the Court require a forméjsilation filed prior thereto, please
advise and | will have someone admitted in the Northern District
execute it.

On October 3, 2011, a Text Order was issued granting ENI’s letter request. ENI wgs
directed to answer or respond to the complaint on or before October 17, 2011. On October 12,
2011, Julie Apter filed a Notice of Appearancebamalf of ENI. On October 14, 2011, defendgant
ENI filed an answer to the complaint.
[ll. DISCUSSION

“A district court may remand only if removal was improper, i.e., if the notice of remoyal
was procedurally defective.Mieschberger v. Dana Corp2011 WL 4916926, at *1 (E.D.N.Y.
2011) (citing 28 U.S.C. § 1447(c)).

Of relevance in this matter is Section 1447(c) which provides, in relevant part:

A motion to remand the case on the badiany defect other than lack

of subject matter jurisdiction must be made within 30 days after the
filing of the notice of removal under section 1446(H)at any time

! Section 1446 provides:
Procedure for removal of civil actions

(a) Generally.--A defendant or defendants desiring to remove any civil action from a State court shalllfile in
the district court of the United States for the distand division within which such action is pending a
notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and containing ja short
and plain statement of the grounds for removal, tagetlith a copy of all process, pleadings, and orders
served upon such defendant or defendants in such action.

(b) Requirements; generally.--(1) The notice of rema¥a civil action or proceeding shall be filed within
30 days after the receipt by the defendant, througlicseov otherwise, of a copy of the initial pleading
setting forth the claim for relief upon which such actiopmrceeding is based, or within 30 days after thg
service of summons upon the defendant if such initial pleading has then been filed in court and is no
required to be served on the delant, whichever period is shorter.

(2)(A) When a civil action is removed solely undection 1441(a), all defendants who have been propetly
joined and served must join in or consent to the removal of the action.
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before final judgment it appears that the district court lacks subject
matter jurisdiction, the case shall be remanded.

“While courts generally do not require all defendants to sign the removal petition its
most courts have required some form of unambiguous written evidence of consent to the g
timely fashion”, a requirement known as the “rule of unanimity&ller v. New York City Health
and Hosps. Corp 2010 WL 481336, at *2 (S.D.N.Y. 2010) (citations omittegle also Codaprad
Corp. v. Wilson997 F.Supp. 322, 325 (E.D.N.Y.1998) (some form of unambiguous written
evidence of consent to the court in timely fashieee also Sleight v. Ford Motor C@010 WL
3528533, at *1 (E.D.N.Y. 2010) (“[I]n cases where there are multiple defendants, the Rule
Unanimity requires that ‘all named defendants over whom the state court acquired jurisdict
must join in the removal petition for removal to be proper™). “Without such consent, ‘there
would be nothing on the record to bind tlegedly consenting defendant’ or ‘prevent[] one
defendant from choosing a forum for allGlatzer v. Cardozo2007 WL 6925941, at *2
(S.D.N.Y. 2007) (citingsetty Oil Corp. v. Ins. Co. of N. An41 F.2d 1254, 1262 n. 11 (5th
Cir.1988));see also Town of Moreau v. State Dep’t of Envtl. Cons&®®7 WL 243258, at *5

(N.D.N.Y. 1997).

(B) Each defendant shall have 30 days after receipt grvice on that defendant of the initial pleading ¢
summons described in paragraph (1) to file the notice of removal.

(C) If defendants are served at different times, alatka-served defendant files a notice of removal, any
earlier-served defendant may consent to the rehewem though that earlier-served defendant did not
previously initiate or consent to removal.

28 U.S.C. § 1446
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“It is insufficient for a defendant who has not signed the removal petition to merely gdvise

the removing defendant that it consents to removal and that the removing defendant may
represent such consent to the Court on its behgldiélman v. Pageb35 F.Supp.2d 290, 292
(D.Conn. 2008) (internal quotation marks and citation omitted). A defendant may consent
removal through counseFerreira v. New York Daily New2009 WL 890577, at *2 (E.D.N.Y.
2009).

In this matter, it is undisputed that NYSTEC timely filed a Notice of Removal. Withit
thirty days of receipt of NYSTEC’s NoticENI's counsel, Julie Apter, forwarded a letter
directly to the Court, not to defendantCf. Berrios v. Our Lady of Mercy Med. GtL999 WL
92269, at *3 (S.D.N.Y. 1999) (“[i]n this case, since it is uncontested that no one communic
the court prior to the expiration of the thirty day period that [the defendant] had consented
removal, removal is defective). In the letter, counsel clearly indicated that she representeq
and further, that she was authorized to act on ENI’'s behalf. While counsel did not addresg
defendant’s Notice of Removal, counsel clearly consented to jurisdiction. Counsel adviseq
Court that she was seeking admission to this Gauthat she could file an answer on her clier
behalf. She further stated that if a formal stipulation was necessary, she would have anot}
attorney admitted in this Court to assist hecamplying with the Court’s requirements. The
Court finds that counsel’s assertions in timely correspondence to the Court provides
“unambiguous evidence” of ENI's consent to removal.

Defendants also argue that this matter presents “a unique situation”such that any te

defects in the removal process have been cured. Specifically, defendants argue that wher
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ENI's counsel could not file any paperwork with the Court to consent or object to the demand.

Further, ENI's counsel has filed an affidavit in opposition to the within motion to remand.
In some instances, courts may exercise their discretion and permit a defendant to ¢
technical defects in removal petitionslichaels v. State of N,B55 F.Supp. 315, 321 (D.N.J.
1996). Although communication between the parties is not evidence of consent to remov3
affidavits submitted by counsel provide further support for removal of this matter. To wit, B

counsel averred that upon receipt of the Notice of Removal on September 16, 2011, she ¢

plaintiff's counsel and defendant’s counsel. Mpter claims that she advised counsel that she

could not sign any consent in Federal Court nor could she file a Notice of Appearance bec
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her application for admission was pending. Plaintiff’'s counsel asserts that ENI's counsel never

objected to remand until the filing of the motion. However, based upon Ms. Apter’'s
correspondence to this Court and her affiddetailing conversations, plaintiff's counsel was
undoubtedly aware, in September 2011, that ENI had no objection to federal jurisdiction.
Even assuming that ENI's counsel’s letter to the Court did not sufficiently confer EN
consent to federal jurisdiction, the Court finds that ENI's counsel’s prior communications W
plaintiff's counsel and affidavit in opposition to the within motion to remand cures any defe
the original Notice. Moreover, ENI filed ansamer with the federal court caption and index
number, in federal court, on October 14, 2011, only six days after the thirty day consent pe
lapsed. Based upon the short delay and plaintiff’'s counsel prior conversations with Ms. Af

plaintiff cannot claim any prejudice.See Sicinski v. Reliance Funding Co#t1 F.Supp. 649,

2 plaintiff's motion papers did not include or memtiMs. Apter’'s September 29, 2011 letter to the Court,
Plaintiff's counsel did not acknowledge having any conversation with Ms. Apter regarding the service of her g
answer or the jurisdictional issue presented herein.
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652 (D.C.N.Y. 1978) (“[e]ven if the lack of bothgsiatures were conceded to be a defect in th
petition, the plaintiff has not been seriously prejudiced thereby”).
With respect to plaintiff's motion for attorneys’ fees, pursuant to 28 U.S.C. § 1447(c
award of attorneys fees and costs on a motion to remand is left to the discretion of the Col
be exercised based on the nature of the removal and the nature of the re@latmbf v.
Cardozo,2007 WL 6925941, at *4 (S.D.N.Y. 2007). In this action, no fee award is warrante
plaintiff's ADA claim confers clear subjentatter jurisdiction on this CourSee id.
Based upon the aforementioned, plaintiff's motion to remand and for attorneys’ fees
incurred as a result of the removal is derfied.
IV. CONCLUSION
For the foregoing reasons, it is hereby
ORDERED, that plaintiff's motion to remand (Dkt. No. 7)ENIED; and it is further
ORDERED, that plaintiff's motion for attorneys’ fees and costBENIED.
IT IS SO ORDERED.

Dated: March 5, 2012
Albany, New York p

Mae A, D'Agost:l.n
U.S. District Judge

3 The Court notes that in a Reply Affirmation, courfeelplaintiff argues, “[t]he first time Defendant ENI
2011" and annexed a copy of email correspondence dgjriils. Apter advised my office upon her receipt of
email is dated October 11, 2011, prior to Ms. Apter’'s adomst this district and provides, “I still do not have the

password to file any documents in the Northern District. We will not be opposing your motion, obviously”.
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plaintiff's motion to remand that they would not be oppggur motion”. Counsel’s assertion is disingenuous. The




