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Hon. Brenda K. Sannes, United States District Judge:

MEMORANDUM -DECISION AND ORDER
INTRODUCTION

These related diversity breach of contract actions arisedigputes betweedtica
Mutual Insurance Company (“Utica@ndMunich Reinsurance America, Inc. (“Munich”)
regarding monies owaghder the terms of the facultative reinsurance certificates Munich issued
to Utica in 1973 (No. 12v-196) and 1977 (Nd.3-cv-743)! Presently before the Court ate
parties’ motions in liming(Dkt. Nos. 332, 344, 346, 352—-356).

Il PROCEDURAL AND FACTUAL BACKGROUND

The Court assumes familiarity with the procedural and factual background caseisas
set forth in its March 20, 2018ecision? Utica Mut. Ins. Co. v. Munich Reins. Am., Ifidtica

1), No. 12¢v-00196, No. 13v-743, 2018 WL 1737623 (N.D.N.Y. Mar. 20, 2018).

For convenience, unless otherwise specified, docket citations are torte ifil:12-cv-196.

*The Court refers to the 1973 facultative reinsurance certificatee45973 Certificate,” the 1977 facultative
reinsurance certificate éise“1977 Certifiate,” the 1973 umbrella policy #%“1973 Umbrella,” and the 1977
umbrella policy ashe“1977 Umbrella.”

3No LEXIS citation available.



[l. DISCUSSION
A. Munich’s Motions in Limine

1. Motion to Preclude Evidence of Follow the Fortunes and Follow the
Settlements(Dkt. No. 332)

In ruling on the parties’ motions for summary judgment, the Court noted that it was
undisputed that neither Certificate contained a followftiteines or followthesettlements
provision.Utica I, 2018 WL 1737623, at *21-Z2Further, the Court declined, “[o]n this

record,” “to imply a followthe-settlement clause into the reinsurance certificatds&t*22.
Concerned that the “Court appears to have left the door slightly ajar to percait Utito come

forth with evidenceestablishing that following clauses are implied in the Certificates as a matter
of custom and practice,” Munich filed a motion in limine seeking to preclude Utioa fr
presenting any evidence on this issue at trial. (Dkt. No. 332). Utica opposes Murotiois.m

(Dkt. No. 334). The Court held oral argument on the motion and directed further briefing. (Dkt.
No. 340).After carefully considering the partiestguments, the CoudieniesMunich’s motion.

The Courtwill allow Utica to present evidenca trialas towhetherthe doctrines of follow the
fortunes or follow the settlements were, at the time the parties agreed totifieas, so

“fixed and invariable” in the reinsurance industry as to be part of the Catdi$iBritish Int'l

Ins. Co. v. Seguros La Republica, $342 F.3d 78, 84 (2d Cir. 2003) (quotiBglasco Theatre

Corp. v. Jelin Prod, Inc,, 270 A.D. 202, 2051(st Dep’t1945)).

*The followthe-fortunes doctrine “binds a reinsurer to accept the cedgodd faith decisions on all things
concerning the underlying insurance terms and claims against the insured@digegtactics, lawsuits, compromise,
resistance or capitulationN. River Ins. Co. v. Ace ArReins Co,, 361 F.3d 134, 1320 (2d Cir. 200% The
follow-the-settlementsloctrinebinds the reinsurer: (1) to the cedent’s good faith settlements that éeasta
arguably within the scope of the insurance coverage that was reinddegdgr Ins. Co. (U.K.) v. Brannkasst96
F.2d 506, 517 (2d Cir. 1993); and also (2) to the cedent’s reasonabkefilzshent allocation decisignd.S.Fid.

& Guar. Co. v. AmRelns. Co, 20 N.Y.3d 407, 42922 (2013).
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As the Court noted in its summary judgment ruling, reinsurance contracts are “gbverne
by the same principles that govern contracts gener&lpb. Reins. Corp. of Am. v. Century
Indem. Ca.30 N.Y.3d 508, 518 (20173eeGlob. Reins. Corp. of Am. v. Century Indem.,Co.
890 F.3d 74, 77 (2d Cir. 2018) (explaining that, wimdarpreting facultative reinsurance
contacs, “courts must ‘look to the language of the policy above all else,’ in determiging i
meaning” (quotindgslob. Reins. Corp. of Am30 N.Y.3d at 518)).

Utica seeks to implg follow-thefortunes offollow-the-settlements clause into the
parties’ contracbased upon the “custom and practice” opinioisoéxperts, Andrew Maneval,
Paul Feldsher, and Debra Roberts. (Dkt. No. 334, at 12). Andrew Maneval statespotis re
that:

Reinsurance contracts are understood in the industry to be

governed by a pmiciple requiring that the reinsurer ‘follow the

fortunes’ of the ceding company. In the context of payments made

to underlying insured, the reinsurergenerallyunderstood to be

obligated to ‘follow the settlements’ made by the ceding

company.. .. While these principles are frequently expressed in

writing in reinsurance contracts, as a matter of custom and practice

in the industry,generallythey are considered to be applicable to

reinsurance contracts even if specific reference is not madento the

in the contract.
(Dkt. No. 301-67, 1 14). Paul Feldsher opines that a “basic and customary tenant” of the
insurance and reinsurance industry “is that reinsgemgrallyfollow the fortunes of the
cedents’ settlements and handling claims.” (Na. 301-76, T 28). Debra Roberts statesghat
“disagrees with [Munich’s expert’s] conclusion that these reinsurancéazges do not contain
any implied followthe-fortunes or follow-thesettlements concepts, as it is my opinion that all

reinsurance contracts, unless expressly stated otherwise, follow the $artisegtlements of the

underlying coverage.” (Dkt. No. 301-62, 1 25).



Utica asserts that one of Munich’s own experts “agregti’ this assessmertiting to
the testimony of Daniel SchnidDkt. No. 334, at 15). Schmidt opined that Munich would be
obligated to indemnify Utica “[i]f the settlement were reasonably consistentivatterms and
conditions of the underlying policies (and the 1973 and 1977 certificates).” (Dkt. No. 3atL-50,
14). Schmidt also opined, howev#rat it “clearly is not a matter of widespread industry and
custom and practice” thahampliedfollow-the-fortunes provision bindsreinsurer to follow all
of a ceding company’s “allocation decisions, including pegtement, regarding how it will
choose to allocate its loss payments in respect of its available reinsusaaczsge.” (Dkt. No.
313-82, at 13).

“[T]he burden of proving a trade usage has generally been placed on the partyngenefiti
from its existence.British Int’l Ins. Co, 342 F.3d at 83 (quotingutnam Rolling_adder Co. v.
Mfrs. Hanover Tr. Cq.74 N.Y.2d 340, 348 (1989)). “Under New Yddw .. . custom and
usage evidence must establish that the omigted is ‘fixed and invariablah the indugy in
guestion.”Hutner v. Greengr34 F.2d 896, 900 (2d Cir. 1984) (quotBelasco Theatre Corp.
270 A.D. at 20% “One who seeks to use trade usage to . . . annex a term to a contract must show
either that the other party to the contract is actually aware of the usags, thetbxistence of
the usage in the business to which the transaction relates is so notorious that a pedazarpf o
prudence in thexercise of reasonable care would be aware drétiters Ltd. v. Dow Jones
Telerate, InG.231 A.D.2d 337, 343 (1st Dep’t 1997T.He trade usage must s well settled,
so uniformly acted upon, and so long continued as to raise a fair presumption that it was known
to both contracting parties and that they contracted in reference tHeBettish Intermational,

342 F.3d at 84 (quotinBeuters 231 A.D. 2d at 343-44).

*The casdaw Utica cites concerning implied-fact covenants does not address the admisgierpert testimony
at issue hereSeee.g, Rowe v. Great Atlk Pac. Tea Co., In¢.46 N.Y.2d62, 69 (1978) (“[A] party who asserts the
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The existence of an industry custom is “in the first instance a question ofAatitg
Cas. & Sur. Co. v. Home Ins. €882 F.Supp. 1328, 1349 (S.D.N.Y. 1995), and the party
seeking to rely on such custanust present sufficient evidence to create a triable issue of
factHutner, 734 F.2cat 900 Munich argues that Utica’s experts’inns concerning the
follow-the-fortunes and follow-theettlement doctrines at best identify a general custom and
practice and thus fall short of the “fixed and invariable” standdesheval for example, opines
that“generally where, as here, a reinsurance certificate does not contain a-tbkofertunes or
follow-the-settlement provision, such provisions are still “considered to be alplelit(Dkt. No.
301-67, 1 14)Similarly, Feldsher states that “reinsurgenerallyfollow the fortunes bthe
cedents’ settlements and handling claims.” (Dkt. No. 301-76, § 28). Although Roberts
unequivocdl asserts thdtall reinsurance contracts, unless expressly stated otherwise, follow
the fortunes or settlements of the underlying coverage,” (Dkt. No. 301-62, feR&pitonis
not supported by further explanation or specific facts. The Court notes that tke, pant are
highly sophisticated and represented by able counsel, did not raise this issusumtary
judgment stagaiVhile Utica mayultimately be unable to show the follow-tF@tunes and
follow-the-settlements doctrines were fixed and invariable in the reinsurance indusieytiate
the parties agreed to the Certificates, the Court declines to entertain Winasgence, a second
motion for summary judgment just prior to tridlccordingly, Munich’s motion to preclude
evidence concerning follow the fortunes or follow the settlements, (Dkt. No. 332), ésldeni

Two additional points Utica raised in its briefing, however, requirdéusrtiscussion.

existence of an implieth-fact covenant bears a heavy burden, for it is not the function of the aotetadke th
contract agreed to by the parties, but rather to enforce it as it exists. Thug,rmalang such a claim must prove

. .. that the particular unexpressed promise sought to be informed i$ imjféicit in the agreement viewed as a
whole.”); Voss vBank of Am N.A, No. 15¢cv-0232,2015 WL 9581832 at *7, 2015 U.S. Dist. LEXIS 17314%t

*22 (N.D.N.Y. Dec. 30, 2015)noting that under implied covenant of good faith and fair dealing,Herefiarty

shall do anything which will have the effect of teging or injuring the right of the other party to receive the fruits
of the contract(quotingKirke La Shelle Co. v. Armstrong C@63 N.Y. 7987 (1933)).
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First, Utica asserts that “the Court must consider custom and practice to asseg&s wheth
an ambiguity exists” in the contract language. (Dkt. No. 357, at 7). While this iseatcor
statement ofhe law,see Sompo Japan Ins. Co. of Am. v. Norfolk S. Ry76».F.3d 165, 180
(2d Cir. 2014) (“Evidence of trade practice and custom may assist a court midetgrwhether
a contract provision is ambiguous in the first instanceltiza has failed to explainow that
principle applies her& he cases Uticeites in support of its assertiane inappositeSeelnt’|
Multifoods Corp, 309 F.3d at 87 (where “competing inferences . . . can be drawn from the
language” of the policy, contract is facially ambiguous and evidence probativdie$’patent,
including evidence of custom and usage may be consid&edn Star Shoe Co., Inc. v. Strictly
Goodies, InG.657 F. Supp. 917, 920-21 (S.D.N.Y. 1987) (considering business custom and
usage on what it means in the shoe business to be a sales “representative”).

Second, Utica contends that the custom and practice need not be “fixed and invariable”
and that it need only show a “custondagractice that isgenerally understoouh the particular
trade or business.” (Dkt. No. 357, at 13 (quotihggo Boss Fashions, Inc. v. Fed. Ins. @&2
F.3d 608, 617 (2d Cir. 2001)). As Utica acknowledges, however, the “generally understood”
standardbnly applies to the determination and resolution of an ambigtdtyat 13) Here,Utica
has not identified a “word or phrase” in t@ertificates “capable of meaning” that Munich is
required to follow the fortunes or follow the settlemehkigsgo Boss252 F.3d at 617. Indeed,
any such terms are wholly absent from the Certificates. Thereforeptotithe follow-the-
fortunes or followthe-settlements doctrines into the Certificates, Utica must show that they are a

“fixed and invariable” custom and prami of the reinsurance industry.



2. Motion to Preclude Certain Testimony by Utica’s Experts (Dkt. No.
344)

As discussed below, any of the issues Munich raises in its motion to preclude testimony
by Utica’s experts (Dkt. No. 344) and in its motion concerning general evidessalsi (Dkt.
No. 346) argorematureoverly broad in scop@ndlack factual context and are thereftwest
resolved at triain the context of trial evidenc&ee Wechsler v. Hunt Health Sys., L381 F.
Supp. 2d 135, 140 (S.D.N.Y. 2003) (“Evidence should be excluded on a motion in limine only
when the evidence is clearly inadmissible on all potential groundiéetia Sport & Arts s.r.l. v.
Kinney Shoe CorpNo. 95€v-3901, 1999 WL 946354, at *7, 1999 U.S. Dist. LEXIS 16085
*22 (S.D.N.Y. Oct. 19, 1999) (“[A]lthough defendant is correct that neither expert nor lay
witnesses may testify as to conclusions of law, this motion is prematgee"glsdJnited
States v. Goodal&31 F. Supp. 2d 804, 808 (D. Vt. 2011) (“The trial judge may reserve
judgment on a motion in limine until trial to ensure the motion is considered in the propat fact
context.”).

a. Custom and Practice
Munich seeks an order precluding Utica from introducing trial testimorifireg of its
experts, Andrew Maneval, Paul Feldsher, and Debra Roberts, “about various altegstr)i
customs and practices.” (Dkt. No. 344, at 3). Specifically, Munich argues that pyeafishese
experts’ testimony is required because their opsmncerning custom and practice are
inconsistent “with how courts within the Second Circuit define custom and pradsice,”

“validation” and “foundation,’and “overuse and misuse the concept of custom and practice.

(Dkt. No. 344, at 4). Utica opposes this motion. (Dkt. No. 375).



I. Declaratory Judgment Expenses

At the summary judgment stage, the Court found that the language in the Cestificate
concerning Munich’s obligation to pay expenses was ambiguous, and that extiitence was
required to detenine whether expenses included declaratory judgment expéhsmsl, 2018
WL 1737623, at *19-2Presently before the CourtNdunich’s motion to precludi&laneval
from testifying that there was a custom and practice in the reinsuranceyrafusteaing broad
descriptions of ‘expenses’ in reinsurance contracts to include [declaratonggntjgexpenses.”
(Dkt. No. 344, at 6; Dkt. No. 301-67, 1 49). Munich argues that bet#icsemust establish that
the practice of including declaratory judgment expenses in reinsurancactemtas “fixed and
invariable” andMlaneval concedethat not all companies adopted that custom and practice, his
testimonyon this issue should be precluded. (Dkt. No. 344, afittga opposes this motion
(Dkt. No. 375, at 111

“The trial court has always had broad latitude over the admission of evidence and it ha
been particularly broadened with respect to the admissibility or exclusexpeft evidence.
This principle of broad discretion is never more evident where theé ltasito determine if the
expert testimony will be helpful to the fact findeRbndout Valley Cent. Sch. Dist. v. Coneco
Corp.,, 321 F. Supp. 2d 469, 473 (N.D.N.Y. 2004) (citations omitted). Where, as here, the expert
will testify at a bench trial, courts are more willing to admit expert testimony, with the
understanding that the testimony can be given only the weight that it deserersluded in
whole or in part, after the trial as necess&ge CDRWNantagh, Inc. v. Shell Oil CaNo. 07€v-
4497, 2011 WL 795865, at *9, 2011 U.S. Dist. LEXIS 19717, at *23-24 (E.D.N.Y. Feb. 28,
2011) (citingVictoria's Secret Stores Brand Mgmt., Inc. v. Sexy Hair Concepts, Na@)7€v-

5804, 2009 WL 959775, at *6 n.3, 2009 U.S. Dist. LEXIS 30458, at *16 n.3 (S.D.N.Y. Apr. 8,



2009). “It is not that evidence may be less reliable during a bench trial; it théhaburt’'s
gatekeeping role is necessarily different. Where the gatekeeper and the faatinolee and the
same—that is, the judge-the need to make such deoiss prior to hearing the testimony is
lessened.In re Salem465 F.3d 767, 777 (7th Cir. 2006) (citibgited States v. Browd15
F.3d 1257, 1268-69 (11th Cir. 20D5

In this case, Munich contends that Maneval’'s testimony is equivocal aniilsus
show that the inclusion of declaratory judgment expenses was a fixed and invarsabie and
practice at the time the Certificates were issdi@dprevail on its interpretatigiJtica must, as
Munich argues, establish a “fixed amdariable” usge of which Munich was or should have
been awareSeelnt’| Bus Ins. Co., Ltd. v. World Tradet€ Props., LLC, 467 F.3d 107, 134-35
(2d Cir. 2006;) Law Debenture Tr. Co. of.M.v. Maverick Tube Corp595 F.3d 458, 466—67
(2d Cir. 2010) However, as this is a bench trial, and Munich’s arguments largely challenge th
credibility of Maneval’'sestimony andhe weight to which is entitled, Munich’s motion to
precludeat this times denied.

il. Notice of Mid-Term Changes to Reinsured Policies

Munich seekso preclude Utica from offering “expert testimony on some alleged custom
and practice regarding the manner in which oéslen the 1970s notified reinsurers about mid-
term changes to reinsured policies.” (Dkt. No. 344, a$pgcifically, Munich seeks toreclude
the introduction of Feldsher’s opinion concerning notification of changes in the 1970s on the
ground that it is “internally inconsistentjd(at 7), and Maneval’s testimony that there was a
custom and practice of providing notification “at meetings or by telephone” on the ghamd t
is “flimsy” and thus fails to establish “a universal and accepted practibe o703, (id. at 8

(quoting Dkt. No. 301-75, 1 26)). Utica opposes Munich’s motion. (Dkt. No. 375, at 13-14).
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Expert testimony regding “the ordinary practices in an industig”appropriate if it
helps a fact finder evaluate a pastgonduct against the standards of accepted praétideited
Statesex rel. AntiDiscrimination Gr. of Metro N.Y,.Inc. v. Westchesteradrty, No. 06¢€v-
2860, 2009 WL 1110577, at *3, 2009 U.S. Dist. LEXIS 33709, at *8 (S.D.N.Y. Apr. 22,;2009)
see Marx & Co. Inc. v. Diner€lub Inc,, 550 F.2d 505, 508-09 (2d Cir. 197@}jca Mut. Ins.
Co. v. Fireman’s Fund Ins. CA238 F. Supp. 3d 314, 341-43 (N.D.N.Y. 2017). Further, a
discussed,rguments concerning the consistencgtength of an expert’s testimony are matters
for the finder of fact to consider when determining the weight to assign the tegamd@re
not, in this case, grounds for preclusion. Accordingly, Munich’s motion to preclude is denied.

iii. Materiality of Defense Endorsement

Munich seeks to preclude Utica from offering expert testimony “for the progpos$hat
the change effected by the nterm Defense Endorsemento provide defense costs in addition
to policy limits—was not a material change, and that industry custom and practice would not
have required Utica [to] notify its reinsurers of the Defense Endorsemekt."ND. 344, at 8).
Munich contends thdiecause th&973 Certifiate’s requirement thattica “notify the Reinsurer
[Munich] promptlyof any changédo the 1973 Umbrella, (Dkt. No. 301-33, at B)clear and
unambiguous, the Court “should not consider extrinsic evidence in the form of experbhgsti
that modifies the parties’ contract to only require Utica to notify [Municbhabnaterial mid
term changes’ to reinsured poligie@kt. No. 344, at 8 At the summary judgment stage,
Munich centered its arguments on the principles of contract modification, and the d@@owkt f
that Munich had “adduced evidence that when there were changes to a reinsuyed palidd
refer such changes to underwriters, who ‘would respond with an endorsement of tleetohang

the certificate that reinsured that polityUtica I, 2018 WL 1737623, at *16. The Court further
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noted the caselaw regarding a reinsured’s obligation to disclose to potensatees facts that
materially affect a reinsurer’s risk, and concluded thete were “triable issues of fact as to
whether the additio of the Defense Endorsement was a material change to Muluglsée
Christiania Gen. Ins. Corp. of M.v. Great Am. Ins. Cp979 F.2d 268, 278 (2d Cir. 1992)
(“The relationship between a reinsurer and a reinsured is one of utmost good faitmgehei
reinsured to disclose to the reinsurer all facts that materially affect khaf mghich it is aware
and of which the reinsurer itself has no reason to be aware.”). Munich challengekitath
billings based upon the mid-term endorsement, and Utica’s good faith in failingtminf
Munich about the endorsement. (Dkt. No. 345 at 18, 56F®ilis, expert evidence is admidsib
with respect to the materiality of the Defense Endorsefhantordingly, Munich’s motion to
preclude is denied.
V. Utica’s Compliance with 1970s Customs and Practices

Munich seeks to preclude any testimony by Maneval concerning Utica’sdallege
compliance “with industry custom and practice in the 1970s in the manner in which fedepor
and provided information” to Munich on the basis that Maneval “failed to identify what the
custom and practice was.” (Dkt. No. 344, atMynich challenges the reliabiitand credibility
of Maneval’s testimony on this issuéd.(at 10). Utica disputes Munich’s characterization of
Maneval's report, (Dkt. No. 375 at 17-18), and at this juncture it appears that the testimony
would be helpful to the Court. Accordingly, Munich’s motion is denied without prejudice to

renewal at trial.

®The Court need not address Utica’s argument, raised for the firsintiopgosition to Munich’s motion in limine,
that the evidencis admissible toshow that the phrase ‘any changes,” when construed from the contextafgers
knowledgeable of custom and practice in the reinsurance industry, refeatergahrchanges because reinsurers
would not want to receive every single change like those related to corredimgode or fixing a typo.” (Dkt. No.
375, at 15).
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V. Application of Follow the Settlements to Cedent’s
Allocation

Munich seeks an order precluding Maneval’'s testimony concerning the applicht
follow the settlements to a cedent’s allocationtmdround that such testimony is inconsistent
with Utica’s assertion that it is relying on follow the fortunes and is, in aegtes legal
determination. (Dkt. No. 344, at 10—1A}.this juncture, Maneval's testimony regarding the
custom and practice e industry regarding follow the settlements would appear to be of
assistance to the Court. Accordingly, Munich’s motion is denied without prejadiea¢wal at
trial.

Vi. Utica’s Business Practices and Procedures

Munich argues that Maneval’s “charactetiaas of Utica’s use of data in claims systems
and Utica’s verification of itsibis to reinsurers as industry custom and practice are patently
improper, such testimony must be precluded at trial.” (Dkt. No. 344, atid)Court will
permit expert testiony regarding “the ordinary practices in an indusifyt' helpsthe Court
evaluate a partg conduct against the standards of accepted practiseti-Discrimination Ctr,
2009 WL 1110577 at *3, 2009 U.S. Dist. LEXIS 33709, ats&Marx & Co. Inc, 550 F.2d
508-09;Utica Mut. Ins. Cq.238 F. Supp. 3dt 341-43 At this juncture, it appears that Maneval
has testimony regarding industry practices that would be of assistaneeQouitt. Accordingly,
Munich’s motion is denied without prejudice to resé at trial.

b. Legal Matters

I Reasonability of Allocation and Billings

Munich seeks to precludsperttestimony by Maneval and Feldsher regarding the
reasonability and good faith of Utica’s allocation of settlement paymemsgprimary and

umbrella polices and billings to Munich. (Dkt. No. 344, at 15). Munich asserts that these “are
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the ultimate legal issues to be determined by the Coldt). Utica opposes Munich’s motion
and argues that the reasonableness of Utica’s billing and allocation depigisest questions of
fact. (Dkt. No. 376 at 7).

Thelaw of the Second Circuit “is in accord with other circuits in requiring e>ahust
expert testimony that expresses a legal concluskbygh v. Jacohs961 F.2d 359, 363 (2d Cir.
1992). Expert testimony is admissible, however, where it addresses an issuauod fadt
“help the trier of fact to understand the evidence or to determine a fact iri IssdeR. Evid.
702(a). Like all evidence, expert testimony must be relevant, meaning thas ittfeendency to
make a [material] fact more or less probable than it would be without the evidEadeR.
Evid. 401;see also Daubert v. Merrell Dow Pharm., 1809 U.S. 579, 589 (1993).

“Experts may testify on... mixed questions of fact and laviziaturuolo v. United
States8 F.3d 930, 941 (2d Cir. 1993). Although expert testimony “is not objectionable merely
‘because it embraces an ultimate issue to be decided by the trier of fact,” thehoud
“guard against ‘the admission of opinions whichuld merely tell the jury what result to
reach.” Fiaturuolo, 8 F.3d at 941 (quoting Fed. R. Evid. 705 & advisaymitteenotes to
Fed. R. Evid. 704)see also United States v. Bilzeri&26 F.2d 1285, 1294-95 (2d Cir. 1991)
(stating that “[a]s a gendraile an expert’s testimony on issues of law is inadmissible,” but
holding that the district court did not err in admitting expert testimony regardiagpfed
securities regulation where the expert “did not give his opinion as to whetherfghdala’s]
actions violated the securities laws”).

Opinion testimony that arguably states a legal conclusion may be helpfulrarssible
if the case involves a specialized indus8ge4 Weinstein’s Federal EvidenceZ84.04[2][a]

(2d ed. 2016)seealso In re Fosamax Prods. Liabitig., 645 F. Supp. 2d 164, 190-91
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(S.D.N.Y. 2009) (allowing expert testimony on compliance with FDA regulatidrese the
expert’s “assessment of the reasonableness of [the defendant’s] conduxton Higr
experience anddr understanding of FDA regulations [would] be helpful to the jud);
Home Assur. Co. v. Merck & Co., Ind62 F. Supp. 2d 435, 451 (S.D.N.Y. 2006) (admitting
expert testimony on FDA regulations where the court was “persuadechnaifiert’s]
testimony on these complex regulatory provisions [would] assist the trier of.fact”)

Regardless of whether the opinion offeredusely factuabr a mixof fact andaw, the
Court concludes that an expert’s factual analysis of Utica’s actions intadtpeapenses and
billing reinsurers would be helpful in resolving issues regarding allocation Bing practices.
Because dench trialis to be conducted, there is no danger that a jury would give too much
credence to an expert’s opinion or that an expettusirp the Court’s role in determining the
law. Accordingly, Munich’s motion is denied.

. Reasonability of Utica’s Coverage Determinations

Munich moves to preclude any expert testimony on the issue of whether “Utica’s
coverage determinations were reasoriattethe ground that this is a legal issue for the Court.
(Dkt. No. 344, at 17)As the issue arises in the context dfemch trial, the Court will allow
experttestimonyregarding the reasonableness of Utica’s decisions and its billings. Awlgrdi
Munich’s motion is denied without prejudice to renewal at trial.

iii. Utica’s Withholding of Information

Munich argues that “it is the function of this Court to determine whether Utai&lsef
to disclose certain information to [Munich] constituted a breach of the duty of ugoadtfaith
or a breach of contract on the part of Utica.” (Dkt. No. 344, at 18). It therefore retibasthe
Court preclude Utica’s expis from testifying . . that Utica fulfilled its duty to disclose material

facts to [Munich] because such testimony is tantamount to a conclusion oflvat 19).The
15



Court will, as previously noted, permit expert testimony regartiagrdinary practices in an
industry if it helpghe Courtevaluate a party conduct against the standardsotepted
practice and will limit expert opinion to that which will assist the Couktcordingly, Munich’s
motion is denied without prejudice to renewal at trial.

\2 Reinsurance Coverage for Declaratory Judgment
Expenses

Munich argues thahecause the issue of whether a reinsurance certificate covers
declaratory judgment expenses is a question of law, and Utica’s experts cohegdecte is
disagreement in the industry as to such coverage under certificatesl@tifeeueinsurance
the Court shoulgreclude Maneval and Feldsher frapining onthe meaning of “expenses” in
the Certificates(Dkt. No. 344, at 19)Jtica asserts that the evidence would assist the Court in
resolving ambiguities in the Certificates. (Dkt. No. 376, at 11-12phi&juncture, Munich’s
motion is denied without prejudice to renewal at trial.

C. Withdrawn Claims and Defenses

Munich asserts that the Court must preclude expert testimony concetmetizer the
limits of the Certificates caps its liability for indemnity and exges and whether it “committed
bad faith when it decided to seek reimbursement of $789,813.47 it paid” in expenses under the
1977 Certificate. (Dkt. No. 344, at 20). Utica opposes this motion and argues that evidence on
these issues is relevant to Mungleredibility, its position on payment of declaratory judgment
expenses, and its obligation to pay expenses. (Dkt. No. 377). For reasons discussexhin Sect
l11.A.3.e.,infra, this motion is granted.

d. Speculative Testimony

Munich argues that all speculagitestimony by Maneval and Feldsher must be

precluded (Dkt. No. 344 at21-22). Munich asserts that Feldsher’'s and Maneval’s expert reports
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“are replete with words and/or phrases such as ‘could,” ‘would have expectedd kely,’

‘is likely,” or ‘would have understood,thus demonstrating that their opinions “are nothing

more than selerving guesses.Id. at 23). Munich seeks to preclude the testimony of Utica’s
experts to the extent it “mirrors the speculative statements in their repltois.Ufica opposes

this motion. (Dkt. No. 378). The Second Circuit has “held that a ‘trial judge should exclude
expert testimony if it is speculative or conjectural or based on assumptibasetisa unrealistic

and contradictory as to suggest bad faith dretan essence an apples and oranges comparison.”
Restivo v. Hesseman®46 F.3d 547, 577 (2d Cir. 2017) (quotibgrega Ave. Realty Corp. v.
Hornbeck Offshore Transp., LL.671 F.3d 206, 214 (2d Cir. 20093ke e.g.Stevens v. Metso
Paper, USA, In¢.No. 07€v-735, 2009 WL 10688031, at *3 (D. Conn. Sept. 25, 20(8)ding
expert’s opinion that the plaintifivould havesuccessfully flipped a house once every three
years” to be “far too speculative to be admitted, especially given the staterebtbstate

market over the past several year&By contrast, bther contentions that the assumptions are
unfounded go to the weight, not the admissibility, of the testimoRe&tive 846 F.3d at 577
(quotingBoucher v. U.S. Suzuki Motor Carg3 F.3d 18, 21 (2d Cir. 1996 he Court will
consider objections based gpeculatn at trial, when the evidence can be considered in context.
Munich’s motion is therefore denied without prejudice to renewal at trial.

e. Opinion Testimony as Substitute for Facts

Munich seeks an order prohibiting Utica from introducing testimony by Maneval and
Feldsher in support of the proposition that Munich “would or could have lost documents, e.qg.,
the Defense Endorsement,” (Dkt. No. 344, at 34), on the ground that it is anemfaiempt to

substitute opinions for evidence of a factd @t 23). Utica opposes this motion. (Dkt. No. 379).

"No LEXIS citation available.
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“[A]n expert's opinion is not a substitute for a plaintiff’'s obligation to provide evidence of facts
that supporthe applicability of thexgert’s opinion to the caseVirgin Atl. Airways Ltd. v.

British Airways PLC 69 F.Supp. 2d 571, 579 (S.D.N.Y. 1998ffd, 257 F.3d 256 (2d Cir.

2001). The Court will consider such objections at trial, when the evidence can bereshside
context. Munich’s motion is therefore denied without prejudice to renewal at trial.

3. General Evidentiary Issues (Dkt. No. 346)
a. Evidence that Utica Analyzed Umbrellas Prior to 2003

Munich asserts that that there is no documentary evidence that Utica analyzed the
“occurrence not covered by” language in its Umbrella policies before it “voledte®fense
cost coverage to Goulds (February 28, 2003)” and that there are no witnesses with personal
knowledge of this issue. (Dkt. No. 346, at 5). Therefore, Munich argues, any evidence on this
issue must be precluded as “unsupported andseling.” (d.). Utica opposes Munich’s motion
and contends that Utica personnel involved in the Goulds policies and claims, includingl Berna
Turi, Kristen Martin, and John Griffin have personal knowledge of the Umbrellaypolic
provisions and are competent to testify. (Dkt. No. 380). Munich’s motion is premature and is
denied without prejudice to renewal at trial.

b. Evidence of Utica’s Interpretation of “Not Covered By”

Munich argues that Utica should be precluded from presenting evidence on Utica’'s
consistent interpretation of its defense obligations under the “occurrence n@dcbyé
language in the Umbrellas. (Dkt. No. 346, at 6). Munich asserts that it served threstsréaue
discovery “reflecting how Utica may have understood . . . its defense obligations undellaimbr
policies issued to Other Policyholders containing an identical or similansefeovision” and
filed a motion to compelld. at 7-8). United States Magistrate Judge Baxter denied Munich’s

motion finding that evidence concerning other insurers and policies only “méygelalvant.”
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(Dkt. No. 120, at 47). Munich asserts that Utica provided no discovery concerning the “not
covered by” language when handling claims against other policyholders oegpict to

Goulds. (Dkt. No. 346, at 8). Munich contends that, as a result, under Fed. R. Civ. P. 37(c)(2),
Utica is not permitted to use any such evidence at trial. Utica opposes tias.r{iokt. No.

381). Munich has nadentified any evidence it anticipates Utica will introduce at trial on the
issue of the interpretation of defense provisions in umbrella polices and whetlzeohjacted

to discovery on that evidence.

Citing the “best evidence rule” as applied by Néark state courts, Munich moves to
preclude Utica from introducing testimony “concerning its alleged consistenprietation of
‘occurrence not covered by’ because the best evidence that Utica was obligateddtepae
costs to Other Policyholders (under. similar policy language...) is the actual .. documents
reflecting the other umbrella policy terms, the payments madand when and why the
payments were made.” (Dkt. No. 346, at 11). Utica opposes this motion. (Dkt. No. 381, at 10—
11). The best evidence rule, set forth in Federal Rule of Evidence 1002, statesgiAal ori
writing, recording, or photograph is required in order to prove its content unlessulesser ra
federal statute provides otherwise.” Fed. R. Evid. 1002. Morgtheebest evidence rule does
not necessarily preclude a witness from testifying about facts contaidedumentsSee
United States v. Finkielstai@18 F. Supp. 1187, 1192 (S.D.N.Y. 1989) (“As to the best evidence
rule. . .[i]t does not require production of a document simply because the document contains
facts that are also testified to by a witnesdri)any event, Munich has not identified, with any
specificity, the factual evidence or documents it contends are subject toehi&acrdingdy,

Munich’s motion is denied without prejudice to renewal at trial.
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C. Primary Policies—Aggregate Limits

Munich argues that the Court should preclude Utica from offering evidence &hat it
primary policies always stated aggregate limits of liability” and that “the lack oéggtg limits
in some Goulds policies is a unique event.” (Dkt. No. 346, at 13—14). Munich argues that
preclusion is warranted under: (1) Rule 37(c)(1), as Munich “was denied discovery opithe t
(2) the “law of the case doctrine,iting Magistrate Judge Baxtergling that ‘{o]ther
Policyholder information ...is not sufficiently relevant to the issues in this litigation to warrant
their production”; (3) the best evidence rule; and (4) the “prohibition against spexula
testimany.” (Dkt. No. 346, at 14-15). Further, according to Munich, there is a letter from the
underlying Goulds coverage litigation that “identifies three other policodsn@ aggregate
limits that were issued to policyholders other than Goulds,” (Dkt. No. 346, at 14 n.18; Dkt. No.
313-74,at R0038586 to -00385878), and that “some, if not all,” of the primary policies that
Utica issued to Burnham Corporation from 1974 through 1985 “do not state aggregate limits.”
(Dkt. No. 346, at 14 n.18; Dkt. Nos. 313-137, 313-138, 313-139, 313-140).

Utica disputes that Munich was denied discovery on Utica’s use of aggregédedind
notes that it produced its underwriting manual in discovery and that Munich deposeticfevera
Utica’s employees on the issue of Utica’s practice with respect to aggliegtten products
liability policies. (Dkt. No. 382, at ).

As Munich has not identified with any specificity the evidence it seeks to predtede, t
Court cannot conduct a meaningful analysis. Accordingly, Munich’s motion is denied without

prejudice to renewal at trial.
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d. Evidence that Utica Intended Primary Policies to have
Aggregate Limits

Munich contends that all evidence concerning aggregate limits should be precluded
“becausenvhetherUtica’s primary policies all were intended to have, or actually did have,
aggregate limits is not in dispute in these litigations.” (Dkt. No. 346, at 16). Inste@;Hvi
explains, “[t]hese litigations concern what consideration Utica gave ta&ael, how much
Utica paid, in exchange for Goulds’ agreement in 2007 to impute aggregatenimitise
Primary Policies that did not have them.” (Dkt. No. 346, at 16). Indeed, Munich maintdiits tha
does not dispute “whether Utica should have settled the aggregate limit issueN¢D&46, at
19). Consequently, according to Munich, evidence that Utica intended its primargptdici
have aggregate limits should be precluded. (Dkt. No. 346, at 16). Utica responblsdhase
Munich argues that the applicable standard, absent follow the fortunes, is condeage@and
that its obligations depend on the 1978-82 policies, the issue of “whether the 1978-82 primary
policies are subject to aggregate limits is relevant.” (Dkt. No. 383, at 5). ddisemtsthat
because the 19482 policies were subject mgregate limits;Munich’s theory that Utica paid
‘additional umbrella limits’ to buy aggregates is wrondd: @t 7). In view of the parties’
different views of the aggregate limits and their impact on the issues in thisheaSeurt will
permit focused, probative evidence on aggregate limits. Accordingly, Munich’s motion t
preclude evidence of aggregate limits is denied.

e. Withdrawn Claims and Defenses

Munich argues that Rule 401 of the Federal Rules of Evidence requires the Court to
preclude as irrelevafiiny evidence . . concerning the claims and defenses that are no longer at

issue in these litigations,” specifically, Munich’s previous reliance oBéfiefonté defense and

®Bellebnte ReinsCo. v. Aetna Cas. & Sur. G&R03 F.2d 91¢2d Cir.1990)
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Utica’s withdrawn counterclaim of bad faith against Munich. (Dkt. No. 346, at 23-25). Utica
opposes Munich’s motion and asseiriger alia, that evidence on these prior claims and defenses
“goes to the credibility of its current accusations that Utica acted in bad {&#t."No. 384, at
4-5). There is no basis for admitting evidence concerning withdrawn claims andekef

Utica’s conclusory assertion that such evidence is relevant to Munich’bittedioes not meet
the relevance requirements of Fed. R. Evid. 401, wétates that “evidence is relevant if: (a) it
has any tendency to make a fact more or less probable than it would be without theseeaidénc
... the fact is of consequence in determining the action.” Moreover, even if it vear@ntehe
Court would exclude it on the basis that any probative value is substantially od/eigthe
danger of “unfair prejudice, confusing the issues . . . undue delay, [or] wasting tedeR F
Evid. 403. Accordingly, Munich’s motion to exclude evidence of withdrawmdaind defenses
is granted.

f. Decisions from Other Litigations
Munich seeks an order precluding Utica from introducing as evidence “varioussruling

and decisions rendered in connection with Goulds’ coverage litigation against itarotirella
and excessarriers.” (Dkt. No. 346, at 28). In particular, Munich is concerned about the
admission of decisions fro@annon Electric, Inc., v. AffiliateBM Insurance Ca. No.
BC290354, which was filed in the California Superior Court, Los Angeles Countytarad
Mutual InsuranceCo. v. Clearwater Insuranc€o., No. 13ev-1178, 2016 WL 254770, 2016
U.S. Dist. LEXIS 6219 (N.D.N.Y. Jan. 20, 2016). (Dkt. No. 346, atd8¥a argues that
together those actions “gave rise to nine rulings.” (Dkt. No. 385, at 4). According to Utica

in the Cannon Electriccase, the courts ruled that the -pata

method applied, ruled three separate times in Utica’s favor on

aggregate limits, and ruled that the Utica umbrella policies covered

expense in addition to limits. .. In theClearwatercase, the court
ruled in Utica’s favor on aggregate limits, on the not “covered by’
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provision, and on the reasonableness of Utica's settlement with

Goulds, and rejected a reinsurer’s reliance on the settlement caps

that Munich relies on.
(Id.). Utica asserts that these decisions are relevant to the reasonablenessavfteateins
and that their findings “that the primary policies were subject to aggregate kimitls r
[Munich’s] bad faith accusations.Id at 5).

“An out of court statement ‘offered in evidence to prove the truth of the matteteasser

is inadmissable hearsay, except when otherwise provided by the FederalfFvieence.”
Blue Cross & Blue Shield &f.J, Inc. v. Philip Morris, Inc.141 F. Supp. 2d 320, 323 (E.D.N.Y.
2001) (quoting Fed. R. Evid. 801(c), 802). “Judicial findings in other cases proffered axevide
are generally charamtized as inadmissable hearsdg.”(citing McCormick on Evidence § 318,
at 894 (3d ed. 198%)As Utica identifies no basis in the Fedl Rules of Evidence for the
admission of these decisions, Munich’s motion to preclude is granted. The Coudnsitier
these decisions as it would any other legal authdribgriguez v. PatakB08 F. Supp. 2d 346,
461 (S.D.N.Y. 2004) (declining to admit reported decisions as evidence but noting that “the
Court may take judicial notice of the reported decisions contained in those exailing’ (
United States v. Jong29 F.3d 1549, 1553 (11th Cir. 1994))). Accordingly, Munich’s motion to

precludedecisions from other litigations is granted.

g. Deposition and Trial Testimony from Other Litigations

Munich moves to preclude the admission of the deposition and trial testimony of six
individuals, taken in connection with t&annon Electriccases, on thessue of whether “Goulds
purchased primary policies from Utica that were intended to include aggregéde (Dkt. No.
346, at 34). Munich argues that this testimony is inadmissible hearsay and do#sanibiiria
Fed. R. Evid. 804(b)(1former testimay) or Fed. R. Civ. P. 32(a)(8) (deposition taken in an

earlier action). The parties have agreed to confer and attempt to reachatistipndncerning
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this testimony. The Court will address this issue further in the event thesagianable to
stipulate. Accordingly, Munich’s motion to preclude the admission of deposition and tria
testimony from other litigations is denied without prejudice.

B. Utica’'s Motions in Limine

1. Expense Obligations—Collateral Estoppel (Dkt. No. 352)

Utica contends that collatd estoppel bars Munich from arguing that the Certificates did
not require Munich to pay expenses unless the Umbrella policies “require payrttergeof
expenses” because it litigated that issuEnmployers Insurance Co. of Wasau v. American Re-
Insurance Cq.256 F. Supp. 2d 923 (W.D. Wisc. 2003), and lost. (Dkt. No. 352-1, at 4).
Relitigation of an issue of fact or law is precluded on the basis of collattogpel if “(1) the
identical issue was raised in a previous proceeding; (2) the issue waly éitityeted and
decided in the previous proceeding; (3) the party had a full and fair opportunityatelitig
issue; and (4) the resolution of the issue was necessary to support a valid and finahjugm
the merits."Bank of N.Y. v. First Millennium, In®07 F.3d 905, 918 (2d Cir. 2010).

The dispute irEmployersstemmed from a 1985 facultative reinsurance certificate that
American Reinsurance Co., which is now Munich, issued to Employers Insurance Co. (the
cedent) on an excessurance policy issued to the Tribune Company. 256 F. Supp. 2d at 924.
After being sued for environmental contamination, Tribune brought a declanadgryé¢nt
action against Employers seeking defense and indemnificididamployers ultimately settled
the claim but incurred legal expenses and costs defending against Tribuna’'atdecl
judgment actionld. American Reinsurance paid Employers a percentage of the settlement under
the reinsurance certificate “but refused to pay any portion of the defens@ruaatiing
declaratory judgment expenses] on the basis that such payment was not reqiiesd by t

reinsurance certificateld.
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Employers brought suit against American Reinsurance argaieg.alia, that “the
declaratory judgment defense costs are ‘allocated loss expenses’ within theghoéani
paragraph 3 of the general conditions [in the reinsurance certificate],” dnshtleaican
Reinsurance was responsible for those costs. 256 F. Supp. 2d at 924. The court found that there
was “no question tt the language of the general conditions [of the reinsurance certificate]
requires [American Reinsurance] to pay [a percentage] of the declaratory judtgfesrse
costs.”ld. at 925. The court also rejected American Reinsurance’s argument that ittwas no
required to pay expenses unless they fell within the underlying excess fintiayy that only
the “alleged liability” must fall within the underlying policy, not expenses.

While the language of the reinsurance certificate quoté&anployersappeas to be
identical to the language in the 1977 Certificate, the doctrine of collagtoplpel does not bar
litigation concerning the language in the Certificates in this case. “[Ttteir® of collateral
estoppel does not operate to bar relitigation of a pure question ofNaw.Ins. Co. v.
Clearwater Ins. Cq.129 A.D.3d 99, 110 (1st Dep’t 2015) (quotiagerling Nall Bank v. E.
Shipping Worldwide, Inc35 A.D.3d 222, 223 (1st Dep’t 2006)). Moreover, both “[t]he
interpretation of an unambiguousnt@act” and the “determination of whether contractual
language is ambiguous” are questions of law for the clolirdt 111. Thus, collateral estoppel
does not bar Munich from litigating in this case the interpretation of the langudmgge in t
CertificatesIndeed, this action concerns certificates from different years “issueeditferent
cedent with respect to an underlying policy covering a different insuickdXtcordingly,
Utica’s motion to preclude Munich from addressing the interpretation ofrtigedge of the

Certificates at trial as barred by collateral estoppel is denied.
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2. Not “Covered By” (Dkt. No. 353)

Utica moves to preclude as irrelevant all “evidence and arguments related to Sunich
interpretation of the not ‘covered by’ provision in Utica’s umbrella policies.” (Dkt.3$34, at
4). Citing New York’scontraproferentenrule, “pursuant to which unresolvable ambiguities in
insurance contracts are construed in favor of the insuedjo Boss Fashions, Inc. v. Fed. Ins.
Co, 252 F.3d 608, 615 (2d Cir. 2001), Utica argues that because the phrase “covered by” (i) is
ambiguousseeUtica |, 2018 WL 1737623, at *24, and (ii) governs Utica’s defense obligations,
it must be construed in favor of coverage, and extrinsic evidence is unnecessaryo(Bk3-N
1, at 5-6).

“Under New York law, ‘the insurer’s duty to furnish a defense is broader than its
obligation to indemnify.””"Hugo Boss252 F.3dat 620 (quotingSeaboard Sur. Co. v. Gillette
Co, 64 N.Y.2d 304, 310 (1984)). As the Second Cirbas explained, “the New York cases
establish that ‘[s]o long as the claims [asserted against the insured] maglhate said to fall
within policy coveragewhatever may later prove be the limits of the insurer’s responsibility
to pay there is no doubt that it is obligated to defenttl.”(alteration in original) (quoting
Seaboard Sur. Cp64 N.Y.2d at 310). Indeed, “a separate, contractual duty to defend exists, and
perdures until it is determinedth certaintythat the policy does not provideverage.'d.

The phrase at issue, “occurrence not covered by” is contained within the “Defense-
Settlement” provision of the Defense Endorsement to the 1973 Umbrella and the “Defense
provision of the 1977 Umbrella and concerns Utica’s duty to defend and to pay defense
expenses. (Dkt. No. 301-96, at 18; Dkt. No. 249-42, at 7). If the raendfaproferentem
applied, it would have required Utica, in view of the ambiguity, to defend. As Munich observes,
this would conflict with the Court’s indication its previous decision that extrinsic evidence

was required to ascertain the meaning of “occurrence not covered by.” (@KB6R at %
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Utica I, 2018 WL 1737623, at *24. Indeed, Utica did not raise this argument at the summary
judgment stage. (Dkt. No. 367, at 7 n.7). Munich arguesctivdta proferentenshould not

apply here because the evidence shows that neither Utica nor Goulds believedttbavéred

by” included exhaustion of underlying coverage. (Dkt. No. 265-10)° Because Utica raised
this argument for the first time in its motion in limine and has not cited case |l@arsog the
application ofcontra proferentenm the context of the facts alleged by Munich, the Court
declines to consider it prior to trial. The parties can, however, address in thdngldsiefing
whethercontra proferentenapplies under the facts of this case. Accordingly, Utica’s motion to
preclude extrinsic evidence concerning “not covered by’ is denied.

3. Aggregate Limits (Dkt. No. 354)

Utica moves to preclude Munich from introducing any evidence or arguments on the
issue of whether the Primary Policies may have lacked aggregate limits; it drguegen if
“certain Primary Policies lacked aggregate limits, Utica would have beemaedaoipay the
same amoustunder the 1973 and 1977 umbrella policies that Munich reinsures.” (Dkt. No. 354-
1, at 4). Munich opposes Utica’s motion as “overbroad” and asserts that it esiddtatich’s
position. (Dkt. No. 368, at 2). Munich states that it “does not contend thatinin@ry policies
‘may have’ lacked aggregate limits,” but rather that it “contends that they faiktdte
aggregate limits and, because Goulds disputed the existence of aggregate thogs primary
policies, the policies could not properly havembéreated as having aggregate limits until
Goulds agreed in the Settlement Agreement to impute aggregate limits into thoss.p¢héie
No. 368, at 2-3). For the reasons discussed in Section Ill.AGprg Utica’s motion to

preclude evidence on ggegate limits is denied.

®Munich asserts tha&ouldsandUtica were aware of the Defense Endorsermeior to the settlement agreement.
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4, Utica’s Privilege Log and Hearing Transcript (Dkt. No. 355)

Utica seeks an order precluding the admission of “Utica’s privilege lod: (Ip. 313-
126), the transcript dWlagistrateJudge Baxter’s January 20, 2016, hearing (Dkt. No. 143), and
any“other description of Utica’s privileged material.” (Dkt. No. 355). Munich asgéHt it will
“introduce the privilege log and transcript [as] evidence that Utica impropmrsidered
reinsurance years before it settled its coverage dispuie@miilds, and again when it structured
its settlement to allocate all of the Goulds settlement payments to the umbrella polidies.” (D
No. 369). Munich asserts that the privilege log and transcript are “relevant” andithissiale
under Fed. R. Evid. 402 (general admissibility of relevant evidence), and, at theagtrghould
be admissible for impeachment if Utica attempts to “prove that its allocation was rasiosu
blind’ or that it never received advice of counsel concerning insurance.” (Dkt. No. 369 at 5).
Utica asserts that any inferences that could be drawn from the privitgg®ildd be improper
and speculative, (Dkt. No. 355-1 at 4), and represented at the June 25r2@i8,conference
that it does not intend to present testimony itisadllocation was “reinsurance blind?”

While the privilege log may constitute the admission of a party opponent, and thus would
not be hearsay, Fed. R. Evid. 801(d)(2g $/ut. Ins. Co. v. Murphg30 F. Supp. 2d 158, 168
n.3 (D. Mass. 20098s amende@luly 2, 2009) (observing that privilege logs could “be deemed
an admission of a party opponent”), Munich has not identified any relevant, nonspeculative
inferences that could be drawn fromSee Fireman’s Fund Ins. C&38 F. Supp. 3d at 338
(“[Alny inferences [the reinsurer] could draw from the privilege log, even if pgiblgsare

merely speculative.”). Accordingly, Utica’s motion to preclude the admissithreqgirivilege log

191n applying the followthe-settlements doctrine to a cedent’s allocatiecisions,tte Court of Appeals of New
York concluded “that the cedent’s motive should generally be unimpbatad that “[w]hen several reasonable
allocations are possible . a cedent [may] choose the one most favorable to it&¢B” Fid. & Guar.Co. v. Am.
Relns. Co, 20 N.Y.3d 407, 421 (2013).
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and transcript is granted. The Court will reserve ruling until tnaVoinich’s request to use any
such evidence as impeachment.

5. Cumulative Expert Testimony (Dkt. No. 356)

Citing Fed. R. Civ. P. 403, which allows the Court to exclude relevant evidence if its
probative value is substantially outweighed by a dangéntef, alia, “needlessly presenting
cumulative evidence,” Utica seeks an order excluding “the duplicative opinions fronsiv&uni
six experts” concerning the interpretation of the “not covered by” provisions in theclas.
(Dkt. No. 356-1, at 4). Munich opposEsica’s motion and asserts that “[t]he testimony it would
offer will not be cumulative, and would only be given if such testimony would assisT thirt
in resolving factual issues.” (Dkt. No. 370, at 2). Munich further states that intyrtexpects
to introduce at trial the live testimony of only three expert witnesdes.at(3). In view of
Munich’s response and indication that it has no intent to introduce cumulative expedngst
Utica’s motion to preclude the testimony of Munich’s experts is denied withoutprejto
renewal at trial.

V. CONCLUSION

For these reasons, it is
ORDERED that:
1. Munich’s motionin limine to preclude evidence of follow the fortunes and
follow the settlement@No. 12¢v-196, Dkt. No. 332; No. 18v-743, Dkt.
No. 271)is DENIED.
2. Munich’s motion in limine concerning Utica’s experts (No.c2196,
Dkt. No. 344 No. 13¢v-743, Dkt. No. 28) is GRANTED in part and
DENIED in part as follows:

a. Munich’s motion to preclude expert testimony concerning
custom and practice &s.

e Declaratory judgment expenses is DENIED,
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Notice of midterm changes to reinsured policies is
DENIED,

Materiality of Defense Endorsement is DENIED,

Utica’s compliance with 1970s customs and practices is
DENIED without prejudice to renewal at trjal

The application of follow the settlements to cedent’s
allocation is DENIED without prejudice to renewal at frial
Utica’s business practices and procedures is DENIED
without prejudice to renewal at trial.

b. Motion to preclude expert testimony on legal natte
concerning:

Reasonability of allocation and billing is DENIED,
Reasonability of Utica’s coverage determinations is
DENIED without prejudice to renewal at trial,

Utica’s withholding of information is DENIED without
prejudice to renewal at trial,

Reinsurance coverage for declaratory judgment expenses is
DENIED withou prejudice to renewal at trial.

C. Munich’s motion to preclude evidencewithdrawn claims
and expenses is GRANTED.

d. Munich’s motion to preclude speculative expert testimeny
DENIED withou prejudice to renewal at trial.

e. Munich’s motion to preclude opinion testimony as substitute
for facts is DENIED without prejudice to renewal at trial.

3. Munich’s motion in limine concerning general evidentiary issues (No. 12-
cv-196, Dkt. No. 346; No. 18v-743, Dkt. No. 282)s GRANTED in part
and DENIED in part. Munich’s motion to preclude:

Evidence that Utica analyzed umbrellas prior to 2003 is
DENIED without prejudice to renewal at trial,

Evidence of Utica’s interpretation of “not covered by” is
DENIED without prejudice to renewal at trial,

Evidence that the Primary Policies stated aggregate limits is
DENIED without prejudice to renewal at trial,

Evidence that Utica intended Primary Policies to have
aggregate limits is DENIED,

Evidence of withdrawrlaims and defenses is GRANTED,
Decisions from other litigations is GRANTED,
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e Deposition and trial testimony from other litigations is
DENIED without prejudice to renewal at trial.

4. Utica’s motion in limine to preclude evidence and arguments related to
Munich’s and Utica’s expense obligations as barred by collateral estoppel
(No. 12¢€v-196, Dkt. No. 352; No. 18v-743, Dkt. No. 289)s DENIED.

5. Utica’s motion in limine to preclude evidence concerning the not “covered
by” provision in the Umbrellas (No. 1&+196, Dkt. No. 353; No. 18v-
743, Dkt. No. 290)s DENIED.

6. Utica’s motion in limine to preclude evidence of aggregate li(hits 12-
cv-196, Dkt. No. 354; No. 18v-743, Dkt. No. 291)s DENIED.

7. Utica’s motion in limineto preclude the admission of its privilege log and
the transcript oMagistrateJudge Baxter's January 20, 2016, hearing (No.
12-cv-196, Dkt. No. 355; No. 18v-743, Dkt. No. 292)s GRANTED.

The Court reserves ruling as to impeachment.

8. Utica’s motion in limine to preclude cumulative expert testim@y. 12-
cv-196, Dkt. No. 356; No. 18v-743, Dkt. No. 293)s DENIED without
prejudice to renewal at trial.

IT 1S SO ORDERED.

Date: Jwne?27, 2018

Syracuse, New York .

Brenda K. Sannes
U.S. District Judge
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