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Hon. Brenda K. Sannes, Uni¢éd States District Judge:
MEMORANDUM-DECISION AND ORDER
INTRODUCTION

These related actions arise from Utica Mutual Insurance Company’s (“Utica’s”) billings
to Munich Reinsurance Americlc. (“Munich”) under the termsf the facultative reinsurance
certificates Munich issued tdtica in 1973 (12-cv-196) Utical”) and 1977 (13-cv-743)

(“Utica ll”). Following a ten-day bench trial in 12018, the Court found that Munich was
entitled to judgment itica | and Utica was entitled to judgmentUiica I1. Utica Mutual Ins.

Co. v. Munich Reinsurance Am., Inc., 381 F. Supp. 3d 185 (N.D.N.Y. 29} Utica filed a motion
for a bill of costs athe prevailing party ittica ll, (Utica ll, Dkt. No. 392), which Munich
opposes.tica ll, Dkt. No. 393). Munich filed a motion f@r bill of costs as the prevailing party
in Utical, (Utical, Dkt. No. 462), which Utica opposeslit{ca |, Dkt. No. 465). For the
following reasons, both Utica’s and Munislbills of cost are denied.

I. BACKGROUND

The Court assumes familiarityith the facts of theseases from its memorandum-
decision and order, and will discuss only thased relevant to the disposition of Utica and
Munich'’s bills of costs.

On January 27, 2012, Utica filed its actiorltica I, seeking judgmeni the amount of
$2,760,533.96 from MunichUtica I, Dkt. No. 1)} On January 10, 2013 Munich filéttica ll,
seeking judgment ithe amount of $789,813.4Utfca Il, Dkt. No. 1). These cases both
centered on Utica’s billings to Munich and hacderlapping questions of fact. According to

Utica, “every single deposition wasken as a part of both casedJtica Il, Dkt. No. 395, at 5).

1 Utica originally sought $3,283,304.55, but later reduced the amount it sought. (Dkt. No. 311, 1 20).



”

Additionally, Utica and Murgh “agreed to each assume a 50%rslof the trial transcript costs.
(Utica ll, Dkt. No. 393, at 5). The cases were triegitther during a ten-day bench trial in July
2018. On March 29, 2019, the Coistued a memorandum-decisimd order for both cases
collectively.Utica Mutual, 381 F.Supp.3d 185. The Court found that Munich “is not liable for
any additional monies to Utica . [and] is entitled to judgment idtical.” Id. at 188. The Court
further found that Utica “as entitled to judgment idtica I1” because “[e]Jven assuming that
Munich’s liability under the 197Tertificate is limited to tb $1 million policy limit . . . the
voluntary payment doctrine bars Munich fronaaeering the loss and declaratory judgment
expenses it has already paid Utidal”

On April 29, 2019, at 11:53 p.m., Utica filed a motion for a bill of costs in the amount of
$54,759.55 as the prevailing partyUtica Il. (Utica I, Dkt. No. 392; Dkt. No. 393-2On
April 30, 2019, Munich filed anotion for a bill of costs ithe amount of $52,685.87 as the
prevailing party inUtical. (Utical, Dkt. No. 462).

II. APPLICABLE STANDARDS

Rule 54(d)(1) of the Federal Rules of Cikilocedure states in relevant part that,
“[ulnless a federal statute, these rules, or a courtr gnaeides otherwise, costs . . . should be
allowed to the prevailing party.” “[T]he Suprer@®urt has held that the term ‘costs’ includes
only the specific items enwsmated in 28 U.S.C. § 1920fhitfield v. Scully, 241 F.3d 264, 269
(2d Cir. 2001) abrogated on other grounds by Bruce v. Samuels, 136 S. Ct. 627 (2016), which
provides that the following costs are taxable: (1) fees of the clerk and marshal; (2) fees for

transcripts “necessarily obtained fe in the case”; (3) fees fprinting and witnesses; (4) fees

2.0n December 10, 2019, Utica submitted an amehilleaf cost in the amont of $42,709.65 fodtica ll, based on
a disposition and award of feesanelated case. (Dkt. No. 398).



for exemplification and copying castwhere the copies are necafigabtained for use in the
case”; (5) docketing fees under 28 U.S.C. § 1928 (6) fees for coudppointed experts and
interpreters. 28 U.S.C. 8§ 1920. “Tharden is on the prevailing pgitio establish to the court’s
satisfaction that the taxation of costs is justifig@iohen v. Bank of N.Y. Mellon Corp., No. 11-
cv-0456, 2014 WL 1652229, at *1, 2014 U.S. DIFEXIS 57829, at *2 (S.D.N.Y. Apr. 24,
2014) (quotinglohn G. v. Bd. of Educ., 891 F. Supp. 122, 123 (S.D.N.Y. 1995)).

“[B]ecause Rule 54(d) allows costs ‘as oficse,” such an award against the losing party
is the normal rule obtaining inugl litigation, notan exception.Whitfield, 241 F.3d at 270.
Thus, to overcome the presumption that the gifieng party’s costs wilbe awarded, the “losing
party [then] has the burden thasv that costs should not beposed’ for equitable reasons, such
as ‘misconduct by the prevailinmarty, the public importance ofdtcase, the difficulty of the
issues, or the losing party’s limited financial resource3otien, 2014 WL 1652229, at *1, 2014
U.S. Dist. LEXIS 57829, at *3 (quotinghitfield, 241 F.3d at 270). A court, however, “is not
required to adjust or deny costs based on any of these reaSaraydlho v. City of New York,
No. 13-cv-4174, 2018 WL 5312886, at *3, 2018 U.StOLEXIS 184103, at *7 (S.D.N.Y. Oct.
26, 2018), and “[t]he decision to award costa farevailing party under Fed. R. Civ. P. 54(d)
rests within the sound discretion of the district courtSacco v. City of Middletown, 71 F.3d
88, 92 (2d Cir. 1995).

V. DISCUSSION
A. Utica’s Bill of Costs

Utica seeks $42,709.65 in costs@dated with defendingtica ll. (Uticall, Dkt. No.

398-1)2 Munich asks the Court to use its discretiomleny Utica’s bill ofcosts because Munich

3 Utica originally sought $54,749.55 in costdti€a Il, Dkt. No. 392). It then submittiean amended bill of costs after
being awarded costs in a related chieza Mutual Insurance Co. v. Century Indemnity Co., No. 13-cv-995 (N.D.N.Y.



expected “that costs would be cut down the naddl‘wash’ to both parties” because Munich’s
“status as the prevailing party ibtica |] neutralizes the Bill of Costand renders this exercise
unnecessary.tica ll, Dkt. No. 393, at 5). Munich did ndile a bill of costs because it
“expected Utica would come the same realization.Utica ll, Dkt. No. 393, at 2). However,
“Utica blindsided [Munich] with a last minute Bitif Costs to ensure that it could argue that any
[Munich] Bill of Costs, which [Muith] had to now file to congte with Utica’s, would come
one day late[].” (tica ll, Dkt. No. 393, at 2§.Utica, on the other hand, contends that “Munich’s
failure to timely file for costs in another casa@basis to deny Utica’s timely filed bill of costs
in this case” becauddtica Il was a “separate case [that]samitiated by Munich” and Utica
prevailed. Utica ll, Dkt. No. 395, at 7).

B. Munich’s Bill of Costs

Munich filed an untimely bill of costs ithe amount of $52,685.87 as the prevailing party
in Utical. (Utical, Dkt. No. 462). Utica argues that theu®t should not award costs to Munich
because its filing was untimelunder Local Rule 54.1(a)Jfica |, Dkt. No. 465, at 1). Munich
asks the Court to exercise its discretion to afiomits “minimal, inconsquential delay” in filing
because it is the “prevailing party’ in the overadintext of the litigation” but had “forego[ne]
pursuing costs, since each party could make anadde argument to be the prevailing party in

one of the respective litigatiohgntil “Utica’s last minute gamesamship and request for costs.”

Dec. 4, 2019). Because “overlappingtsoarose” in the two cases, in its anaxhbill of costs Utica “withdr[ew] the
overlapping costs that were awardedQentury.” (Utica Il, Dkt. No. 398). Munch “does not oppose Utica's
withdrawal of overlapping costs.Uica |l, Dkt. No. 399).

4 Munich also argues that if the Court grants Utica’sdfiltosts, it should either (Bpportion 78% of the overall
costs to Munich because it is “the prevailing party inaberall context of the Litigations” and “prevailed on 78% of
the total amount at issue Ufica I, Dkt. No. 393, at 6-7), of2) reduce Utica’s bill of costs by 50% because “the
invoices supporting Utica’élling clearly express that they relate to botftifa 1] and Utica I1]” and Utica only
prevailed inUticall. (Uticall, Dkt. No. 393, at 7). Given the Court’s deroélUtica’s bill of costs, the Court expresses
no opinion as to these arguments.



(Utical, Dkt. No. 466, at 2—3). Munictherefore requests 78% thfe total taxable costs
associated with thetical andUtica ll litigations ($41,094.98), because the Court should
“apportion costs commensurate with théueaof the respective litigations.Ufica |, Dkt. No.
466, at 3).

Rule 54(d)(1) does not specify a time framevitien the prevailing party must file its bill
of costs. However, under Local Rule 54.1(a) hH§tparty entitled toecover costs shall file,
within thirty (30) days after entry of judgmentyerified bill of costs.” Failure to do so “within
the time provided for in this Reishall constitute a waiver tie taxable costs.” Local Rule
54.1(c). Yet this “thirty-day time frame is notigdictional,” and courtsha[ve] discretion to
ignore [the prevailing payis] failure to complywith the Local Rules.Gibson v. CSX
Transportation, Inc., No. 07-cv-156, 2009 WL 10680308, at *1-2, 2009 U.S. Dist. LEXIS
141369, at *2—-3 (N.D.N.Y. June 9, 2009). Though Utigaas that the Court cannot exercise its
discretion and consider Munich’dlbof costs, the Court disagreeeid.®

C. Discussion

Considering the unusual procedural postaind history of these cases, the Court
exercises its discretion to deny bgtrties’ bill of costs. Thougbitica | andUtica Il were
separate cases, much of the discovery, deposjtand trial testimony were relevant to both
cases. Utica’s argument that its “c0did not double as a result aft[ca I]” because of the
many overlapping issues acknowledges as muuticg 11, Dkt. No. 395, at 4-5). The Court also
notes that the coverage issue generated thesigogticant litigation in bth cases, and Utica did

not prevail on that issu&ee Utica Mutual, 381 F. Supp.3d at 193 n.20, 208-13. Therefore, to

5 Munich also argues that the Court “should permit a fititeg for ‘excusable negletunder the four-part test
enunciated ifPioneer Investment Services Co. v. Brunswick Associates, L.P., 507 U.S. 380 (1993).” Due to the Court’s
denial of Utica’s bill of cost, equities do tfavor excusing Munich’s delayed filing.



award Utica costs fddticall as the prevailing party wouldad to the inequitable result of
awarding costs to the neprevailing party irfJtica |. Given the difficulty in parsing the costs of
Utica | from Utica Il and the overall similarity dfitica’s and Munich’s costsUgica I, Dkt. No.
462;Uticall, Dkt. No 398), the Court finds it appropteato exercise itdiscretion to deny both
parties’ bills of cost$or equitable reasons.
V. CONCLUSION

For these reasons, it is hereby

ORDERED that Utica’s motions for costs Wtica Il (13-cv-432:Dkt. Nos. 392, 398)
areDENIED; and it is further

ORDERED that Munich’s motion for costs ldtical (12-cv-196: Dkt. No. 462) is
DENIED.

IT IS SO ORDERED.

Dated: February 27, 2020
Syracuse, New York



