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Commissioner of Social Security (the “Commissiopedenyinghis applicatiorfor benefits
See generallpkt. Nos. 1, 13. Currently before th€ourt are the parties’ crossotions for
judgment on the pleadings under Rule 12(c) of the Federal Rules of Civil Proc8eeikt.

Nos. 13, 14.

IIl. PROCEDURAL HISTORY AND BACKGROUND

Plainiff filed an application fola period of disability, disability insurance benefits
(“DIB”), and supplemental security income (“SS8Hh December 18, 2008lleging disability
beginning on January 31, 2008eeAdministrative Record (“AR”) al87-192. The
Commissioner deniedlaintiff's applicationon May 5, 2010.See idat91-106. Plaintiff timely
filed a written request for a hearirsgee idat 107-08,which was heldn August 5, 2011 in
Syracuse, New ork before Administrative Law Judge Bruce S. FgLJ"). See idat64-88.
Plaintiff was represented by counsélthe hearingSee idat 64.

OnOctober 21, 2011, th&LJ issued a writteecision in which he made the following
findings “[a]fter careful consideration of the entire record . . .

1) Plaintiff “meets the insured status requirements of the Social Security Act
through December 31, 2013.”

2) Plaintiff had not“engaged in substantial gainful activity sing@nuary 31,
2008,the alleged onsetate”

3) Plaintiff “has had the following severe impairmentstajor depressive
disorder and substance addiction disorder, in remission.”

4) Plaintiff “does not have an impairmeat combination of impairments that
meets or medically equalke severity obne of the listed impairments in 20
CFR Part 404, Subpart P, Appendix 1.”

5) “After careful congileration of the entire record, the undersigfiads that
[Plaintiff] has the residual functional capacity to perfarull range ofwork
at all exertional levels but with the following nonexertional parameterss
able to understand and remember very short and simple instructions; he is able
to carry out vey short and simple instructions; he can occasionally carry out
complex tasks, with supervision; he can have occasional contact with
coworkers, supervisors and the public; and he can be in esttess
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environment. Lowstress is defined as dealing primanmith objects, rather
than with data or people. It is further defined as being able to adapt to routine
changes in the workplace

6) Plaintiff “is unable to perform any past relevant work.”

7) Plaintiff “was born on August 20, 19é®d wasi4 years old, whicls defined
asa younger individual age 18-49, on tleeged disability onset date

8) Plaintiff “has at least a high school educatéoml is able to communicate in
English.”

9) “Transferability of job skills is not material to the determination of disability
because using the Mediedbcational Rules as a framework supports a
finding that [Plaintiff] is “not disabled,” whether or not [he] has transferable
job skills.”

10)“Considering [Plaintiff's] age, education, work experience, and residual
functional capacitythere arejobs that exist in significant numbers in the
national economy that [Plaintiff] can perform.”

11) Plaintiff “has not been under a disability, as defined inSbeial Security
Act, from January 31, 2008, through the date of this decision.”

SeeAR a 50-58(citations omitted)

The ALJ’s decision became the Commissioner’s final decisiofypoih 2, 2013, when
the Appeals Council of th8ocial Security Administratiodenied Plaintiff's request for review.
SeeAR at6-10. The Appeals Guncil thereafter extended Plaintiff's time to file a civil action
Seeidat 2. It also reviewed new evidence which Plaintiff submitted, concluding thatwhe 1
evidence did not warrant remanding Plaintiff's caSee idat 1.

Plaintiff commenced this action @gkugust 2 2013, andil eda supporting brief oMarch
20, 2014.SeeDkt Nos. 1, 13. Defendant filed a response briefiay 1, 2014 SeeDkt. No.
14.

In support of hisnotion, Plaintiffadvances four argumentbirst, Plaintiffargues that
the ALJ failed to properly weigh his physicians’ opinions. Second, Plaangjtfes that the ALJ
improperly assessed his credibility. Third, Plaintiff argues that theepiedl by relying on the
MedicalVocational guidelineat step five othe disability analysisFinally, Plaintiff urges the
Court to remand on the basis of new evidence that he argues is material to thimatberof

disability. See generallpkt. No. 13 PI.’s Br.
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Il . DISCUSSION
A. Standard of review

Absent legal errom court will uphold the Commissioner's final determination if therg
substantial evidence to support8ee42 U.S.C. 8§ 405(g). The Supreme Court has defined
substantial evidence to meamfore than a mere scintilfaof eviderte and “such relevant
evidence as a reasonable mind might accept aguatieto support a conclusion.Richardson
v. Perales402 U.S. 389, 401 (1971) (quotation omittedi be eligble for benefitsa claimant
must show thale suffes from a disability within theneanng of the Act. The Act defines
“disability” as an inability® engage in substantial gainfdtivity (“SGA”) by reason of a
medically determinable physical or mental imp@nt that can be expected to cause death o
for twelve consecutive month&ee42 U.S.C. § 1382c(a)(3)(A)To determine if a claimant ha

sustained a disability within the meagiaf the Act, the ALJ follows &ve-step process:

1) The ALJ first determines whether the claimant is engaged in SGA.
See20 C.F.R. 88 416.920(b), 416.972. If so, the claimant is not
disabledSee20 C.F.R. § 416.920(b).

2) If the claimant is not engaged in SGA, the ALJ determines if the
claimant has a severe impairment or combination of impairm&ss.
20 C.F.R. § 416.9Xc). If not, the claimant is not disable&ee id

3) If the claimant has a severe impairment, the ALJ determines if the
impairment meets or equals an impairment found in the appendix to
the regulations (the “Listing¥” If so, the claimant is disalile See

20 C.F.R. § 416.920(d).

4) If the impairment does not meet the requirements of the Listings,
the ALJ detamines if the claimant can do hast relevant workSee
20 C.F.R. 8 416.920(e), (f). If so, he is not disablede20 C.F.R.

§ 416.920(f).

5) If the claimant cannot perform his past relevant work, the ALJ
determines if he can germ other work, in light of hiRFC, age,
education, and experienc8ee20 C.F.R. § 416.920(f), (g)f so,
then he is not disabledsee20 C.F.R. 8§ 416.920(g)A claimant is
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only entitled to receive benefitstie cannot perform any
alternative gainful activity.See id

For this test, the burden of proof is on the claimant for the first four steps and on the
Commissioner for the fifthtep, if the analysis proceeds that f&ee Balsamo v. Chatet42
F.3d 75, 80 (2d Cir. 1998) (quotation omitted).

Between steps three and fadrthe disability analysis, the ALJ must determine the

|=}

claimant’s residual functioning capacity (“RFC”), whishdefined as “the most you can still d
[in a work setting] despite your limitations.” See 20 C.F.R. 8§ 416,945(agé)als®0 C.F.R.

§ 416.920(e).The RFC analysis considéeial of your medically determinable impairments of
which we are aware,” ew if they are not sever&ee20 C.F.R. § 416.945(a)(2). The ALJ is to
consider‘all of the relesant medical and other evidenda"assessing RFCSee20 C.F.R. §

416.945(a)(3).

B. ALJ's weighing of medical source opinions
The Commissioner’s regulations instruct that
[g]enerally,we give more weight to opinions from your treating sources, since
these sources are likely to be the medical professionals most able to provide &
detailed, longitudinal picture of your medical inmpaent(s). . . . If we find that a
treating source's opinion on the issue(s) of the nature and severity of your
impairment(s) is welsupported by medically acceptable clinical and laboratory
diagnostic techniqueand is not inconsistent with the other substantial evidence
in your case recordwe will give it controlling weight.
20 C.F.R. 8 404.1527(c)(2) (emphasis added). Thus, treating physician opinions are “no
afforded controlling weight where . . . the treating physician issued opiniorer¢habt
consistent with other substantial evidence in the record”. Petrie v. Astrug412 F. App’x

401, 405 (2d Cir. 2011) (quotirigalloran v. Barnhart 362 F.3d 28, 32 (2d Cir. 2004) (per

curiam)). “The report of a consultative physician may cantstsuch substantial evidencdd.
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(quotingMongeur 722 F.2dat 1039). Additionally, an ALJ may properly afford less than
controlling weight to a treating physician’s medical source statement wigetenédical source
statement conflict[s] with his owtneatment notdd” Cichocki v. Astrug534 F. App’x 71, 75
(2d Cir. 2013).

When affording a treating physician’s opinion less than controlling weighgltbe
“will always give good reasons™ for doing sddalloran v. Barnhart 362 F.3d 28, 32 (2d Cir.
2004) (quoting 20 C.F.R. § 404.1527(d)(2)). To that end,

[t} he factors that must be considered when the treating physician's opinion is not

given controlling weight include: “(i) the frequency of examination and the

length, nature, and extent of theatment relationship; (ii) the evidence in support

of the opinion; (iii) the opinion's consistency with the record as a whole; and (iv)

whether the opinion is from a specialist.”

Brickhouse v. Astrye831 F. App’x 875, 877 (2d Cir. 2009) (quoti6tark v.Comm’rof Soc.
Sec, 143 F.3d 115, 118 (2d Cir. 19983ge als®0 C.F.R. 8 404.1527(c)(1%).

In this casePlaintiff argues that the ALJ erred by affording little weigghthe opinions
of Dr. Dron, his treting psychiatristwhile affordinggreat weght to the opinion of consultative
psychologist, Dr. Bornstein. In particular, the ALJ concluded that a lack of tansidetween
Dr. Dron’s opinions and his treatment notes warranted affording his opiittna/eight. See
AR at56.

The ALJ discussed Dr. Dron’s opinions and his treatment notes at length througho
written decision in arriving at that conclusion. Notably, the ALJ discussed thisedvisng
2010 in which Plaintiff essentially lacked symptotinat would tend to suggest any significant

limitations in his ability to functionSee idat51. For example, in January 2010, Dr. Dron

noted that Plaintiff exhibited “no serious mental status abnormalilesexhibits neither

depression nor mood elevatidnSee id(quoting AR at 435). The next month, Dr. Dron again
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noted that “m]ood is euthymic with no signs of depression or elevati®edd. at 435. The
ALJ further noted that, in December of 2010, Plaintiff denied all psychiatric probleessidat
51 (quoing AR at439). Each of these visits noted no signs of psychotic process.

The ALJ further discussed Dr. Dron’s treatment notes in depth with respecintiffRla
allegations of anxiety, mood swings, and lack of concentration, pointing out ways in whicH
Dron’s observations from treatment contradicted his opinion concerning the exiaintiff's
functional limitations SeeAR at 55. Accordingly, bie Court findghat theALJ gave sufficient
reasoning to support his decision to afford Dr. Dron’s opiniitthes weight. SeeCichocki 534
F. App’x at 75.

With respect to Dr. Bornstein’s opinion, the ALJ noted that her opinion was consist
with bothherown clinical findings regardinglaintiff’ s affectand moodogethemwith Dr.
Dron’streatment observation of no serious mental status abnormatgef\R at55-56 (citing
AR at 336-39). The ALJ further reasoned that Dr. Bornstein’s opinion was consistent with
Plaintiff's hearing testimony regarding his activitiedafly living and interactions with others
See idat56. For these reasonthe Court finds thathe ALJapplied the correct legal standard
and offered sufficient reasons to support his weighing of the medical opirfBeeBetrie, 412
F. App’x at 405,Cichocki 534 F. Appx at75. Accordingly, the Court declines to disturb the
Commissioner’s weiging of theconflicting evidence in this caseCf. Schaal v. Apfell34 F.3d

496, 504 (2d Cir. 1998).

C. ALJ’s credibility assessment

When a claimant makestibjective allegations of symptoms limiting his ability to

function, the regulations provide that
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[ylJour symptoms, such as pain . . . will not be found to affect your ability to do
basic work activities unlesmedical signs or laboratory findings show tlaat
medically determinable impairment(s) is present . which results from
anatomical, physiological, or psychological abnormalities and which could
reasonably be expected to produce the pain or other symptoms alleged.

20 C.F.R. § 416.929(b¥ee als®0 C.F.R. § 404.1529(b). Accordingly, the Social Security
Administration has adopted a tvetep standard for assessing a claimant’s credibiigeSocial
Security Ruling (“SSR”) 9&¢/p, 1996 WL 374186, *2 (July 2, 199@)leadors v. Astrue370 F.

App’x 179, 183 (2d Cir. 2010).

First, the ALJ must determine whether the claimant suffers from a “medically
determinable impairment[ ] that could reasonably be expected to produce” the
pain alleged.20 C.F.R. § 404.15290(13peSSR 967P. Secondthe ALJ must
evaluate the intensity and persistence of those symptoms considering all of the
available evidence; and, to the extent that the claimant's pain contentiomd are n
substantiated by the objective medical evidence, the ALJ must engage in a
credibility inquiry. 20 C.F.R. 8§ 404.15290©(3){{yii); Taylor v. Barnhart 83

Fed. Appx. 347, 350-51 (2d Cir. 2003) (summary order).

Meadors 370 F. App’x at 183f¢otnote omittel The Commissioner has instructed that such
credibility inquiry consides the following factors

1. The individuals daily activities;

2. The location, duration, frequency, and intensity of the individual’s pain or other
symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectiveness, amtk seffects of any medication the
individual takes or has taken to alleviate pain or other symptoms;

5. Treatment, other than medication, the individual receives or has received for
relief of pain or other symptoms;

6. Any measures other than treatmentitiddvidual uses or has used to relieve
pain or other symptoms (e.g., lying flat on his or her back, standing for 15 to 20
minutes every hour, or sleeping on a board); and

7. Any other factors concerning the individgalfunctional limitations and
restricions due to pain or other symptoms.

SSR 967p, 1996 WL 374186, at *3.
In this case, the ALJ found thtaintiff's medically determinale impairments could

reasonablype expected to cause the alleggthptoms.SeeAR at54. He then found that
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Plaintiff's statements concerning the intensity, persistence, and limitingseffieihose
symptoms were not entirely credibl8ee id. The ALJ supported this finding the following
ways. Fist,the ALJpointed toportions of Dr. Dron’s treatment notéeat contradictd
Plaintiff's allegations regarding his anxietypod, swingslack of concentratiorand theside
effects of his medicationsSee idat55. Additionally, wth respect to Plaintiff's allegations
regarding higack of energy, the ALJ noted Plaintiff's activities of daily living, including
volunteering, reading, listening to the radio, watching television, prepampesmeals,
cleaning, caring for his personal needs, and attending Alcoholics Anonymoluisgsesee id.
at55. Contrary td?laintiff’'s assertion, the ALJ did not commit reversible error by declining
expressly address all of the releviattors in his written decisiorSee Bonet ex rel. T.B. v.
Colvin, 523 F. App’x 58, 59 (2d Cir. 2018pstructing that ‘{a]jn ALJ does not have to state o
the record every reason justifying a decision” (quotangult, 683 F.3dat 448). Accordingly,
the Court finds tat the ALJsufficienly analyzedPlaintiff's subjective allegation® the extent
that they were not substantiated by objective medical evidé&wmeMeadors 370 F. App’x at

183.

D. ALJ'’s reliance on MedicalVocational Guidelines

Ordinarily, the Commissioner meets her burden at step five of the disabiilysisby
resorting to the applicable Mediedbcational Guidelines, 20 C.F.R. Pt. 404, Subpt. P, App.
(“the grids”). See Rosa v. Callahah68 F.3d 72, 78 (2d Cir. 1999%However “application of
the grid guidelines and the necessity for expert testimony lneugetermined on a cabg-case
basis.” Bapp v. Bowen802 F.2d 601, 605 (2d Cir. 1986). In particul#ra“claimant's

nonexertional impairments ‘significantly limtihe range of work permitted by his exertional

—

o
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limitations’ then the grids obviously will not accurately determine disability status bectaey
fail to take into account claiamt's nonexertional impairments . .% 1. (quotingBlacknail 721
F.2d at 1181).

Accordingly, “[t]he grid regulations may not be relied upon as the exclusiverdesat
of disability statusf a claimant also suffers fromsignificantnon-exertional limitation.”
Correale-Englehart v. Astryé&87 F. Supp. 2d 396, 439 (S.D.N.Y. 20{d)ation omitted)
(emphasis added)A significant nonexertional limitation isne that results in “additional loss
of work capacity . . . that so narrows a claimant’s possible range of work gwiteedem of a
meaningful employment opportunity.Baldwin v. AstrugNo. 07 Civ. 6958(RJH)(MHD), 200¢
WL 4931363, *27S.D.N.Y.Dec. 21, 2009) (quotinBapp 802 F.2d at 606).

Along these lines, the regulations provide thhere a claimant’s limitationohly affect
[his] ability to perform the nonexertional aspects of wialated activities, thfgrids] do not
direct factual conclusions of disabled or not disabl&ge®20 C.F.R. § 404.1569a(c)(20
C.F.R. Pt. 404, Subpt. P, App. 2, 8 200.00(e)(1). Thus, “[i]n the evaluation of a disability
the individual has solely a nonexertional type of impairment, determination &etber
disability exists shall be based on the principles in the appropriate setibesregulations,
giving consideration to the rules for specific case situations in [tde]gri20 C.F.R. Pt. 404,

Subpt. P, App. 2, § 200.00(e)(1).

' An exertional limitation is a limitation or restriction imposed by impairments and related
symptoms, such as pain, that affect only a claimant's ability to meet the sttengthds of jobg
(i.e., sitting, standing, walking, lifting, carrying, pushing, and pullin§ge 20 C.F.R.

8 404.1569a(b)'A nonexertional limitation is one imposed by the claimant's impairments t
affect her ability to meet thequirements of jobs other than strength demarsdsfi as
difficulty maintaining attention or concentratin§obolewski v. Apfed85F. Supp. 300, 310

A —4

vhere

hat

(E.D.N.Y.1997)(citing 20 C.F.R. § 404.1569a(dk})).
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In this case, Plaintiff argues that the ALJ erred in relying on the gridspatige¢ of the
disability analysisfter finding that he had moderate difficulties in concentration, persistenge or
paceat step twaf the disability analysisPlaintiff further argues that the ALJ’s RFC findings
including limitation tovery short ail simple instructions, occasional complex tasks with
supervision, no more than occasional contact with others, and limitation to lowvsbrikss
amounted tsignificant nonexertional limitatiorthat precluded the ALJ from relying solely or
the grids in finding him not to be disable8eeDkt. No. 13, Pl.’s Br., at 20.

The ALJ’s stegive analysis acknowledgetiat Plaintiff's ability work was

“compromised byionexertional limitations. SeeAR at 58. However, the ALJ further

14

concludedhat “these limitations have little or no effect on the occupational base of unskillg¢d
work at all exertional levels.See id. As noted, he ALJfound that Plaintifsuffers from
“moderate difficulties” with respect to concentration, persistence or @eeidat 52.
However, he did sat step two of the disability analysiSee id.As the ALJ correctly noted, the
criteria under which he made such finding related to the severity of Hlgimtipairmens at
step two notPlaintiff's RFC. See id.By contrastthe cases Plaintiff cites on this point are
distinguishable because, in those cases, the ALJ erred by relying oidthetgtep five after
finding significant nonexertiondimitations in the RFC analysisSee, e.g Correale-Englehart
687 F. Supp. 2d at 442.

The remainder of the ALI’'RFC findings roughly tradke Commissioner’guidance
regarding the requiremes of unskilled work. The Commissioner’s guidance provides alsat
here,

[w]here a person's only impairment is mental, is not of listing severity, but does

prevent the person from meeting the mental demands of past relevant work and

prevents the transferability of acquired work skills, the final consideration is
whether the persoran be expected to perform unskilled work. The basic mental
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demands of competitive, remunerative, unskilled work include the abilities (on a
sustained basis) to understand, carry out, and remember simple instructions; to
respond appropriately to supervision, coworkers, and usual work situations; and to
deal with changes in a routine work settingsubstantial lossf ability to meet

any of these basic worlelated activities would severely limit the potential
occupational base. This, in turn, would justify a finding of disability because even
favorable age, education, or work experience will not offset such aedelmrited
occupational base.

SSR 8515, 1985 WL 56857, *4 (Jan. 1, 1985) (emphasis added). In this case, as noted,
the ALJ found that Plaintiff walémitedto very short anl simple instructions, occasional
complex tasks with supervision, no more than occasional contact with others, and
limitation to lowstress work SeeAR at 54. The ALJ defined lowtress adealing

primarily with objects, rather than with data or people, and including the abilidafu to
routine changes in the workplac8ee id. This comports with the Commissioner’s
guidance on this pointSeeSSR 8515, at *4 (providing that unskillebs at all levels of
exertion “ordinarily involve dealing primarily with objects, rather tharhwiliata or

people, and they generally provide substantial vocational opportunity for persons with
solely mental impairments who retain the capacity to meet the intellectual and eiotiona
demands of such jobs on a sustained basis”

For these reasons, the Court 8rttlat the ALdid not err in finding that Plaintiff's
nonexertional limitations had little to no effect on the occupational bae8SR85-15, 1985
WL 5687, at *4, andurther that his step analysisvas “based on the principles in the
appropriate sections of the regulations, giving consideration to the rules ddicspese

situations in [the grids].” 20 C.F.R. Pt. 404, Subpt. P, App. 2, § 200.00(e)(1).
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E. New evidence

“When the Appeals Council denies review after considering new evidence, plg sim
review the entire administrative record, which includes the new evidence, ardidefes in
every case, whether there is substantial eweédo support the decision of the SecretaRérez
v. Chater 77 F.3d 41, 46 (2d Cir. 1996). In this caBRintiff offered the ssessment of Nurse
PractitionerJoyce Behlig. The Appeals Council considerbdr opinion and rejected iSeeAR
at 1. NP Behling opined that Plaintiffas markely limited with respect to the ability to
maintain attention and concentration for extended petfiedability to complete a normal
workweek without interruptions from psychologically based symptoms and torpeata
consistent pace without an unreasonable number and length of rest periods, and the abili
accept instructions and respond appropriate to criticism from supervideesdat 33-36.
However to the extent thalaintiff points to evidence ithe Administrative Recordncluding
NP Behling’s opinion, that reasonably might support a different conclusion in his favor
“whether there is substantial evidence supporting the appellant’s view is mpiet$tgon” on
appeal.Bonet 523 F. App’x at 59.

In summaryfor theforegoing reasons, the Court finds that the ALJ applied the
appropriate legal standards and further that there is substantial evidenceisghofindings
with respect tdhe severity oPlaintiff's impairments and hiRFC. SeeRichardson 402 U.S. at

401.

V. CONCLUSION
Having reviewed the entire record in this matter, the parties’ submissionseand t

applicable law, and for the above-stated reasons, the Court hereby
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ORDERS that Plaintiff smotionfor judgment on th@leadingsseeDkt. No 13, is
DENIED; and the Court further

ORDERS that Defendars motionfor judgment on the pleadingseeDkt. No. 14,is
GRANTED; and the Court further

ORDERS thatthe Commissioner’s decisionAd&=FIRMED and Plaintiff's complaint is
DISMISSED; and the Court further

ORDERS that the Clerk of the Court shall enter judgment in favor of Defendant ang
close this case.
IT IS SO ORDERED.

Dated:April 5, 2016
Syracuse, New York

Freder#k J .nS(culhn, Jr.

Senior United States District Judge
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