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MEMORANDUM-DECISION AND ORDER
[. INTRODUCTION

On October 23, 2013, Daniel Penree and D-M.W. ("Plaintiffs") commenced this actipn
pursuant to 42 U.S.C. § 1983 and New York |l&eeDkt. No. 1. On June 23, 2014, Plaintiffs

filed an amended complainEeeDkt. No. 19. In the amended complaint, Plaintiffs assert clajms
for excessive force, failure to intervene, and failure to train, supervise, or discipline in violafion of
the United States Constitution (the "ConstitutionAdditionally, Plaintiff Penree asserts claim$
for false arrest, illegal search, and malicious prosecution in violation of the ConstitB&end.
Plaintiffs also assert claims under New York law for negligence, gross negligence, and asgault
and battery, and Plaintiff Penree asserts clainter New York law for malicious prosecution

and false arrestSee id. Presently before the Court is Defendants' summary judgment motio

=)

pursuant to Rule 56 of the Federal Rules of Civil Procedure, seeking dismissal of this actign
against themSeeDkt. No. 37.

II. BACKGROUND

Plaintiff Penree is the property owner oéttesidence located at 1673 Nielson Street if

the City of Utica. SeeDkt. No. 37-6 at 13. In April 2012, he resided there with his two mino

=

children, including infant Plaintiff D-M.W .Seed. at 13. Plaintiff has not ever kept any firearms
in his housé. See idat 15. Danielle Williams is the mother of Plaintiff Penree's childr&ee id.
at 17. Plaintiff Penree and Danielle Williams had a domestic incident on April 22, 2012, which
involved Danielle Williams leaving Plaintiff Penree's residence with their children in the eafly

hours of that morningSeeDkt. No. 41-3. Plaintiff Penree called the police when he awoke and

found that his children were not present in his ho®eeDkt. No. 37-6 at 16-17. Plaintiff

! Unless otherwise indicated, facts are presentéoe light most favorable to Plaintiffs.
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Penree's concern was that Danielle Williams was intoxicated four hours earlier, and she le
residence with the children some time during those early morning heesid. The police were
able to assist Plaintiff Penree in locating his children at the residence of Danielle Williams'
parents.Seed. at 18.

The responding police officers described their interaction that day in the incident rej
SeeDkt. Nos. 41-2; 41-3. Officer Dzenanl&aovic responded to Plaintiff Penree's call
reporting that Danielle Williams had endangered his child&seDkt. No. 41-2 at 2. Officer
Sabanovic stated that he did not have probable cause to call child protective services ("CH
that he would check on the childre8ee id. When he arrived at the Williams' residence, he w
confronted by Williams who told him to "get the fuck out of her&ée id.

He left and returned less than an hour later, and he observed Plaintiff Penree exit h
vehicle. See id. Plaintiff Penree advised Officer Sabarwthat he wanted to get his children
back, and they went together to the front dddee id.When Danielle Williams came to the doq
an argument ensued and culminated in Danielle Williams' mother, Kim Williams, getting a
hammer and raising it above her head like she was going to swing it at$eend. Plaintiff
Penree became irate, and Officer Sabanovic repeatedly ordered Kim Williams to drop the
hammer, but she refuse&ee id. Eventually, the door was closed and Plaintiff Penree walke
away and, according to the report, said "I Wwittking kill all of you" before driving awaySee
id. As a result, both Kim Williams and Plaintiff Penree were charged with obstructing
governmental administratiorbee idat 3.

The last police interaction that day was described by Utica police officer Adam How
separate incident report, and the narrative report was reviewed and electronically signed b

Defendant Lieutenant James Watson ("Defendant Watson™) on April 22, 3@&Rkt. No. 41-
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3. According to that report, Officer Howe arrived at the Williams' residence at about the sa
time that Plaintiff Penree arrivecee id. Plaintiff Penree asked for police assistance in
delivering several items of clothing, a cell phone, and some infant fotmDanielle Williams

and his children at her parents’ residergee id. Officer Howe delivered the items to Danielle

Williams. See id. That was the fifth time the Utica Police Department was called on April 22

2012 regarding "the ongoing dispute between Penree and Willic®es.'d.
The following day, April 23, 2012, Danielle Williams returned to Plaintiff Penree's

residence to bring the children to hirBeeDkt. No. 41-4. According to Plaintiff Penree, he

asked Danielle Williams to leave his residence, and she reacted with violence towar8g&in.

Dkt. No. 37-6 at 28. When Danielle Williams continued to be physically aggressive, he
physically removed her from his home and took the key to his house frorBéekt. No. 37-6
at 29-30. He then called 9-1-1 and reported that the mother of his children had attacked h
front of his children.SeeDkt. No. 45-1 at 39. The police records indicate that they were ad
that there were no weapons or alcohol in the hoGseDkt. No. 37-3 at 17.

Plaintiff Penree advised the responding potitfecers that Danielle Williams came after
him again in front of his kidsSee idat 41. The police officers who initially arrived at Plaintifi
Penree's residence are Defendants Joshua Skfyjti3&fendant Skibinski") and Titus Ciccone
("Defendant Ciccone")SeeDkt. No. 45-1 at 8. Plaintiff Penree advised them that he had
visitation with his kids at that time and had documentation to pro\éek. idat 8, 41. He told
the officers that the kids were safe, and he asked them to have Danielle Williams removed

his property.See idat 41.

2 Although the caption names City of Utica ReliOfficer Skabiniski, the correct spelling
is "Skibinski."
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When Defendants Skibinski and Ciccone arrived at the residence, they observed D
Williams standing in front of the house on the sidew&keDkt. Nos. 41-4; 45-1 at 9. Daniellg
Williams was known to Defendant Skibinski from previous police interactiSegDkt. No. 45-1
at 9. She complained that she had gotten into a physical altercation with Plaintiff Penree t
ended with him on top of heSee idat 10. This altercation was witnessed by Plaintiff D-M.V)
See id. Danielle Williams described that Plafifittenree pushed her out the front door which |
to her falling down the stairsSeeDkt. No. 41-4.

Defendants Skibinski and Ciccone approachkntiff Penree while he was standing o
his front porch and asked if they could enter his ho8eeDkt. No. 41-4 at 3. Plaintiff Penree
denied their request to enter the home but spoke with the officers from his fexid.
Defendant Skibiniski asked to see the children to ensure that they wereSaxkid. Plaintiff
Penree again would not allow the officers to enter his home, but he brought the children o
the porch so that they could be observ8de id. Defendant Skibiniski records in his report thg
the children "appeared okSee id.Defendant Skibinski observed that the children were not
crying, and Plaintiff Penree claims that Defemid@kibinski said "they look good to meSee id.
at 42-43. Plaintiff Penree then went back into his house with the children, and the officers

returned to their carSeeDkt. Nos. 37-6 at 36; 45-1 at 42-43.
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Defendant Skibinski testified that he did not act when the children were outside on the

porch of the house because he did not have any reasonable basis t&delid. No. 45-1 at
23. Further, Defendant Skibinski stated that if the children had not been in the house, the
would not have entered Plaintiff Ree's residence without a warraBee idat 19. Defendant
Skibiniski articulated that his decision to enter the home to make an arrest on April 23, 201

because the police "were concerned for the welfare of the childse@Dkt. No. 45-1 at 18.

police
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Specifically, Defendant Skibinski explainedthhe police did not know "what the conditions
were in the home, there's no way to - - who knows if stuff got broken while [Plaintiff Penreg
Danielle Williams] were fighting. There could b&ass on the floor or he may not have food

there for them. They might not have clothes and sti#&g idat 18. The police officers did nott

and

attempt to get a warrant to arrest Plaintiff and they did not attempt to call child protective sgrvices

at any time on April 23, 2012See idat 34.

According to Plaintiff Penree, the officerdtlthe area of his front door for approximately

thirty to forty-five minutes, and, in that time, he was able to put his youngest child down for
nap. SeeDkt. Nos. 45-1 at 47; 37-6 at 36. During that time, Defendant Skibinski prepared i
written complaint for harassment in the second degree, which was reviewed and signed by
Danielle Williams. SeeDkt. No. 41-4 at 3. It was also during this time that Defendant Jame
Watson, a sergeant with the City of Utica Police Department, arrived on the Smsidkt. Nos.

37-3 at 9; 37-7 at 6-8. Defendant Watson spwite Defendants Ciccone and Skibinski as well

as Danielle Williams about the situatioBeeDkt. Nos. 37-3 at 9; 37-7 at 9-10. Defendant

-~
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Skibinski informed Defendant Watson that he had seen the children and that they looked "pk."

SeeDkt. No. 37-7 at 12. The on-scene officers also told Defendant Watson that they were

concerned for the children because they felt "[Plaintiff Penree's] mental state maybe wasnijt such

that he would be able to take care of children at that po8ee idat 12. Defendant Watson
testified that he had the right to enter into Plaintiff Penree's home because he believed thaft
Plaintiff Penree was under arrest for harassment in the second degree against Danielle W]
See idat 23.

Danielle Williams did not ever represent to the police officers that the house was he

residence.SeeDkt. No. 45-1 at 25. According to the police report, Danielle Williams did ad
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that she had an additional key to Plaintiff Penree's home, and her father, Terry Williams, afrived
on the scene with that key to the houSeeDkt. No.41-4 at 3. Plaintiff Penree heard people
coming up the outside stairs to his enclosed mud room and observed Defendant Watson gnd Terry
Williams standing in front of his door with the house k&geDkt. No. 37-6 at 40. Plaintiff
Penree yelled out that they were not permitted to enter his house, and he dead bolted the Jock to
the interior door of the mud roonSee idat 40-41.
Plaintiff Penree observed that Defendant Watson and Terry Williams were attempting to
open the lock of the interior mud room door that led to the interior of his hBewidat 41.
Defendant Watson stated that, while standing inBidentiff Penree's mud room, he used the Key
to attempt to unlock the interior door of that room but he was unsuccessful because Plaintiff
Penree "made it back to the dooB&eDkt. No. 37-3 at 10. Defendant Watson continued to
asked Plaintiff Penree to open his door so they trould talk with him, and Plaintiff Penree
continued to decline to open the do&ee idat 42. The police officers continued in this manner
for an additional period of timeSee id. According to the police reports, it was one hour from|the
time that Defendants Skibinski and Ciccone first responded to Plaintiff Penree's 9-1-1 call until
the time that Defendants Skibinski, Ciccone, and Watson arrestedSeekt. Nos. 37-3 at 4,
41-4; 41-8. Plaintiff Penree was advised thatvias not under arrest, and he asked that everyjone
leave his propertySeeDkt. No. 37-6 at 43. He felt threatened at this tirSBesid.
Defendants Skibinski, Ciccone, and Watson again entered the enclosed mud room with
Danielle Williams and further requested tRintiff Penree provide some of her belongings
from inside the houseSeeDkt. No. 41-4 at 3. After Plaintiff Penree refused, the officers had
Danielle Williams leave the enclosed mud room while they continued to speak with Plaintiff

Penree through the windowed do&ee id. Eventually, they convinced him to provide some




belongings that he would pass through the d&me id. Defendants Skibinski, Ciccone, and

Watson had contrived this plan to induce Ri#ifPenree into opening the door so that Daniell¢

Williams could make a citizen's arre§eeDkt. No. 45-1 at 16, 26.
While Plaintiff Penree was collecting some of Danielle Williams belongings, Defend
Skibinski, Ciccone, and Watson had her enter the enclosed mud room again so that when

opened, she could place Plaintiff Penree under a citizen's e®esfbkt. No. 41-4 at 3. While

ANts

the door

Defendants were standing inside the mud room, Defendant Skibinski asked Danielle Willigms if

there were any fire arms in the house, and she responded that "he used to but she didn't know if he

still did." See id.Before the door was opened, Plaintifinfee confirmed that he was not undefr

arrest and advised the officers thatwas holding Plaintiff D-M.WSeeDkt. No. 37-6 at 44.
When Plaintiff Penree cracked open his frdotr, Defendants Skibinski, Watson, and Ciccon
forced the door open and further entered Plaintiff Penree's residéeegkt. Nos. 37-6 at 45;
45-1 at 46. At that point in time, none of the officers said that he was under SeeBkt. No.
45-1 at 27-28.

As Defendants were "slamming" the door oféliajntiff Penree turned and went upstaif
to his bedroom with Plaintiff D-M.WSeeDkt. No. 37-6 at 45. Defendants proceeded up the
stairs after them, and Plaintiff Penree shutdeidroom door and attempted to barricade himsg
with his body. Seed. at 47. Defendants were pushing on the bedroom door and, when Pla
Penree heard the door start to break, he feared for his child's safety and moved away from
door. See id. Defendants Watson, Skibinski, and Ciccone then entered into the bedroom a
deployed taser darts into Plaintiff Penreeskwhile he was holding Plaintiff D-M.WSeeDkt.
Nos. 37-6 at 48-49; 41-4 at 3. Both Plaintf#¥ to the ground and Plaintiff D-M.W. sustained

head injury. Seed. at 49-75.
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Plaintiff Penree claims that he was not ever told that he was under arrest prior to be
handcuffed.SeeDkt. No. 37-6 at 48. Defendants do natpiite that they were aware Plaintiff
Penree was holding the toddler when they entered the bed®eedkt. No. 41-4 at 3.
According to the police report, Defendants Watson, Skibinski, and Ciccone discussed the
force just prior to forcibly pushing further into Plaintiff Penree's residence, and they had de|
that, if necessary, the taser was preferable to pepper speafpkt. No. 37-3 at 9. Plaintiff D-
M.W.'s head injury is depicted in photograpl@eeDkt. No. 37-12 at 2-4. Defendant Watson
picked up Plaintiff D-M.W. from the floor, and Plaintiff Penree was then handcuffed by
Defendants Ciccone and Watsd®eeDkt. Nos. 37-3 at 10; 37-6 at 51.

Plaintiff Penree was transported to the golstation and complained that the handcuffs
were too tight.SeeDkt. No. 37-6 at 52. Plaintiff Penree was examined by an emergency m
person from the fire department, and Defendant Skibinski prepared and filed the criminal
complaint. SeeDkt. Nos. 37-3 at 15; 41-4 at 3; 41-Blaintiff was charged with (1) harassmen
in the second degree in violation of New York Penal Law § 240.26(1) based upon the com
filed by Danielle Williams; (2) harassment in the second degree in violation of New York P¢
Law § 240.26(1) based upon the complaint filed by Defendant Skibinski; (3) endangering t
welfare of a child in violation of New York Penal Law § 260.10(1) based upon Plaintiff Pen
attempt to push the door closed on Defendanthandin up the stairs while holding Plaintiff D
M.W.; and (4) resisting arrest in violation of New York Penal Law 8 205S¢#&Dkt. Nos. 37-3;
41-7; 41-8. As aresult, an order of protection was issued against Plaintiff Penree ordering
stay away.SeeDkt. No. 37-3 at 15. Plaintiff Penree was released on bail that same evBpim

Dkt. No. 37-3 at 12. On June 15, 2012, Danielle Williams had a dispute with the police
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department and advised them that she was no longer willing to come to $eeldtkt. No. 37-3
at 15.

On November 29, 2012,Raytonhearing was conductesigeDkt. No. 45-1 at 1-63, and,
on November 22, 2013, a city court judge dismissed all the criminal charges against Plaint
Penree finding that no exigent circumstances existed that would have allowed the warrant|
arrest of Plaintiff Penree in his honsgeDkt. No. 41-10. The city court judge also found that
thirty to forty-five minutes, the police would V& been able to obtain an arrest warrége id.

On October 23, 2013, Plaintiffs commenceid tiction alleging violations of their

constitutional rights as well as state tort clairBgeDkt. No. 1. An amended complaint was fil
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on June 23, 2014SeeDkt. No. 19. Defendants appeared in this action and, pursuant to Rule 56

of the Federal Rules of Civil Procedure, have moved for summary judgment dismissing the
amended complaintSeeDkt. Nos. 12; 21; 37. For the reasons set forth, Defendants motion
granted in part and denied in part.
[ll. DISCUSSION

A. Legal Standard

A court may grant a motion for summary judgment only if it determines that there is
genuine issue of material fact to be tried #rat the undisputed facts warrant judgment for the
movant as a matter of lawbee Chambers v. TRM Copy Ctrs. Co43 F.3d 29, 36 (2d Cir.
1994) (citations omitted). "The moving party bears the burden of showing that he or she ig
entitled to summary judgmentHuminski v. Corsone896 F.3d 53, 69 (2d Cir. 2004ge also
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The moving party must identify those
portions of the record which demonstrate that there is no genuine issue of materaééact.

Celotex 477 U.S. at 323. When analyzing a summary judgment motion, the court "cannot
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issues of fact; it can only determine whether there are issues to be Clamiribers43 F.3d at
36-37 (quotation marks and other citation omitted).
Moreover, it is well-settled that a party opposing a motion for summary judgment mg

simply rely on the assertions in its pleadingee Celotexd77 U.S. at 324 (citinge®. R.Civ. P.

56(c), (e)). In assessing whether any such issuest#rial fact exist within the record, the codirt

is required to resolve all ambiguities and draw all reasonable inferences in favor of the
nonmoving party.See Chamberg3 F.3d at 36 (citingnderson v. Liberty Lobby, Inet77 U.S.
242, 255 (1986)) (other citations omitted).
B. State Tort Claims

Plaintiff Penree alleges a state law cldanfalse arrest based on his claim that
Defendants Watson, Ciccone, and Skibinski arrested him without a warrant and without pr
cause, detained him, and transported him against hisSakDkt. No. 19 at 11 65-66. Plaintiff
Penree's eighth cause of action is for malicious prosecution under statdawdat 1 75-79.
Plaintiffs allege assault claims against Defendants Watson, Ciccone, and Skibinski claimin
Defendants placed them in immediate appreloensi imminent harmful or offensive contact
without privilege. See idat 1 56-58. Plaintiffs also allege that Defendants unlawfully,
intentionally, and recklessly touched and battered the Plain8#sid. Plaintiffs maintain that
Defendant City of Utica and Defendant Police Chief Williams were negligent and, in turn, t
negligence caused the offending conduct of Defendants Watson, Ciccone, and Skd®egki.
at 19 61-63.

Federal courts apply state statutes of limitations to state law ckemd/incent v. Money
Store 915 F. Supp. 2d 553, 560-61 (S.D.N.Y. 2013) (stating that it makes no difference if t

state law claims are presented in federal court based on diversity jurisdiction or supplemer
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jurisdiction), and apply state notice of claim statutes to state law claims asSeeReyes v. City

of New York992 F. Supp. 2d 290, 300 (S.D.N.Y. 2014) (quotiagdy v. N.Y.C. Health & Hospg.

Corp.,, 164 F.3d 789, 793 (2d Cir. 1999)). The Second Circuit has stated that New York's General

Municipal Law controls when a plaintiff sues a dity tortious conduct, and it also controls thgse

claims against any employee of a city "if the municipality is required to indemnify the deferjdant

pursuant to the General Municipal Law or any ostatutory provision and is therefore 'the real

party in interest."Conte v. Cty. of Nassat96 Fed. Appx. 1, 5 (2d Cir. 2014) (quotiRgggiero

v. Phillips 292 A.D.2d 41 (4th Dep't 2002)). General Municipal Law 8 50-j provides that a ity

is "liable for . . . any duly appointed police officer of such municipality, authority or agency for

any negligent act or tort, provided such police officer, at the time of the negligent act or torf
complained of, was acting in the performan€éis duties and within the scope of his

employment.”"See alsd.aGrange v. Ryanl42 F. Supp. 2d 287, 295 (N.D.N.Y. 2001) (stating

that notice of claim requirements are not limited to just negligence claims but must also be|served

for "intentional tort actions against police officers."”). Defendants have admitted that the
individually named officers were employees of the City of UtiSaeDkt. Nos. 19 at § 5; 21 at
at 1.

The statute of limitations for any state claims for tortious conduct, including false

arrest/false imprisonment, malicious prosecution, negligence, gross negligence, assault, ahd

battery against Defendants is one year and ninety days pursuant to New York General Mupicipal

Law 8 50-i. In this case, the alleged conduct of negligence, gross negligence, assault, andg

battery

took place on April 23, 2012, and, therefore, the statute of limitations on Plaintiff Penree's state

law personal injury claims expired on July 22, 2013, which is three months before Plaintiffs

commenced this actiorBeeDkt. Nos. 1, 19. The Court dismisses Plaintiff Penree's fourth and

12




fifth causes of action for negligence, gross negligence, assault, and battery as barred by tH

of limitations.
Plaintiff Penree was arrested and brought to the Utica Police Department where the
charges were filed against hirBeeDkt. Nos. 37-6 at 54; 41-7. Some time later, Plaintiff Pen
was able to post bail and was released from police custody on April 23, 26éRkt. No. 41-7
at 54, 57. The time limitations of General Municipal Law § 50-i also controls the state tort
false imprisonment/false arrest, which is an intentional tort under statéSksvPeresluha v. Cit
of New York60 A.D.2d 226, 229 (18ep't 1977)see also Rosado v. City of New Yatk3 F.
Supp. 124, 126 (S.D.N.Y. 1989) (listing the claim of false imprisonment as an intentional tq
Having been arrested and released from custody on April 23, 2012, Plaintiff Penree had uf
22, 2013 to commence an action under state law for false arrest/false imprisonment, and h
not file his complaint until October 23, 2013. Theurt dismisses Plaintiff Penree's state clair
for false arrest/false imprisonment because it is also barred by the statute of limitations.
However, Plaintiff D-M.W.'s claims for negligence, gross negligence, assault, and b
are not barred by the one year and ninety day statute of limitations because D-M.W.'s stat

infant tolls the time limitation.See Cohen v. Pearl River Union Free Sch. Pidt.N.Y.2d 256,

262-63 (1980). In addition, Plaintiff D-M.W.'s time to serve a late notice of claim is likewisg

tolled for infancy. See idat 263. Therefore, the Court will address the substance of Plaintiff
M.W.'s negligence, assault, and battery claims. When negligence is claimed against a
municipality, it is necessary to determine "whether the municipal entity was engaged in a

proprietary function or acted in a governmental capacity at the time the claim akpgpdeivhite
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v. Accuhealth, In¢c21 N.Y.3d 420, 425 (2013). A proprietary function is being carried out when

the municipality's "activities essentially substitute for or supplement traditionally private
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enterprises.'Id. (QuotingSebastian v. Stat@3 N.Y.2d 790, 793 (1999)). If the municipal
function is proprietary, then the municipality is subject to the ordinary rules of negligence ti
applicable to non-governmental parti€xe id.

If the governmental entity was acting in a governmental capacity, meaning that "its
are 'undertaken for the protection and safety of the public pursuant to the general police p¢
then the plaintiff must show that he or she was owed a "special ddtyduotingSebastian93
N.Y.2d at 793)see also Velez v. City of New Y,0fBO F.3d 128, 135 (2d Cir. 2013). Actions

taken "for the protection and safety of the public pursuant to the general police powers" ar

hat are

hCts

DWErS,

a)
-

governmental functionsVelez 730 F.3d at 134-35. The New York Court of Appeals stated that

"[p]olice and fire protection are exampleslong-recognized, quintessential governmental
functions.” Applewhite 21 N.Y.3d at 425 (citinyaldez v. City of New Yark8 N.Y.3d 69, 75
(2011)).

Here, the alleged negligence of Defendant City of Utica and Defendant Williams wal
taken pursuant to their general police powers, dnatefore, Plaintiff D-M.W. must prove that §
special relationship existed between the minor and Defendants City of Utica and Wilams.
Velez 730 F.3d at 135 ("The core principle is that to sustain liability against a municipality,
duty breached must be more than that owed the public generally”) (internal quotation mark
citations omitted). A "special relationship" requires four elements to be present, which are

(1) an assumption by the municipality, through promises or actions,
of an affirmative duty to act on behalf of the party who was injured;
(2) knowledge on the part of the municipality's agents that inaction
could lead to harm; (3) some form of direct contact between the

municipality's agents and the injured party; and (4) that party's
justifiable reliance on the municipality's affirmative undertaking.
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Velez 730 F.3d at 135. Plaintiff D-M.W. has failed to establish that any of these elements
present, and, without meeting that burden, Rf&aiD-M.W.'s claims for negligence fail. The
Court dismisses Plaintiff D-M.W.'s claims for negligence.

Plaintiff D-M.W. also maintains state claims for assault and batteegDkt. No. 19 at 11
56-59. Under New York law, assault is "the intentional placing of another in apprehension
imminent harmful or offensive contact,” and battery is "(1) bodily contact, which is (2) harm

offensive in nature, and (3) made with inten¥ferzon v. Cty. of Suffqlk67 F. Supp. 432, 448

vere

of

ful or

(E.D.N.Y. 1991). In this case, Plaintiff D-M.W. was being held in his father's arms at the time of

the alleged assault and batte§eeDkt. No. 37-3 at 10-11, 14. The fact that Defendants Watj
Ciccone, and Skibinski did not act with the specific intent to put Plaintiff D-M.W. in
apprehension of either a harmful or offensive boddwptact, or did not act with the specific inte
to cause harmful or offensive bodily contact tmhis not fatal to Plaintiff D-M.W.'s claims.
Plaintiff D-M.W.'s allegations that these Defendants acted with the requisite intent toward
Plaintiff Penree is sufficient to withstand dismissihis or her claims for assault and battery.
See Parler v. North Ins. Gdl29 A.D.3d 926, 928 (2d Dep't 2015) (stating that "the fact that
bar stool made physical contact with [the pldih&ind not the intended target does not negate
conclusion that the act was done with the intention to commit an assault or a bateng8)y.
State 96 A.D.2d 105, 110-11 (4th Dep't 1983) (stating that the defendants do not escape i
because the intent was to injure someone else but the plaintiff was unintentionally struck).
Court denies Defendants' motion for summary judgment on Plaintiff D-M.W.'s assault and
claims.

C. Fourth Amendment Claims
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Plaintiff Penree claims that Defendantst®éam, Ciccone, and Skibinski restrained him

against his will without probable cause andheiit a warrant, and Defendants "arrested, detalned

and transported” him against his wiheeDkt. No. 19 at 1 65-66. According to Plaintiff Penr
the entrance into his home by Defendants Watson, Ciccone, and Skibinski was an unreasg

search and seizure in violation of his constitutional rigBtse idat 1 67-68. Plaintiffs also

ee,

bnable

contend the use of force by Defendants priartd during Plaintiff Penree's arrest was excesdive

and objectively unreasonable in violation o&iBRtiff Penree's Fourth Amendment righ&ee id.
at 11 31-36. Finally, Plaintiff Penree's seventh cause of action alleges that Defendants
maliciously prosecuted him in violation of the Fourth AmendmeBee idat 1 69-73.

The Fourth Amendment of the United States Constitution (the "Fourth Amendment”
provides that

[t]he right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be
seized.

The Supreme Court iRayton v. New Yorki45 U.S. 573, 585 (1980), stated that
"[u]reasonable searches or seizures conducigmut any warrant at all are condemned by the
plain language of the first clause of the Amendment." The warrantless arrest of a person i
seizure, which the Fourth Amendment requires to be reasorfadeidat 585. Further, the

physical entry of the home is the chief evil against which the working of the Fourth Amen

is directed."1d. (quotingUnited States v. United States Dis. Codfi7 U.S. 297, 313 (1972)). 1

® Plaintiffs also maintain claims against Defendants Watson, Ciccone, and Skibinski
failure to intervene and prevent the harm caused by the unconstitutional acts of another pq
officer. SeeDkt. No. 19 at 1 37-42. Defendants have not move for summary judgment on
claim.
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warrantless arrest within the home implicates not only the "invasion attendant to all arrestg
also an invasion of the sanctity of the hom#eriited States v. Reg872 F.2d 412, 423 (2d Cir.
1978).

The Fourth Amendment's prohibitions against unreasonable seizures applies equal
how an arrest is carried out, and, therefoa#l,claims that law enforcement officers have used
excessive force — deadly or not — in the course of an arrest . . . should be analyzed under |

Fourth Amendment and its 'reasonableness’ stand@mtiam v. Conngr4d90 U.S. 386, 395

but

v to

he

(1989). Also, the Fourth Amendment provides the basis for a Section 1983 claim that alleges

malicious prosecutionSee Singer v. Fulton Cty. Sher8 F.3d 110, 115 (2d Cir. 1995) (citing
Albright v. Oliver 510 U.S. 266, 271 (1994) (concluding that claims for malicious prosecutig
are analyzed under the Fourth Amendment and not substantive due process of the Fourte
Amendment)).

1. False Arrest

"A § 1983 claim for false arrest, resting on the Fourth Amendment right of an individ
to be free from unreasonable seizures, including arrest without probable cause, . . . is subj
the same as a claim for false arrest under New York |&eYyant v. Okstl01 F.3d 845, 852 (24

Cir. 1996) (internal citations omitted). A Section 1983 claim for false arrest/false imprisonr

(collectively "false arrest") is analyzed under the law of the state where the arrest ocSesed.

Jaegly v. Couc439 F.3d 149, 151 (2d Cir. 2006). "Under New York law, false arrest is
considered to be a species of false imprisonment, and the two claims have identical eleme
Mejia v. City of New Yorkl19 F. Supp. 2d 232, 252 (E.D.N.Y. 2000) (citBigger,63 F.3d at

118).
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The elements for a Section 1983 claim for false arrest are as follows: "(1) the defen
intended to confine [the plaintiff], (2) the plaintiff was conscious of the confinement, (3) the
plaintiff did not consent to the confinement and (4) the confinement was not otherwise
privileged." Singer 63 F.3d at 118 (citinBroughtonv. State 37 N.Y.2d 451, 456 (1975));
Bernard v. United Stateg5 F.3d 98, 102 (2d Cir. 1994).

A warrantless arrest, as was the case here, is "presumptively unla$éa.Raysor v.

Port Auth, 768 F.2d 34, 40 (2d Cir. 1985) (stating that 'pheantiff need not prove either malic¢

or want of probable cause9ee also Jenkins v. City of New Y,agtk8 F.3d 76, 88 (2d Cir. 2007).

Hant

v

However, "[t]here can be no federal civil rights claim for false arrest where the arresting officer

had probable causeSinger 63 F.3d at 118 (citinBernard 25 F.3d at 102). Accordingly, the
presumption that a warrantless arrest is unlawful can be rebutted by the defendant if it is

established that there was probable cause for the aBestJenkingt78 F.3d at 88. The

existence of probable cause is a complete defense, for which the defendant bears the burglen of

proof. See Dickerson v. Napolitan604 F.3d 732, 751 (2d Cir. 2010¥eyant 101 F.3d at 852

(citing Bernard 25 F.3d at 102).

There is "probable cause to arrest . . . when the officers have knowledge or reasonably

trustworthy information of facts and circumstas that are sufficient to warrant a person of
reasonable caution in the belief that the person to be arrested has committed or is commit
crime.” Weyant 101 F.3d at 852 (citations omitted). The standard is "a practical, nontechn
conception that deals with the factual and pcat considerations of everyday life on which
reasonable and prudent men, not legal technicians, doitéd States v. Delossani@ss6 F.3d

155, 159 (2d Cir. 2008) (internal quotation marks omitted) (qudfiagyland v. Pringle 540

U.S. 366, 370 (2003) (stating that probable cgquetects "citizens from rash and unreasonable
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interferences with privacy and from unfounded charges of crime™ (quBtinggar v. United
States338 U.S. 160, 176 (1949)).

"[T]he probable cause inquiry is based upon whether the facts known by the arrestif
officer at the time of the arrest objectively provided probable cause to artasgly 439 F.3d at
153 (citingDevenpeck v. Alforb43 U.S. 146, 153 (2004)). The significance of those facts g
be "enhanced" or "diminished" by the surrounding circumstances of the seeedenkins78
F.3d at 90, because the standard is fluid and contese@mDelossantp$36 F.3d at 159. The
circumstances "must be considered from the perspective of a reasonable police officer in |
his training and experienceld.

In determining whether there was probable cause for the arrest, the Court's analysig
limited to the offense invoked by the arresting officer or the crimes that are ultimately charg
but, instead, probable cause "depends upon thenable conclusion to be drawn from the fag
known to the arresting officer at the time of the arre¥aggly 439 F.3d at 153-54 (quoting
Devenpeckb43 U.S. at 152-53). Accordingly, the Court must focus on the "validity @irtbst,
and not on the validity of each chargéd: at 154. Whether there was probable cause is a
guestion that can be determined as a matter of law on summary judgment "if there is no di
to the pertinent events and the knowledge of the officakeyant 101 F.3d at 85%ee also
Jenking 478 F.3d at 88. Summary judgment should be granted in favor of the defendants
the facts, construed in favor of the plaintiff, establish that the officer's probable cause
determination was objectively reasonabBee Jenkingt78 F.3d at 88.

In the present case, Defendants Watson, Skibinski, and Ciccone entered into Plaint
Penree's home with the stated intention to attempt to take Plaintiff Penree into custody bag

Danielle Williams' complaint for harassment in the second de@eeDkt. Nos. 37-7 at 30; 45-
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at 18. Defendants Watson, Ciccone, and Skibinskew&empting to coerce Plaintiff Penree qut

of his home under the false pretenses of asking for some of Danielle Williams' belor&pegs.
Dkt. No. 45-1 at 26. Their plan was to haveniglle Williams tell Plaintiff Penree that he was
under citizen's arrest when he opened the interior door of his mud @eebkt. Nos. 37-3 at
14; 37-7 at 23, 30; 45-1 at 16. When PldiRenree cracked open the door, Defendants clain
that Danielle Williams said he was under arré&teDkt. No. 37-3 at 11. None of the officers
said that he was under arreSieeDkt. No. 54-1 at 27-28.

The only argument made by Defendants in their motion for summary judgment is th
Defendants had probable cause to arrest Plaintiff Penree for harassment in the second de

based on Danielle Williams' written complaint together with the red marks on her legs, the

absence of marks on Plaintiff Penree's arms, aradleged threat that Plaintiff Penree made the

day before "arguably" toward Danielle WilliamSeeDkt. No. 37-23 at 18-26."An arresting
officer advised of a crime by a person who claims to be the victim, and who has signed a
complaint or information charging someone with the crime, has probable cause to effect ar
absenftcircumstances that raise doubts as to the victim's vera@ipder 63 F.3d at 119
(emphasis added$ee also Breitbard v. MitchelB90 F. Supp. 2d 237, 245 (E.D.N.Y. 2005).
Probable cause should be found to exist even if the information is incorrect, so long as the|
reliance was reasonabl&ee Bernard25 F.3d at 103.

Here, Danielle Williams claimed to be the victim of a statutory violation, so the Cour
inquiry is "whether there were 'circumstances that raise[d] doubts™ as to her velRaaty. Cty.

of Suffolk 693 F. Supp. 2d 217, 224 (E.D.N.Y. 2010) (quotimger 63 F.3d at 119). To begin

* Defendants do not raise any argument that there was probable cause to arrest relg
any other violation or crimeSeeDkt. No. 37-23 at 19-20. Also, Defendants have not procee
with the theory that Plaintiff Penree was under a citizen's arsest.id.
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with, Defendants admit that they were familiar with Plaintiff Penree and Danielle Williams g
repeated domestic incidents requiring police interventeeDkt. Nos. 37-3 at 9; 45-1 at 11.

The previous domestic incidents listed on the Utica Police Department's records, submitte
Defendants, indicate that Plaintiff Penree hadtiple domestic incidents prior to April 23, 201
where the "caller” reported harassment and other domestic disputes against Plaintiff Penrg
were determined to be unfounded by the responding police offiSeebkt. No. 37-5 at 5-7.
Those same records indicate that Plaintiff Penree wasata of harassment and other domeg

disputes.Seed. The police record is so replete with these incidents that an overall familiar

ue to

] by

p

be that

tic

ty

with the domestic disputes between Danielle Williams and Plaintiff Penree would indicate fo a

reasonable officer that Danielle Williams was an unreliable witness.

Also, Danielle Williams' version of the domestic dispute with Plaintiff Penree, as
described in the complaint, was vague as to her own violent beh®aeDkt. No. 41-4 at 3.
She told Defendant Skibinski that she was arguing with Plaintiff Penree and "they had a pk
altercation which lead [sic] to her being on the floor with Dan on top of [8¥eDkt. No. 45-1
at 10. Her version of events was disputed layrfiff Penree's statement to Defendants Skibin
and Ciccone.SeeDkt. No. 41-4 at 3. Plaintiff Penree called the police and reported that he
been attacked in his home by the mother of his childgse idat 40. When Defendants
Skibinski and Ciccone responded, Plaintiff Penree told them Danielle Williams attacked hir
front of the children and that he restrained her so that she could not strike him@emid.at
41. He also advised Defendants that he wabDtadelle Williams removed from his property al
that he had a custody order to show that he had visitation with his kids at thaSémel. While

Defendant Watson testified that Plaintiff Penre bt use any foul language at him during th
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conversations, Danielle Williams is described in the police report as hysteSamibkt. Nos. 37-
3 at13;45-1 at 12.

Defendants were aware of Plaintiff Penree and Danielle Williams' domestic disputes
April 22, 2012 where Plaintiff Penree allegedly made a threat to "kill all of y8aeDkt. No.
37-3 at 14. The threat was made at the residence of Danielle Williams' parents after her n
retrieved a "large hammer" and threatenesttite Plaintiff Penree and the police offic&ee
Dkt. No. 41-2 at 2. Although the police report documents that Plaintiff Penree was charge
obstructing governmental administration, Plaintiff Penree was not charged with any violatig
crimes related to the "threatSeeDkt. No. 41-2 at 2. On the evening of April 22, 2012,
Defendant Watson reviewed the report related to the fifth and final domestic call from that
related to Plaintiff Penree and Danielle Williams where Plaintiff Penree asked for police
assistance to deliver clothing, a cell phone, and infant formula to Danielle WillaeeRkt. No.
41-3.

Defendants reliance on this proposed "threat" made the day before as a basis for p
cause to arrest Plaintiff Penree on an unrelateaht is insufficient. Plaintiff Penree was not
charged with any violations related to his statement. The Court notes that 'the First Amen
protects a significant amount of verbal criticiand challenge directed at police officer®bdsr
v. Court Officer Shield No. 20780 F.3d 409, 415 (2d Cir. 1999) (internal quotations marks
citations omitted) (finding that there is no probable cause based on the plaintiff's statemen
police office that "One day you're going to get yours"). "As a result, provocative speech di

at police officers is protected against cens@shipunishment, unless shown likely to produce
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clear and present danger of a serious substantive evil that rises far above public inconvenience,

annoyance, or unrestld. (internal quotation marks and citations omitted) (quotiagnminiello

22




v. Chicagg 337 U.S. 1, 4 (1949) (stating that the meaning of a statement must be interpret¢

within the "context, tone, accompanying action, and a variety of other circumstances")). H
where the police officer did not charge PlaintifhRee with any violations for his statement, it
reasonable to believe that the officer did not fimel statement to be a direct or immediate thre
to him or anyone else. Accordingly, probable cause has not been established as a matter
based upon Defendants' reliance on a statement made the day before as Plaintiff Penree
walking away from a contentious situation after being threatened with a hammer.

Plaintiff Penree argues his arrest was a violation of his Fourth Amendment rights be
Defendants were not authorized under New Yorktaexecute an arrest for a criminal violatio
that they did not witnessSee idat 7-11. Plaintiff Penree is correct that harassment in the sg
degree is a violation and that police officers areauthorized to make a warrantless arrest for
violation unless the offense takes place in his or her pres&ssl.Y. CRIM. PROC. LAW 8§
140.10(1); N.YPENAL LAw 88 10.00(3), 240.26. Under New York law, harassment in the
second degree must take place in the officer's presence to provide probable cause &earre
Ramos v. City of New YQrR98 Fed. Appx. 84, 86 (2d Cir. 2008).

However, "a violation of state law does npso factg offend federal law; the
Constitution, in other words, is not concerned with the restrictions that New York chooses
place on its police officers.Mikulec v. Town of Cheektowad209 F. Supp. 2d 214, 225
(W.D.N.Y. 2012) (citingVirginia v. Moore 553 U.S. 164, 176 (2008pee alsdHotaling v.
LaPlante 167 F. Supp. 2d 517, 522 (N.D.N.Y. 2001) (stating that the Fourth Amendment d
not require that a police officer "personally witness the conduct upon which he or she relie

establish the existence of probable caud&fgiano v. McLoughlin723 F. Supp. 2d 491, 504
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(N.D.N.Y. 2010) (finding that a violation of a MeYork statute does not mean that the arrest
lacked probable cause under the Fourth Amendment).

Further, Plaintiff Penree argues that Defendants' actions constituted an unreasonal
seizure under the Fourth Amendment because they waited outside his home and "devised
scheme" to induce Plaintiff Penree to open the door to his resid8eeBkt. No. 44 at 7-11.
The use of trickery or deception by police officers does not necessarily violate a suspect's
Amendment rights See United States v. Giraldt43 F. Supp. 152, 154 (2d Cir. 1990) (citing
Lewis v. United State885 U.S. 206 (1966)). Plaintiff Penree does not raise facts that impli
an unlawful coercion because his free choice m@ compromised by Defendants' request for
Ms. Williams' belongings, even if that request was deceptive. Also, the police are permitte
seize a suspect before entering or after leaving a resid8eeeSteagald v. United StgtéS1
U.S. 204, 221 (1981) (noting that the need to obtain a search warrant can be avoided by s
waiting for a suspect to leave a residence). Adiogly, the Court does not agree with Plaintiff
Penree that the police action of waiting outsidaistfhome or deceiving him violated his rights
under the Fourth Amendment.

In any event, the Court finds that Defendants did not meet their burden in establishi
there was probable cause to arrest Plaintiff Penree for harassment in the second degree.
Defendants did not show as a matter of law that Defendants Watson, Ciccone, and Skibing
reasonably trustworthy information to believe that Plaintiff Penree committed a crime agair
Danielle Williams.

2. Unreasonable Search

The warrantless entry into a home is presumptively unreasonable under the Fourth

Amendment.See Welsh v. Wiscons#66 U.S. 740, 749 (1984yayton 445 U.S. at 586. An
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arrest within the home is "simply too substantial an invasion to allow without a warrant, at least in

the absence of exigent circumstances . . . even when probable cause is clearly gragtni."
445 U.S. at 589 (citations omitted) (explaining that "the warrant procedure minimizes the d
of needless intrusions" into the home). Absent exigent circumstances, the threshold to a I
"may not reasonably be crossed without a warraldt.’at 590. Even an invasion of a "fraction
an inch is too much to be toleratedsée Loria v. Gormar806 F.3d 1271, 1284 (2d Cir. 2002)
(internal quotation marks omitted) (quotikgllo v. United States33 U.S. 27, 37 (2001)).
Therefore, to make a lawful entry into a home, the Fourth Amendment requires that probalj
causeplus exigent circumstances exist in order to "overcome the presumption of
unreasonableness that attaches to all warrantless home enigsli 466 U.S. at 75Gsee also
Loria, 306 F.3d at 1283.

The Fourth Amendment protection accorded to the home includes the curtilage of tf

anger

ome

of

Dle

IS

home, that is the "area to which extends the intimate activity associated with the sanctity of a

[person's] home and the privacies of liféJhited States v. HayeS51 F.3d 138, 146 (2d Cir.
2008);see alsdJnited States v. Dun@80 U.S. 294, 300-01 (1987) (quoti@gver v. United

States466 U.S. 170, 180 (1984)). In order to determine whether an area is included in the

curtilage of a home and, thus, entitled to the same privacy protections as the home, the cqurts

examine several factors, which are "(1) the area's proximity to the main residence; (2) any
enclosure of the property or area; (3) use of the property or area; and (4) steps taken to pr

property or area from view.Hayes 551 F.3d at 146.

ptect the

The Second Circuit applies these factors and further evaluates curtilage with an objective

guestion, "'whether society would recognize the particular area claimed as within the curtil

the home,™ and a subjective question, "whether the defendant has manifested a subjectiv
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expectation of privacy in that areadayes 551 F.3d at 146 (quotirignited States v. Titemare
437 F.3d 251, 258 (2d Cir. 2006)). Without this further evaluation, a Fourth Amendment a
is incomplete because "it is possible that an area might fall within the curtilage of the homse
that concept was defined at common law, but the owner or resident may fail to manifest a
subjective expectation of privacy in that areditemore 437 F.3d at 258.

Here, Defendants Watson, Skibinski, and Ciccone entered into an area, described |
Plaintiff Penree as the mud room, which is attached to the home and completely enclosed

exterior walls and an exterior door with a IocEeeDkt. Nos. 37-6 at 39; 37-11 at 6. It is not

disputed that initially the exterior door to the mud room was cloSe@Dkt. Nos. 37-3 at 9; 37-6

at 39. Defendant Watson's report indicates that this door was locked, and he permitted Da
Williams to open the exterior door with a key that one of her parents brought to the Seene.
Dkt. Nos. 37-3 at 9; 37-6 at 39.

Defendants Watson, Skibinski, and Ciccone reported that they entered into the enc
area with Danielle Williams and "encountered another locked d&®eDkt. Nos. 37-3 at 9; 374
7 at 21. Defendant Watson permitted Danielle Williams to attempt to unlock the interior do
but Plaintiff Penree prevented her by "dead lock[ing]" that interior d8eeDkt. No. 37-3 at 9.
Danielle Williams was asked to leave the interior area, and, at some point after, Defendant
Watson also used the key to attempt to unlock the interior door, but he was unsuc&essful.
Dkt. No. 37-3 at 10.

Applying the curtilage-determining factors to the subject area, the Court finds that th

mud room was "curtilagpeer s€" Titemore 437 F.3d at 258. The mud room is physically

® The area is described by Defendant Watson and Defendant Skibinski as an "enclo
porch," and Defendant Ciccone described the asemfoyer and the exterior door as the "mair
door to the dwelling."SeeDkt. No. 37-3 at 9, 11, 14.
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attached to the main residence of the home and is enclosed on the other three sides by exterior
walls with a roof. SeeDkt. Nos. 37-6 at 39; 37-11 at 6. Taéeea is described by Plaintiff as hig
mud room, and the exterior door of this mud room was closed and locked when approachegd by
Defendants.SeeDkt. No. 37-3 at 9.

However, as noted above, the Court nfugher evaluate whether Plaintiff Penree
"manifested a subjective expectation of privacy in that arelayes 551 F.3d at 146. The Court
finds Plaintiff Penree's actions of locking theegior door and referring to the enclosed space|as
his mud room demonstrates his subjective expectation of privacy in that §esefekt. No. 37-6
at 38. Further, Plaintiff Penree testifies that the exterior door is the door to hisSeaDkt.

No. 37-6 at 36, the front domseeid. at 38, and the initial door to his honsege id.at 39. The
undisputed facts in the record, clearly ebséibPlaintiff Penree's subjective expectation of
privacy in his mud room.

Next, the Court turns to whether exigent circumstances justified a warrantless entry|into
Plaintiff Penree's home. "In determining whether exigent circumstances exist, ‘[tlhe core question
is whether the facts, as they appeared at the moment of entry, would lead a reasonable,
experienced officer, to believe that there was an urgent need to render aid or take doited."
States v. Simmon861 F.3d 151, 157 (2d Cir. 2011) (quotldgited States v. Klum{»36 F.3d
113, 117-18 (2d Cir. 2008))oria, 306 F.3d at 1284 (citingnited States v. McDonal@16 F.2d
766, 769 (2d Cir. 1990)). This test "is an objective one that turns on the district court's
examination of the totality of the circumstances confronting law enforcement agents in the
particular case.'McDonald 916 F.2d at 769 (citations omitted). The Second Circuit set forth the
following factors as guides to determine if such exigent circumstances existed:

(1) the gravity or violent nature of the offense with which the aspect
is to be charged; (2) whether the suspect is reasonably believed to
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be armed; (3) a clear showing of probable cause . . . to believe that

the suspect committed the crime; (4) strong reason to believe that

the suspect is in the premises being entered; (5) a likelihood that the

suspect will escape if not swiftly apprehended; and (6) the peaceful

circumstances of the entry.
Loria, 306 F.3d at 1284 (stating that the list of factors is not an "exhaustive casemadlso
United States v. Regf72 F.2d 412, 424 (2d Cir. 1978) (adopting the exigent circumstances
factors set forth ilborman v. United Stated35 F.2d 385, 392-93 (D.C. Cir. 1970)).

The gravity or violent nature of the underlying offerssa factor that weighs heavily in
the determination of whether exigent circumstances eSse Welsh66 U.S. at 750-52.
However, the Court is mindful that exigent circumstances are not created simply because
probable cause to believe that a serious crime has been comiBiiedVels66 U.S. at 753.
Moreover "[w]hen the government's interest is only to arrest for a minor offense, that presy
of unreasonableness is difficult to rebut, and the government usually should be allowed to
such arrests only with a warrant issued upon probable cause by a neutral and detached
magistrate."ld. at 750. The "application of the exigent-circumstances exception in the cont
a home entry should rarely be sanctioned when there is probable cause to believe that onl
minor offense . . . has been committetd” at 741
Defendants Watson, Ciccone, and Skibinski entered into Plaintiff Penree's home se

to arrest him for harassment in the second degree pursuant to the domestic complaint by [

Williams. SeeDkt. No. 41-4 at 3. Under New York law, harassment in the second degree i

violation, seeN.Y. PENAL LAwW § 240.26, which "means an offense, other than a 'traffic

here is
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infraction,’ for which a sentence to a term for imprisonment in excess of fifteen days cannat be

imposed,” N.YPENAL LAW § 10.00(3)see alsd\.Y. CRIM. PROC. LAW 8§ 140.10(1).

Harassment in the second degree is not a crime, meaning it is not a misdemeanor or a felq
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New York. SeeN.Y. PENAL LAw § 10.00(6). Therefore, the gravity-of-the-offense factor wei
against finding that exigent circumstances existed prior to Defendant officers entering into
Plaintiff Penree's home.

The second factor is whether "the suspect is reasonably believed to be armed" bec
“[d]elay in arrest of an armed felon may well increase danger to the community . . . or to th

officers at time of arrest.'See Dorma435 F.2d at 392. This consideration also "bears

Dhs

huse the

e

materially on the justification for a warrantless entrid” The "mere suspicion or probable calise

for belief of the presence of a firearm does not, on its oveateurgency." Harris v. O'Hare
770 F.3d 224, 236 (2d Cir. 2014).

The undisputed facts are that while Defendants Watson, Skibinski, and Ciccone we

waiting with Danielle Williams in the enclosed mud room of Plaintiff Penree's home, she was

asked by Defendants if there were any guns in the h@&esebkt. No. 37-3 at 10, 14. She

responded that Plaintiff Penree "had hunting gunsarp#st but wasn't sure if he had any in the

house." See id.The Court has already determined that the entry into the residence occurre
Defendants entered into the mud room. There was no basis at that time to believe that Plé
Penree was armed.

Even if the Court were to consider that the threshold had not been breached when
Defendants entered into the mud room, the facts discredit any belief that Plaintiff Penree w
armed. First, the police records from the 9-1-1 call document that Plaintiff Penree advised
there were no weapons or alcohol in the ho&eeDkt. No. 37-3 at 17. Next, Defendants

Watson and Skibinski testified that they were able to observe Plaintiff Penree "every few

seconds" while he was moving through his house, and they could see him most of tig&etmsg.

id.; Dkt. No. 37-7 at 19. Defendant Watson and Skibinski could also hear him speaking on
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phone to his brother, a police officer, about threwsnstances. Dkt. No. 37-3 at 9-10, 14. In th
observation of him, Defendants do not claim thaty saw a weapon. Defendants also asked

Danielle Williams to stand with them in the mud room, which is in close proximity to the log

door, while waiting for Plaintiff Penree to operttoor. Defendants' actions do not reflect that

they had any concern that she was in immediate danger or that the public at large was in
immediate danger from Plaintiff PenreeeDkt. No. 37-3 at 9-10, 14.

Defendant Skibinski described Plaintiff Pensg@st interaction with police as "passive
aggressed.'SeeDkt. No. 45-1 at 19. Although PlaifftPenree was observed by Defendants t
be agitated in his residence, he was notvigland he did not use any foul langua§eeDkt.
No. 37-7 at 18, 20. Defendants have failed to present evidence in this case that is sufficie
establish a reasonable belief that Plaintiff Penree was armed, and, accordingly, the secong
Dormanfactor also weighs against finding exigent circumstances.

The third factor is whether there was ae'&l showing of probable cause” not just "the
minimum of probable cause[] that is requisite even when a warrant has been i&eed."

Dorman 435 F.2d at 392-93. A clear showing of probable cause includes "reasonably
trustworthy information,’ to believe that the suspect committed the crime involRedrhan
435 F.2d at 392-93 (quotirieck v. State of Ohi@79 U.S. 89, 91 (1964)). According to

Defendant Watson, Defendants entered into Plaintiff Penree's home to take him into custo

an arrest for harassment in the second deddeeDkt. No. 37-7 at 24. The Court does not fing
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that a clear showing of probable cause existed to justify a warrantless entry. Danielle Williams'

version of the altercation is disputed by PififPenree’s report to Defendants. Defendants di

not witness the altercation, and, under New York law, a non-warrant arrest for a violation i$
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authorized only when committed in the arresting officer's prese®eeN.Y. PENAL LAW §
140.10(1)(a).

Also, Defendant Skibinski testified that he was familiar with Danielle Williams from
previous domestic incident§SeeDkt. No. 45-1 at 11. Based upon Defendant Skibinski's
familiarity with Danielle Williams and Plaintiff Penree's domestic incidents, which are previ
described, the Court finds that Defendamtsid not rely upon Danielle Williams' disputed
complaint of a violation as a source of "reasonable trustworthy information" to justify a
warrantless entry into Plaintiff Penree's home.

The fourth factor, a strong reason to believe that the suspect is in the premises, is S
here and not in dispute. The fifth factomifikelihood that the suspect will escape if not swiftly
apprehended. Defendants contend that they were in hot pursuit of a fleeing sesidt,No.
37-23 at 33-36, but this assertion is found to iaut any basis in the record. Defendants ar
that Plaintiff Penree moved to flee inside theesiinold of his residence, but this argument fails
because Defendants entered into Plaintiff Penree's residence at the time they entered into
room. At that time, Plaintiff Penree was nathin sight, let alone fleeing. Further, Defendant
did not chase Plaintiff Penree from a public location or the scene of a crime into his home
that their "hot pursuit” of him justified a warrantless entgge Stanton v. Sis34 S. Ct. 3, 6
(2013) (describing "hot pursuit" as an immeediat continuous pursuit of a "fleeing felon" from
the scene of a crimelnited States v. Santapé27 U.S. 38, 43 (1976) (finding a true "hot
pursuit” is a chase, no matter how long, that is set in motion in a public place).

The sixth factor takes into consideratioe ffeaceful circumstances of the entry becau
if entry was not forcible, it shows a "reasonableness of police attitude and corfldochan

435 F.2d at 393. When Defendants Watson, Skibinski, and Ciccone entered the outer ent
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into the mud room, the evidence indicates that it was a peaceful entry because they used

and then they encountered another locked door preventing further entry into the interior of
home. SeeDkt. Nos. 37-3 at 9; 37-7 at 21. However, the testimonies of Defendants Watso
Skibinski concentrate on the entry made at the interior door of the mud room, which was a

forcible entry further into the home and involved Plaintiff D-M.W., a toddler.

According to Plaintiff Penree, he crackaglen his front door while positioning his foot to

prevent the door from opening wideBeeDkt. Nos. 37-6 at 45; 45-1 at 46. Defendants Wats(
Ciccone, and Skibiniski then forcibly pushed the door open, even after the door stopped a(
his foot, and pressed their way into the hor8eeDkt. Nos. 37-6 at 45; 45-1 at 46. Therefore,
the Court does not find that Defendants haveatetated peaceful circumstances that weigh
favor of the reasonable attitude and conduct débaants considering the circumstances of th
subsequent forcible entry further into the interior of the home.

Considering the factors undeorman the Court concludes that Defendants have not
established that exigent circumstances existed to justify a warrantless entry into Plaintiff P
home. "When an officer undertakes to act as his own magistrate, he ought to be in a posit
justify it by pointing to some real immediate and serious consequences if he postponed ac
get a warrant."Welsh 466 U.S. at 751 (internal quotation marks omitted) (qud¥lnBonald
335 U.S. 451, 459-60 (1948)Here, Defendants have not established any real immediate ar
serious consequences.

Defendants contend that exigency existed under "the emergency aid do@eebKt.
No. 37-23 at 33-34. The emergency aid doctrine is an exigency obviating the requirement
search warrant, but this doctrine applies when there is a need to "render emergency assis

an injured occupant or to protect an occupant fimminentinjury.” Brigham City v. Stuaytc47
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U.S. 398, 403 (2006). Defendants have failed to establish on the facts, even from their
perspective, that their entry was objectively reasonable. Defendants briefly assert this leg

argument, but they do not direct the Court to facts that support these contentions.

The police record demonstrates that Deferslaugre present outside of Plaintiff Penreq’

home for, at a minimum, an hour before they made a warrantless entry. Defendants Wats
Skibinski, and Ciccone were aware that Defendant Skibinski observed the children and co
that they were "okay." For a portion of that hour, Defendants Watson, Skibinski, and Ciccq
could observe and hear Plaintiff Penree ingifleis home as well as Plaintiff D-M.W.

Presumably Defendants claim that they needed to provide emergency aid to Plaintiff Penrg

DN,

hcluded

ne

PE'S

children. However, Defendant Watson described his concern for the children because Plalintiff

Penree's "mental stateaybewasn't such that he would be able to take care of children at tha
point." Dkt. No. 37-7 at 12. Defendant Skibingstified that he was concerned for the welfa
of the children because the police did not know "what the conditions were in the home, the
way to - - who knows if stuff got broken whilBlaintiff Penree and Danielle Williams] were

fighting." SeeDkt. No. 45-1 at 18. Defendant Skibinsks@lstated that "[t]here could be glass|

on the floor or he may not have food there for tfiean"[tlhey might not have clothes and stuff."

See id.

The Court finds that Defendants' speculated concern for the children was not a suff
basis together with the other factors discussed to establish that emergency aid needed to
rendered inside Plaintiff Penree's home such that an exception should be made to his Fou
Amendment rights.

3. Malicious Prosecution
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Plaintiffs’ seventh and eighth causes diaacare a state law claim and a Section 1983
claim, respectively, alleging that Defendants mailisly prosecuted Plaintiff Penree for resistir
arrest, acting in a manner injurious to a child, and two counts of harassment in the second

SeeDkt. No. 19 at 11 69-79. In order to state a claim for malicious prosecution under Sect

g

degree.

on

1983, a plaintiff must allege the elements under the state law claim and a post arraignment liberty

restraint sufficient to implicate the plaintiff's Fourth Amendment rigBise Fulton v. Robinspn
289 F.3d 188, 195 (2d Cir. 2002pnetka v. DaheB92 F.2d 187, 189 (2d Cir. 1989) (stating th
a Section 1983 claim for malicious prosecution is "governed by state law in the absence of
common law").

Under New York law, the elements of a malicious prosecution claim are

(1) the initiation or continuation of a criminal proceeding against

plaintiff; (2) termination of the proceeding in plaintiff's favor; (3)

lack of probable cause for commencing the proceeding; and (4)

actual malice as a motivation for defendant's actions.
See Murphy v. Lynri18 F.3d 938, 947 (2d Cir. 1997) (quotRgssell v. Smitl68 F.3d 33, 36
(2d Cir. 1995))see also Martinez v. City of Schenecte@iyN.Y.2d 78, 84 (2001). Defendants
move to dismiss these claims arguing that BfaiRenree's criminal proceeding did not terming
in his favor, that there was probable cause for commencing the criminal proceeding, and tf
there is no evidence of malice by Defendar@eeDkt. No. 37-23 at 20-23.

The Second Circuit has stated that a "favorable termination is not so much an elem
malicious prosecution claim as it is a prerequisite to commencement of the adtioptka 892
F.2d at 189 (noting that the requirement of favorable termination prevents inconsistent
judgments). A malicious prosecution plaintiff is meguired to prove "that the termination of t

criminal proceeding was indicative of innocendggthstein v. Carriere373 F.3d 275, 287 (2d

Cir. 2004)see also Smith-Hunter v. Haryé3b N.Y.2d 191, 199 (2000) ("[D]ispositions
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inconsistent with innocence . . . cannot be viewed as favorable to the accused”), but, "the
of a conviction is not itself a favorable terminatiokldrtinez 97 N.Y.2d at 84.

"As a general rule, under the common law any final termination of a criminal procee
in favor of the accused, such that the proceeding cannot be brought again, qualifies as a fz
termination for purposes of a malicious prosecution acti@milth-Huntey 95 N.Y.2d at 195.
However, the common law also provides for an exception to this general rule where the
termination of the criminal proceedings isamsistent with the innocence of the accudedat
196;see also Cantalino v. Danned6 N.Y.2d 391, 395 (2001). Accordingly, the plaintiff's
burden when bringing a malicious prosecution claito demonstrate a final termination of hig
or her criminal proceeding that is not inconsistent with innoceRoghstein 373 F.3d at 28%&ee
also Cantaling 96 N.Y.2d at 395Norton v. Town of Brookhavea7 F. Supp. 3d 152, 158
(E.D.N.Y. 2014). These determinations are case specific and are made "under the circum
of each case.'Cantaling 96 N.Y.2d at 396 (citin@mith-Hunter95 N.Y.2d at 196-97
(describing that the specific circumstances of each case dictate whether a final terminatior
plaintiff's favor is inconsistent with innocence)).

Defendants' contention that a final disposition of a criminal proceeding is favorable
when it is "indicative of innocence” is incorrect. Dkt. No. 37-23 as2#;also Smith-Hunte®5
N.Y.2d at 199-202 (clarifying that the "indicativeiohocence" test is not correct). As stated
above, Plaintiff Penree is required to showatttme criminal proceeding termination was not
inconsistent with innocence. The criminal @eedings against Plaintiff Penree were dismisse
a city court judge in a four-page decision outlining the factual circumstances prior to Plaint
arrest and concluding that there were no exigent circumstances to enter Plaintiff Penree's

residence to arrest hinseeDkt. No. 41-10 at 4. The criminal proceeding was dismissed ang
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could not be brought agairseeDkt. No. 41-10. There is no indication that the evidence reci
would result in a conviction but for the unlawful arreSee id.

To the contrary, the city court judge commented that there was no evidence offered

the children’'s health, safety, or welfare were in dan§ee id. The city court judge did not stat¢

any facts beyond the forcible entry into Plaintiff Penree's reside®we id. Accordingly, the

decision dismissing Plaintiff Penree's criminal ¢fegris not inconsistent with innocence. The

termination of a criminal proceeding is not anbrable because "the underlying prosecution djd
not reach the merits.Norton v. Town of Brookhavea7 F. Supp. 3d 152, 158 (E.D.N.Y. 2014).

Applying New York common law, Plaintiff Penreeriminal proceeding terminated in his favoy

for purposes of maintaining a malicious prosecution claim.

This case is distinguishable from other cases where dismissals based upon faulty s
warrants were not found to be favorable terminatid®ee, e.g., Layou v. Crewso. 9:11-CV-
0114, 2013 WL 5494062, *13 (N.D.N.Y. Sept. 30, 20M3rtinez 97 N.Y.2d at 84-85. In both
LayouandMartinez the plaintiffs were convicted at their criminal trials, but the convictions \
reversed on appeal because the evidence was obtained through faulty search @aedrayou
2013 WL 5494062, at *13vlartinez 97 N.Y.2d at 85. The courts found that the criminal
proceedings were not favorable terminatioasguse the plaintiffs' convictions at trial were
inconsistent with innocenceSee Layou2013 WL 5494062, at *13artinez 97 N.Y.2d at 85.

Defendants next argue that probable causertst Plaintiff Penree for harassment in th
second degree also fulfills the required probable cause element of malicious pros&egion.
Dkt. No. 37-23 at 22. Defendants further argus the facts that Plaintiff "would not let the
Defendant officers open the house door," contineehold his toddler child when Defendants

forced their way into his residence, pulled his arm away from Defendant Skibinski, and pug
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Defendant Watson away constitute probable cause for the charges of harassment in the s
degree, resisting arrest, and acting in a manner injurious to a Seiédid.

In the context of a malicious prosecution claim, there must be probable cause to be
that the plaintiff could be successfully prosecutekich is distinct from probable cause to arreg
a suspectSee Posr v. Court Officer Shield No. 2080 F.3d 409, 417 (2d Cir. 1999). Itis err
to "conflate" these two elementSee id. D'Angelo v. Kirschner288 Fed. Appx. 724, 726-27 (4

cir. 2008). The question before the Court, therefore, is whether there was "knowledge of {
actual or apparent, strong enough to justify a reasonable man in the belief that he has lawl
grounds for prosecuting the defendant in the manner complaineRairidseville v. ZahlL3
F.3d 625, 629 (2d Cir. 1994) (quotiRgndolfo v. U.A. Cable Sys. of Watertowidl A.D.2d
1013, 1013 (4th Dep't 1991)).

The "finding of probable cause to arrest as to one charge does not necessarily defe
claim of malicious prosecution as to other criminal charges that were resolved in the plaint
favor." 1d. Also, the element of probable cause in a malicious prosecution claim "must relg
the specific crime charged in the criminal proceedingenovese v. County of SuffdNo. 10-
CV-3470, 2015 WL 5210550, *3 (E.D.N.Y. Sept. 8, 2015)

As discussed above, Defendants did not réimipresumption that their warrantless ent
and arrest was unlawful and in violationRi&intiff Penree's Fourth Amendment rights.
Defendants Watson, Skibinski, and Ciccone illegally entered into Plaintiff Penree's home tq
him for harassment in the second degree without a warrant, without probable cause, and v
exigent circumstances. "The fruit of the poisonous tree doctrine is an evidentiary rule that

operates in the context of criminal procedure” to preclude evidence obtained from or as a

unlawful police activity. Townes v. City of New Yqrk76 F.3d 138, 145 (2d Cir. 1998ge also
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Costello v. United State865 U.S. 265, 280 (1961). Although the fruit of the poisonous tree
doctrine does not apply in Section 1983 claiseg Townesl76 F.3d at 145, evidence obtaineg
illegally that "would clearly not be admissible” cannot then be the basis for probable cause
believe the prosecution could succe&amyd v. City of New Yorl836 F.3d 72, 77 (2d Cir. 2003
(postulating that the plaintiff's statement, if given withelitanda warnings, would not be
admissible and "then there would be no probable cause to believe the prosecution could
succeed")see also Gannon v. City of New Yd@k7 F. Supp. 2d 241, 245 (S.D.N.Y. 2013);
Mazyck v. JohnsgiNo. 08-CV-548, 2009 WL 2707360, *5 (E.D.N.Y. Aug. 25, 2009) (stating
that the Second Circuit was cleaBoydthat "the question is not whether there exists probab
cause to prosecute, but rather whether there is probable cdedievethat a prosecution will
succeedt).

As to Plaintiff Penree's first charge of haraestrin the second degree in violation of N

York Penal Law § 240.26(1) based upon the complaint filed by Danielle Williams, the Cour

that Defendants did not establish as a matter of law that there was probable cause to initigte

proceedings. First, the Court's finding that Defients failed to establish that there was proba
cause to arrest Plaintiff Penree, "entailsrijection of [Defendants'] present argument about
probable cause.Posr v. Court Officer Shield No. 20¥80 F.3d 409, 413 (2d Cir. 1999).

As already stated by the Court, under New York law, a violation must occur in the
officer's presence in order for there to be authority to arrest a su§sst.Y. CRIM. PROC. LAW
§ 140.10(1); N.YPENAL LAW 88 10.00(3), 240.26. Moreover, "the offense must occur in the
officer's presence to provide probable cause to arrest for second-degree harasseeeRalimos
v. City of New York298 Fed. Appx. 84, 86 (2d Cir. 2008). Although the Court previously ng

that probable cause to arrest under the Fourth Amendment is not affected by New York la
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purposes of evaluating whether there is probable cause to believe a suspect could be sucg¢essfully
prosecuted, the specific New York statute is determina®ez D'Angelo v. Kirschne288 Fed.
Appx. 724, 726 (2d Cir. 2008osr, 180 F.3d at 413 (2d Cir. 199G enovesg2015 WL
5210550, at *3Istating that probable cause must relate to the specific crime chatd¢ed), there
was no probable cause to believe that PlaiRtdfiree would be successfully prosecuted when| his
arrest was unlawful pursuant to New York law.

As for the other charges against Plaintiff Penree, they are each based on actions taken after
Defendants Watson, Skibinski, and Ciccone entered into the mud room. Because the evidence
obtained after Defendants Watson, Skibinski, and Ciccone entered into Plaintiff Penree's mud
room without a warrant, without probable causar@st, and without exigent circumstances was
clearly going to be inadmissible evidence at a criminal trial, there was no reasonable belief that
Defendants would be able to successfully prosecute him on those charges. Accordingly,
Defendants have failed to establish probable cassedefense to Plaintiff Penree's claim for
malicious prosecution.

In a malicious prosecution claim, the lack of probable cause creates an inference of
malice. SeeRamos 298 Fed. Appxat 86 (citingBoyd 336 F.3d at 78Ricciuti v. N.Y.CTransit
Auth, 124 F.3d 123, 131 (2d Cir. 1997). Defendants argument that there was no direct evidence
of malice is not persuasive in light of this permissible inference.

4. Excessive Force

Plaintiff Penree alleges that the use of force by Defendants Watson, Skibinski, and

Ciccone was excessive during his arreSeeDkt. No. 19 at 1 31-36. Specifically, Plaintiff
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Penree alleges that the use of a Taser Handheld Conducted Electrical ¥\&zasar CEW")
and the manner in which the handcuffs were applied violated his constitutional Ggletsd.
Further, he alleges that Defendant City of Utica's police department has a policy and pract
directly encourages the misconduct complained of in this case by failing to train, supervise
control its officers regarding the use of force and by failing to adequately punish and discig
prior instances of similar misconduc®ee id. Defendants argue that the use of the taser was
objectively reasonable because Plaintiff Penree (1) was a large, muscular person, (2) was
resisting arrest, (3llegedly threatened officers the day before, and (4) had barricaded hims
his bedroom.SeeDkt. No. 37-23 at 11.
Where an excessive force claim arises in the context of an arrest, it is the protectior
the Fourth Amendment that are invokegkee Graham. Connor 490 U.S. 386, 394-95 (1989).

Accordingly, the Court must apply the reasonableness test of the Fourth Amendment, whig

ce that
, or

line

actively

belf in

s of

his

"whether the officers' actions are 'objectively reasonable’ in light of the facts and circumstances

confronting them, without regard to their underlying intent or motivatié@rdham 490 U.S. at

397 (quotingScott v. United Stated36 U.S. 128, 137-39 (1978)). The Court does not evaluate

the record in hindsight but, instead, from the "perspective of a reasonable officer on the sc
Tracy v. Freshwater623 F.3d 90, 96 (2d Cir. 2010) (internal citations and quotation marks
omitted). The reasonableness test must carefully review the totality of the circumstances ¢
particular case, "including the severity of the crime at issue, whether the suspect poses an

immediate threat to the safety of the officerstirers, and whether he is actively resisting arre

¢ The conducted electrical weapon used by Bad@t Skibinski against Plaintiff Penree
was a TASER X26SeeDkt. No. 37-15. The Taser CEW can cause death or serious ii§agy.

Dkt. No. 41-11. The CEW is intented to temporarily incapacitate a pe&smid.
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or attempted to evade arrest by flighBte Graham90 U.S. at 39Gee also Tragy623 F.3d at

95-96;Amnesty America v. Town of West Hartf@€1 F.3d 113, 123 (2d Cir. 2004).

In the present case, Defendants Watson, Skibinski, and Ciccone entered into Plaintyff

Penree's home to arrest him for harassment in the second degi@lt, No. 41-4 at 3, which is
an offense that is not a crime under New York Is@eN.Y. CRIM. PROC. LAW 8§ 140.10(1); N.Y.

PENAL LAW 88 10.00(3), (6). Plaintiff Penree was inside his home with his two small childrg

A1”4

SeeDkt. No. 45-1 at 14. Defendants have not raiseproduced any evidence to indicate that
there was any danger Plaintiff Penree might flee the home. However, it is undisputed that
Plaintiff Penree ran up the stairs and intod@droom to get away from Defendants, and he
attempted to shut the bedroom door on the officBeeDkt. No. 37-6 at 45-47.

Both Defendant Watson and Skibinski stated in their reports that they could see thalt

Plaintiff Penree was holding PlaifitD-M.W. in his arms and that he was turned away with hi

UJ

back facing the officersSeeDkt. No. 37-3 at 10, 14. Plaintiff Penree was in a corner of the

room.SeeDkt. No. 37-3 at 10. Defendant Skibinski stated that he reached out to grab Plaintiff

Penree's arm but that Plaintiff Penree pulled his@awvay so Defendant Skibinski drew the Tager

CEW from its holster, announced "Taser Taser Taser," and deploy®ekiidat 14.

Defendants' expert report states two probes, each with a barbed dart on the end, were laupched

out of the Taser CEW at fifty-five meters gercond and lodged into Plaintiff Penree's begge

Dkt. No. 37-15 at 9. An electrical discharge then flowed between the darts "resulting in

widespread loss of voluntary muscle control (or incapacitation) and generalized intense pgin."

See id.

Defendant Watson did not state in the police report that Plaintiff Penree pulled away

or

pushed Defendant Skibinski but, instead, states that he was grabbing the child when he h¢ard
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Defendant Skibinski say "TaserSee idat 10. At his deposition, Defendant Watson testified
that he was not pushed but that "there was some pushing, some oSew=idKt. No. 37-7 at 31.
Plaintiff Penree testified that at no time did Defants tell him he was under arrest prior to be
handcuffed, but Defendants did tell him to stop resisting when he tried to shut them out of
bedroom. SeeDkt. No. 37-6 at 48 Plaintiff Penree also claintkat Defendants did not give any
warning before deploying the Taser CE\Bee idat 49. Plaintiff claims that he voluntarily
moved away from blocking the door but that, as soon as they came into the bedroom, he v
with the Taser CEWSee id. Defendants argue in their brief, and the police report supports,
Defendants Watson, Skibinski, and Ciccone condutiat Plaintiff Penree was a threat of safg
to the officers and planned to use the Taser CEW over the pepper spray before they force
through the mud room dooSeeDkt. Nos. 37-3 at 9; 37-23 at 13.

It is possible that a jury could find that the use of the Taser CEW was reasonable, b
also possible that a jury could find that the use of the Taser CEW was not a reasonable re
to the circumstancesSee Amnesty61 F.3d at 124 (finding that the reasonableness of the fqg
used in that case was one for the judgckson v. City New YqrR39 F. Supp. 2d 235, 254
(E.D.N.Y. 2013) (identifying the significant disputetween the officers' story that the plaintiff
was resisting arrest and the plaintiff's sttrgt she was defensively struggling against the
officer's unlawful arrest). Accordingly, the Court finds that the determination as to the obje
reasonableness of the force used is one to be made by a jury following a trial.

With regard to Plaintiff Penree's claim that the manner in which he was handcuffed
unreasonable, the Court finds that Defendants have established as a matter of law that the
handcuffing of Plaintiff Penreedlinot involve an unreasonable amount of force, and Plaintiff

Penree did not raise any genuine questions ¢énmahfact in opposition. In order for handcuffs
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to be effective, they must be reasonably tighge Lynch ex rel. Lynch v. City of Mount Vetnol
567 F. Supp. 2d 459, 468 (S.D.N.Y. 2008). However, "overly tight handcuffing can constit
excessive force.ld. at 468. "To assess a claim for excessive force based on handcuffing,
court should consider evidence that: '1) the handcuffs were unreasonably tight; 2) the defe
ignored the arrestee's pleas that the handcuffs were too tight; and 3) the degree of injury t
wrists." Pelayo v. Port Auth893 F. Supp. 2d 632, 642 (S.D.N.Y. 2012) (quokitagthews v.
City of New York889 F. Supp. 2d 418, 441-42 (E.D.N.Y. 2012)). The force used must be
sufficiently serious or harmful to be actionable in a claim for excessive f&ee Pelayo393 F.

Supp. 2d at 64ZDrummond v. Castrdb22 F. Supp. 2d 667, 678 (S.D.N.Y. 2012).

Plaintiff Penree testified that while he was being transported by car to the police sta

he complained that the handcuffs were too tigggeDkt. No. 37-6 at 56. He described that hg

L

ite

he

ndants

D the

on,

has big wrists.See id. When Plaintiff arrived in the booking area, his handcuffs were loosened,

which occurred about five minutes after arriving at the police staBee. id. Different handcuffs
were then used that were not too tigBee id.

In opposition to Defendants' motion, Plaintifiggue that the timing for when Defendant
placed two linked sets of handcuffs on Plaintiff Penree is in disj@geDkt. No. 44 at 17.
However, even assuming Plaintiffs' time line of events, the handcuffs were apparently not
tight until Plaintiff Penree was sitting on his hawnldsing the transport to the police station, an
the handcuffs were loosened shortly after arrigeDkt. No. 37-6 at 52, 55-56. Further,
Plaintiff Penree indicated that he had some redness on his wrist but does not claim to havé
other injury as a resultSeeDkt. No. 37-6 at 55. He did natceive any medical treatment for I
wrists at the police station, and he does not have any outstanding medical bills for treatme|

SeeDkt. No. 37-6 at 53, 60-61. The Court finds tR&intiff did not submit evidence that could
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lead a reasonable juror to find that Defendants used excessive force in the application of t
handcuffs.SeeDrummond 522 F. Supp. 2d at 679.
D. Fourteenth Amendment

Plaintiff D-M.W. also claims that Defelants Watson, Skibinski, and Ciccone used
excessive force against him when they discharged the Taser GE&Dkt. No. 19 at {{ 31-36.
Defendants argue that they did not causeghysical injury to Plaintiff D-M.W.SeeDkt. No.
37-23 at 23-25. According to Defendants the electrical current would travel only between |
probes of the Taser CEW and, therefore, no electrical current would have injured Plaintiff [
M.W. SeeDkt. No. 37-23 at 23-25. In the alternative, Defendants argue that, even if there
causation, their actions were not conscience shgdkiviolation of his Fourteenth Amendmen
rights. See idat 25-27. Plaintiffs argue that there was a seizure of Plaintiff D-M.W. in viola
of his constitutional rights because he was deprived of his ability to leave the room through
custodial parent, Plaintiff Penre&eeDkt. No. 44 at 22.

A seizure under the Fourth Amendment is "an intentional acquisition of physical
control.™ Landol-Rivera v. Cruz Cosm@06 F.2d 791, 795 (1st Cir. 1990) (quotBipwer v.
Cty. of Inyg 489 U.S. 593, 596 (1989)). Fourth Amendment seizure is not "police action th

simply causesa particular result.ld. at 795 (clarifying further that the intention requirement i

not met by the deliberateness with which a given action is taken). Seizure under the Fourth

Amendment "does not occur whenever there is a governmentally caused termination of an
individuals' freedom of movement, . . . butynlhen there is a governmental termination of
freedom of movemenhrough means intentionally appliédBrower, 489 U.S. at 596-97. The
restraint of liberty must result from an attempt to gain control of the particular indiviSaal.

Landol-Rivera906 F.2d at 795 (citinBrower, 489 U.S. at 596).
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Defendants use of the Taser CEW againsnBtaPenree was not a Fourth Amendmen
seizure of Plaintiff D-M.W. because PlaihD-M.W. was not the intended object when they
aimed the Taser CEWSeedd. at 795 (stating that the plaintiff's decedent was not seized whe
was not the object of the police bullet that struck him). Defendants Watson, Skibinski, and
Ciccone did not intend to terminate Plaintiff DAM.'s freedom of movement when they deploy
the Taser CEW, and, accordingly, he was not seized under the Fourth Amendment.

Plaintiffs further argue the "custadiseizure" of Plaintiff D-M.W.SeeDkt. No. 44 at 22.
In support of this contention, Plaintiffs céallace v. PoulasCivil Action No. DKC 2008-0251,
2009 WL 3216622 (D. Md. Sept. 29, 2009). In that case, the plaintiff father was the sole
custodian of the infant plaintiff when tliefendant police officers executed a temporary

protective order that was falsely-obtained by thHaribplaintiff's mother. The defendant police

officers wrongly believed that the order transfercadtody of the infant plaintiff to the biological

mother, who did not have any custodial rights or visitati®ee id. After an altercation with the
defendant police officers, the plaintiff father waasested and the infant plaintiff was taken fror
the home and given into the custody of the biological mother by the defendant police officq
Seeidat *12. The court found that the infant jplafif was seized by the defendants under the
circumstances because the plaintiff father wageatitted to direct the temporary custody of
infant plaintiff. See id.

Here, the facts are distinguishable because Plaintiff Penree does not claim to have
custody of his children. He and Danielle Williams have shared custody and/or visitation of
children pursuant to a custody ord&eeDkt. No. 45-1 at 8, 41. At the time that Plaintiff Penr
was under arrest and taken into custody, Danielle Williams, Plaintiff D-M.W.'s legal custod

and parent, was present and took her children into her cussasipkt. No. 37-3 at 10.
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Plaintiffs have failed to show that Plainti®M.W. was seized under the Fourth Amendment |
Defendants when his mother rightfully took him into her care.

Having determined that there was no Fourth Amendment seizure of Plaintiff D-M.W

Court must consider Plaintiff D-M.W.'s excesasiorce claims under substantive due process [of

the Fourteenth AmendmehtSee Tierney v. Davidsph33 F.3d 189, 199 (2d Cir. 1998) (citing
Graham 490 U.S. at 394-95) (stating that where there is not a seizure or arrest, excessive
claims are governed by the Due Process Clause of the Fourteenth AmenBipent); City of
Elmira, 12 F. Supp. 3d 577, 587 (W.D.N.Y. 2014). The Second Circuit applies the four-pai
of Johnson v. Glick481 F.2d 1028, 1033 (2d Cir. 1973), to determine whether the force apq
was excessive under the Fourteenth Amendm®eé Tierneyl33 F.3d at 199.

Those factors are: '[1] the need for the application of force, [2] the

relationship between the need and the amount of force that was

used, [3] the extent of injury inflicted, and [4] whether force was

applied in a good faith effort to maintain or restore discipline or

maliciously and sadistically for the very purpose of causing harm.’
Id. (quotingJohnsam, 481 F.2d at 1033).

In this case, the Court cannot conclude that Plaintiff D-M.W.'s claim fails as a matte
law after considering these four factors. It guastion for the jury to consider the circumstan
and determine whether there was a need to apply force and to weigh the relationship betw
need with the force used. Plaintiff D-M.W. sustained a physical injury to his head as a res
Defendants' actions, and he was examined by emergency medical responders at ttf8escen

Dkt. Nos. 37-3 at 10; 37-6 at 49; 37-12 at 2, 4airRiffs allege that Plaintiff D-M.W. sustained

injury from the electrical current released from the Taser CE®eDkt. No. 37-6 at 49.

7 Plaintiffs only argue a violation Plaintiff D-M.W.'s Fourteenth Amendment rights in
memorandum of law despite their contentthat Plaintiff D-M.W. was seizedSeeDkt. No. 44

at 20-22.
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Defendants argue that his claim should be dismissed because they have submitted unopp

expert's opinion that the electricity from the Taser CEW would take the path of least resist:

bsed

Ance

between the two probe&eeDkt. No.37-15 at 4. According to Defendants, this expert's opinfion

precludes Plaintiffs from showing any injury and so the claim f&8ke id. As noted, Plaintiff D-
M.W's alleged injuries were not limited to just electrocution but also included a head injury

Therefore, Plaintiff D-M.W's excessive force atadloes not fail for lack of electrocution injury.

Further, a jury could reject the expert opinionffeneed by Defendants. After all, a jury is free {o

refuse to credit an expert's opinion even when there is no expert reRataPRasslogix, Inc. v.

2FA Tech., LLC708 F. Supp. 2d 378, 398 (S.D.N.Y. 201®)ies v. Rhode<71 F. Supp. 2d

220, 226-27 (S.D.N.Y. 2001) (citirfgowers v. Bayliner Marine Corp33 F.3d 789, 798 (6th Ci.

1996)).

While standing in Plaintiff Penree'suchroom, Defendants Watson, Ciccone, and
Skibinski discussed the potential use of force, concluding that the use of the Taser CEW W
better than the use of pepper spray because of the children's presenceSediie. No. 37-3 at
9.2 The evidence shows that Defendants couldalisel Plaintiff D-M.W. in Plaintiff Penree's
arms at the time they forcibly entered through the interior door and when the Taser CEW
deployed. SeeDkt. No. 37-3 at 10-11, 14. Defendants have failed to establish as a matter ¢
that a jury could not find that the deployment of the Taser CEW under these circumstance;

shocking to the conscience. Therefore, the Court denies Defendants’ motion for summary

¢ In the Second Circuit, a defendant can be a direct participant if he or she "authoriz
orders, or helps others to do the unlawful acts, even if he or she does not commit the acts
personally.”" Terebesi v. Torres@64 F.3d 217, 234 (2d Cir. 2014). Terebesithe Court found
that individuals who plan for a search or seizure that results in an unconstitutionally exces

of force can be liable under Section 19&e id("Even if the plan expressly contemplated only

a search, the same Fourth Amendment protections would apply").
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judgment on Plaintiff D-M.W.'s constitutional claim of excessive foi8ee Piperl2 F. Supp.
3d at 87 (stating that the issue is not how likely it is a jury could find a Fourteenth Amendnm
violation but whether a jury could not reach that conclusigiasihuddin v. GavinNo. 10 Civ.
06006, 2014 WL 1091157, *5 (S.D.N.Y. Mar. 17, 2014).

E. Municipal Liability

Plaintiffs allege a claim against the Cityldfica, the City of Utica Police Department,
and Police Chief Mark Williams for failure to train, supervise, and discipline Defendants W;x
Skibinski, and Ciccone in their use of force when making arr&seDkt. No. 19 at 11 43-54.
Further, Plaintiffs allege that Defendants QifyUtica, City of Utica Police Department, and
Williams made policies or procedures to inadequately train, supervise, or discipline the mg
of its police officers, which caused excessive force to be used against both Plehatéfsl.
Defendants contend that they have establisheigh the submission of training certificates a
proof that the Utica Police Department has been an accredited agency by the New York S
Accreditation Council, which requires compliance with 133 standards, that their policies an
procedures were adequate in training, supervising, and disciplining their offgzsiBkt. No.
37-23 at 37-38. Defendants also contend that Plaintiffs’ claims fail because there is no shq
the requisite deliberate indifference to the constitutional rights of citiZzees.id.

As an initial matter, it appears that Plaintiffs may have voluntarily discontinued their
action against the City of Utica Police Departmeént, to the extent that they did not, the Cou
dismisses Plaintiffs' complaint against the City of Utica Police Department. In New York,
departments are administrative arms of a municipal corporation and are not separate lega
capable of being a party to a lawsuiee Baker v. Willetd2 F. Supp. 2d 192, 198 (N.D.N.Y.

1999);Loria v. Town of Irondequqi775 F. Supp. 599, 606 (W.D.N.Y. 1990).
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In Monell v. Dep't of Soc. Seryg.36 U.S. 658, 690 (1978), the Supreme Court

established that municipalities and local governments can be sued directly under Section 1983 for

monetary, declaratory, or injunctive relief where "the action that is alleged to be unconstitu

kional

implements or executes a policy statement, ordinance, regulation, or decision officially adgpted

and promulgated by that body's officers.” A governmental custom, even if it "has not recei

formal approval through the body's official decision[-Jmaking channels," is equally actionahle

under Section 1983d. at 691 (reasoning that the practices of state officials could be so we
settled that they "constitute a 'customs or usage' with the force of law" (qAditiges v. S. H.
Kress & Co, 398 U.S. 144, 167-68 (1970)).

Here, Plaintiffs do not allege that there is a written policy or ordinance that is itself

ved

unconstitutional but that Defendants City of Utica and Williams' deliberate indifference created a

custom of its police officers carrying out their duties in an unconstitutional maSeeDkt. No.
19 at 11 44-54. A city can be liable under these circumstances "where the city is aware th

policy may be unconstitutionally applied by inadequately trained employees but the city

At its

consciously chooses not to train them, . . . or where the city's official policy on the reasonaple use

of force in arrests is valid, but the city's actual practice is to use excessive #nweesty Am.

361 F.3d at 125-26.

Where, as here, the allegations focus on a city employee's single tortious action, "the

inquiry focuses on whether the actions of the employee in question may be said to represgnt the

conscious choices of the municipality itselfd. at 126. In this case, there is no proof, and thg

parties do not argue, that the acts were "taken by, or attributable to, one of the city's

policymakers."Id. (quotingPembaur v. City of Cincinnat#75 U.S. 469, 482-83 (1986) (findin

that a single act by a policymaker with final authority can establish Section 1983 liability fof
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unconstitutional policy)). The mere delegation of authority by the policymakers to a suborg
does not implicate liability against the municipality because that would be the equivalent of
respondeat superior liabilityd. However, liability can be shown by proving that "'the
authorized policy makers approve[d] a subordinate's decision and the basisltbr(gubting
City of St. Louis v. Praprotnjid85 U.S. 112, 127 (1988) (plurality opinion)).

Of course, a policymaking official can be ihgated by direct evidence that they ordereg
a subordinate's actiorSee id.There is no evidence in this case that this occurred. A
policymaking official can also be implicatéatough a subordinate's conduct by showing "that

policymaker was aware of a subordinate's unconstitutional actions, and consciously chose

ignore them, effectively ratifying the actiondd. (citing Sorlucco v. New York City Police Dep

971 F.2d 864, 870-71 (2d Cir. 1992)). "Thus, whepelacymaking official exhibits deliberate
indifference to constitutional deprivations caused by subordinates, such that the official's i
constitutes a 'deliberate choice,’ that acquiescence may 'be properly thought of as a city "
custom" that is actionable under § 1983d" (quotingCity of Cantorv. Harris, 489 U.S. 378,
388 (1989)).

Unless the unconstitutional incident includes proof that it was causeddxysting
unconstitutional municipal policy by a policymaker, "a single incident of unconstitutional ag
is not sufficient to impose liability und&tonell.” City of Oklahoma City v. Tuttld71 U.S. 808,
823-24 (1985). The existence of an unconstitutional policy, and its origin, must be proven
separately to have a valid clairBee idat 824. Further, where "the policy relied upon is not

itself unconstitutional, considerably more proof than the single incident will be necessary ir

linate

the

to

—

laction

olicy or

tivity

every

case to establish both the requisite fault on the part of the municipality, and the causal connection

between the 'policy’ and the constitutional deprivatidd.”
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Plaintiffs claim to demonstrate a ratified policy of inadequate training and supervisign by
Defendants City of Utica and Williams through their deliberate indifference to Defendants
Watson, Skibinski, and Ciccone's unconstituional acts towards Plaif@#&Dkt. Nos. 19 at 11

43-54; 44 at 26. Plaintiffs assert that tHeged use of excessive force by Defendants Watsop

Skibinski, and Ciccone is attributable to the municipal Defendants because, at his depositipn in
this case, Defendant Williams found his officers' actions on April 23, 2012 were pRgedkt.
No. 44 at 26. Ostensibly, Plaintiffs’ theorthat the municipal Defendants were deliberately
indifferent to the possibility that Defendants Watson, Skibinski, and Ciccone were prone tojuse
excessive force. According to Plaintiffs, "this indifference was demonstrated by the failure|of the
City defendants to exercise reasonable care in investigating claims of police brutality in order to
supervise the officers in the proper use of fordgdcco v. City of Rensselgef83 F.2d 319, 326
(2d Cir. 1986).
Plaintiffs rely soley on Defendant Williams' review of the alleged excessive force at |ssue
in this civil rights lawsuit to establish that the municipal Defendants were deliberately indifferent
to these practicesSeeDkt. No. 44 at 26. "[T]he existence of a policy of nonsupervision
amounting to deliberate indifference to constitutional rights cannot be established by infergnce
soley from evidence of the occurrence of the incident in questiee’idat 328;see alscCity of
Oklahoma City471 U.S. at 824. Therefore, Defendant Williams' "deliberate indifference" tg
Plaintiffs’ allegations alone cannot establish an inference of a municipal pSkeyFiaccp783
F.2d at 328 (stating that a plaintiff cannot prevail on such a claim without other evidence).
Plaintiffs’ sole reliance on this evidence to prove a municipal policy of inadequate supervisjon is

fatal. See City of Oklahomd71 U.S. at 824.
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Moreover, Plaintiffs’ claim that Defendants City of Utica and Williams' policy and
procedure of inadequate training caused thessxee force of unjustified tasing of Plaintiff
Penree is also flawedseeDkt. No. 19 at 1 45-49. @ity of Cantonthe Supreme Court
established municipal liability under Section 1983 for its failure to train its emplofeesid at
387-90. "[A] municipality can be liable for failing to train its employees where it acts with
deliberate indifference in disregarding the risk that its employees will unconstitutionally apf
policies without more training. Amnesty Am.361 F.3d at 129 (citin@ity of Canton489 U.S. at
387-90). To establish liability due to the inadequacy of a municipality's training program, 8
plaintiff must (1) "identify a specific deficiengg the city's training program,” (2) "establish th

[the identified] deficiency is 'closely related to the ultimate injury,’ such that it ‘actually caus

the constitutional deprivation,” and (3) establish that the failure to train constitutes deliberate

indifference to the plaintiff's constitutional rightSeeid. at 129.
In this case, Plaintiffs have not provided any evidence of the City of Utica Police
Department's training programs, and Plaintiffs have not identified a specific deficiency in a

training program or a close causal relationship to the constitutional injuries sustained. Thg

Dly its

ht

ed'

se

required elements ensure that "the officer's shortcomings . . . resulted from . . . a faulty trajning

program'’ rather than from the negligent administration of a sound progrdnat'129 (quoting
City of Canton489 U.S. at 391) (concluding that to state a failure to train claim under Secti
1983, the plaintiffs are required "to prove that the deprivation occurred as the result of a
municipal policy rather than as a result of isolated misconduct by a single actor"). Without
evidence showing how the training was pearfed and without evidence showing how the

training, if performed correctly, could haveepented the constitutional violations alleged, no

52

some




reasonable jury "could conclude that the excessive force occurred as a result of training
deficiencies."Amnesty Am361 F.3d at 130.

For these reasons, the Court dismisses the claims against Defendants City of Utical
Williams.
G. Qualified Immunity

"Under the doctrine of qualified immunity, 'government officials performing discretio
functions generally are shielded from liability for civil damages insofar as their conduct dogq
violate clearly established statutory or consital rights of which a reasonable person woulg
have known."Tracy v. Freshwater623 F.3d 90, 95-96 (2d Cir. 2010) (internal quotation mar,
omitted) (quotingKelsey v. Cty. of Schohayi&67 F.3d 50, 60-61 (2d Cir. 2009) (quotidgriow
v. Fitzgerald 457 U.S. 800, 818 (1982))). The Court is mindful that qualified immunity is "'g
entitlement not to stand trial or face the other burdens of litigation,™ and that this privilege
"effectively lost if a case is erroneously permitted to go to tri@aticier v. Katz533 U.S. 194,

200 (2001) (quotingyitchell v. Forsyth472 U.S. 511, 526 (1985)). The Court applies a two-

and

nary

S not

part

inquiry to determine whether the doctrine of qualified immunity bars a suit against government

officials. See Jones v. Parmled65 F.3d 46, 55 (2d Cir. 2006). The Court considers whethe
facts, construed in favor of the party atisgrthe injury, "demonstrate a violation of a
constitutional right."See id(citing Saucier v. Katz533 U.S. 194, 201 (2001)). The Court mu
also determine "whether the officials' actiomslated 'clearly established statutory or
constitutional rights of which a reasonable person would have knddin(¢uotingHope v.
Pelzer 536 U.S. 730, 739 (2002)). It is within the Court's discretion to decide the order the

prongs are considere&ee Pearson v. Callahah55 U.S. 223, 243 (2009).
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"A qualified immunity defense is established if (a) the defendant's action did not viol
clearly established law, or (b) it was objectively reasonable for the defendant to believe tha
action did not violate such law.Salim v. Proulx93 F.3d 86, 89 (2d Cir. 1996) (citidgnderson
v. Creighton 483 U.S. 635, 641 (1987)). The plaintiff can successfully defeat the defense
qualified immunity on summary judgment by raising a genuine issue of materiabi&lones
v. Parmley 465 F.3d 46, 63 (2006) (finding that a quesbbmaterial fact precludes the court's
finding as a matter of law that the defendants are entitled to qualified immussgyage v. Port
Auth, 932 F. Supp. 2d 575, 593 (S.D.N.Y. 2013) (citBrgen v. Montgomery®19 F.3d 52, 59
(2d Cir. 2013)).

A clearly established constitutional right is one that's "contours" are "sufficiently cleg
a reasonable official would understand thaatle is doing violates that rightMope v. Pelzer
536 U.S. 730, 739 (2002). An official's actions aot protected by qualified immunity by virtu
of the fact that his or her action in question has not previously been held uniSeéuid.;
Terebesi v. Torres@64 F.3d 217, 231 (2d Cir. 2014) ("An officer is not entitled to qualified
immunity on the grounds that the law is not clearly established every time a novel method
to inflict injury™). "[I]f decisions from this or other circuits clearly foreshadow a particular ru
on the issue,” the Court may treat the law as clearly establiSesdTerebesy64 F.3d at 231

(internal quotation marks omitted) (stating that the courts "consider the specificity with whi

ate

it his

r that
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right is defined, the existence of Supreme Couourt of Appeals case law on the subject, and

the understanding of a reasonable officer in lofigreexisting law" in determining whether theg
law is clearly established) (quotingrrone v. Bilottj 123 F.3d 75, 79 (2d Cir. 1997)).

1. Fourth & Fourteenth Amendments

54




Defendants assert that Plaintiff Penre@arth Amendment rights and Plaintiff D-M.W.'

Fourteenth Amendment rights "are no longer clearly established because the current law g

U7

onflicts

with the Fourteenth Amendment Rights of the Domestic Violence victim under a state creafed

danger Substantive Due Process theoBKkt. No. 37-23 at 29. According to Defendants, they
are entitled to qualified immunity against all of Plaintiffs’ Fourth and Fourteenth Amendmer
claims because there is a lack of clearly established$®e.id. The Second Circuit has
established "that the Due Process Clause may be violated when police dafffcerative
conduct—as opposed to passive failures to act—creates or increases the risk of private viole
thereby enhances the danger to the victidkih v. Village of Cornwall-On-Hudon Police Dep't
577 F.3d 415, 428-29 (2d Cir. 2009) ("The affirmatoonduct of a government official may gi
rise to an actionable due process violation if it communicates, explicitly or implicitly, officia
sanction of private violence").

In Okin, the court applied this state-created danger doctrine to a domestic violence
situation. See id.In that case, the police responded to the plaintiff's complaint of being bea
and choked, and the police proceeded to have a conversation about football with the aggre
See idat 430. The aggressor also told one of the defendant officers that he was not able t
it sometimes when he smacks [the plaintiff] arourashd the defendants did not make an arres
See id. There, the defendants also responded to numerous occasions of domestic incident
complaints by the plaintiff without filing a domestic incident report, interviewing the aggress
or making an arrestSee id. Under those circumstances, the Court found that there was a
reasonable view of the evidence to support a finding that the defendants' actions were affi
reassurances to the aggressor that no action would be taken against him for his acts of vig

against the victimSee id.
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Without any support, Defendants argue thairRiffs’ asserted Fourth and Fourteenth

Amendment Rights are no longer clearly established because their rights are in conflict with the

Okin decision from Second CircuiSeeDkt. No. 37-23 at 28-33. It is Defendants' contention
that they had to choose between securing the safety of domestic violence victims and Plai

constitutional rights secured by the Fourth and Fourteenth Amendn@a¥sd. The Court finds

ntiffs'

that Defendants have no legal or logical basis for this assertion. The establishment of casg law

that police officers, through affirmative acts of creating and increasing the risk of domestic

violence against a victim, violated that victim's constitutional rights does not change or effgct the

clarity of established rights under the Fourth and Fourteenth AmendmentQkiftaecision

does not imply that an alleged domestic violence offender has lesser constitutional rights ynder

the Fourth or Fourteenth Amendments.

2. Excessive Force

With regard to Defendants' specific contention that they are entitled to qualified immunity

on Plaintiffs' claims of excessive force, thague that "qualified immunity operates to protect
officers from the sometimes hazy border between excessive and acceptableSeskt. No.
37-23 at 36. Qualified immunity is an affirmative defense and, as such, Defendants bear t

burden of proving that the privilege of qualified immunity appli8se Coolick v. Hughe699

F.3d 211, 219 (2d Cir. 2012). The Court finds that Defendants' abbreviated arguments fail to

raise any factual or legal support for their entitlement to qualified immunity against Plaintiffs

claims of excessive force. Accordingly, the Court denies their motion for summary judgment on

the invocation of qualified immunity against Plaintiffs' excessive force cfaims.

° Although Defendants raise immunity under New k' taw against Plaintiffs' claims for

negligence and gross negligence, Defendants do not raise immunity under New York law against

Plaintiff D-M.W.'s claim for assault and battery.
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Even if the Court were to find that Defendants met their prima facie burden, the Cou
would find that Plaintiffs have raised questionsradterial fact that must be resolved by a jury
prior to determining whether it would have been clear to a reasonable officer that his cond
unlawful in this situation. "Determining whether the force used to effect a particular seizurg
‘reasonable’ under the Fourth Amendment requires a careful balancing of 'the nature and ¢
of the intrusion on the individual's Fourth Amendment interests' against the countervailing
governmental interests at stak&taham v. Connqr490 U.S. 386, 396 (1989) (internal
guotation marks and citations omitted) (quofirennessee v. Garnet71 U.S. at 8).

Courts have described the use of a taser to be more than a trivial use of force but Ig
deadly force.Towsley v. FrankNo. 5:09-cv-23, 2010 WL 5394837, *10 (D. Vt. Dec. 28, 201(
(citing Mattos v. Araganp590 F.3d 1082, 1087 (9th Cir. 2010)). The use of a taser is a "'se
intrusion into the core of the interests protected by the Fourth Amendnieén(igliotingMattos

590 F.3d at 1087). The law is clearly establishadl @iny "significant degree of force . . . shou

Ict was
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juality

ss than

)

Fious

d

not be used lightly or gratuitously against an arrestee who is complying with police commands or

otherwise poses no immediate threat to the arresting offideacy, 623 F.3d at 98 (citing
Henderson v. Munm39 F.3d 497, 502-03 (8th Cir. 2008)nyard v. Wilson311 F.3d 1340,
1348-49 (11th Cir. 2002)ieadwaters Forest Def. v. Cty. of HumboRIZ6 F.3d 375, 286 (9th
Cir. 2002);Adams v. Metiva3l F.3d 375, 386 (6th Cir. 1994)).

In 2011, the Ninth Circuit found that the police officer's use of a taser was an exces
use of force and a constitutional violatioBee Mattos661 F.3d at 451. There, the officers ga

no warning that the taser would be used, the suspects had no weapons, and there were c}

Sive

e

nildren

present in the homeSee id. The court found a constitutional violation under those circumstances

even factoring in that the situation was potentially dangerSes.idat 451. In that case, the
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court found that "an officer's failure to warn, @vhit is plausible to do so, weighs in favor of
finding a constitutional violation.'ld. ("[T]he fact that [the defedant] gave no warning to [the
plaintiff] before tasing her pushes this use of force far beyond the psde"#lso Bryan v.
MacPherson630 F.3d 805, 831 (9th Cir. 2010) (considering that if it was feasible to give a
warning that the use of force was imminent if there was not compliance and a warning wag
issued, then the facts weigh against a finding of reasonable fGas)y v. City of Fed. Heights
509 F.3d 1278, 1285 (10th Cir. 2007) ("The absen@ngfwarning—or of facts making clear th

no warning was necessary— makes the circumstances of this case especially troubling™)).

not

In 2009, the Eighth Circuit found that "it is clearly established that force is least justified

against nonviolent misdemeanants who do not flee or actively resist arrest and pose little ¢
threat to the security of the officers or the publi§ée Brown v. City of Golden Vall&yr4 F.3d

491, 499 (8th Cir. 2009). In 2010, the Tenth Circuit held that the law was clearly establish
2003 that an officer "could not use his Taser on a nonviolent misdemeanant who did not p
threat and was not resisting or evading arrest without first giving a warrtieg 'Cavanaugh v.
Woods Cross City625 F.3d 661, 667 (10th Cir. 2010).

Accepting Plaintiff Penree's version of the fadte was repeatedly told that he was not
under arrest, and he was not told that he was under arrest until being handseéekt. No.
37-6 at 48. Further, according to Plaintiff Penree, he had moved away from the bedroom ¢
and was no longer actively resisting their entrar®ee idat 45-47. Defendants were aware th
Plaintiff Penree was holding a toddler and facing the corner of the bed®@eend. Dkt. No. 41-
4 at 3. Defendants had discussed the potential use of force and the preference for the Taj
prior to any alleged resistanc8eeDkt. No. 37-3 at 9. Plaintiff Penree claims that his

interactions with Defendants had been calm and no profanity was being used up until the t
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officers forcibly entered the mud room do@eeDkt. Nos. 37-7 at 18, 20; 45-1 at 12. Also, a
significant factor in this case, was that Defartdalid not give Plaintiffs any warnings before
using the Taser CEW. Plaintiff claims ttzet soon as Defendants came through his bedroom

door, he was tasedeeDkt. Nos. 37-6 at 48-49; 41-4 at 3. Accordingly, the Court finds that

Defendants have not established that they are entitled to the privilege of qualified immunity.

3. False Arrest

Defendants' argue that they are entitled to qualified immunity on Plaintiff Penree's ¢
that he was falsely arrested because there was arguable probable cause for hieabDkst.
No. 37-23 at 35. Plaintiff Penree's right toflee of arrest without probable cause was clearly
established at the time of his arreStee Jenkingt78 F.3d at 87 (citinylartinez v. Simone{tR02
F.3d 625, 634 (2d Cir. 2000)). Arguable probatdase exists when officers of reasonable
competence could disagree on whether there was probable Gaesémore v. Novarré24
F.3d 522, 536 (2d Cir. 2010scalera v. Lunn361 F.3d 737, 743 (2d Cir. 2009aldarola v.
Calabrese 298 F.3d 156, 162 (2d Cir. 2002). Arguable probable cause does not mean "alr

probable causeSee Jenkingt78 F.3d at 87. Considering, as the Court must, the informatiof

aim

nost"

N

possessed by Defendants Watson, Skibinski, and Ciccone at the time of the arrest, the Caurt finds

that there are questions of material fact that must be resolved by a jury before qualified im
for false arrest can be determined.

Defendants contend that there was arguable probable cause to arrest Plaintiff Penr
the charge of harassment in the second degree based upon Danielle Williams written com
describing that she was pushed down to the ground and out the door, which caused her tg
down some stairsSeeDkt. No. 37-23 at 18-20, 36. The Court has already determined that

Defendants failed to rebut the presumption that the warrantless arrest was unlawful. The (
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found that there is a question of material fact as to whether Danielle Williams' statement tg
Defendants Skibinski and Ciccone was reasonably reliable under the circumstances. The
finds this question of fact precluding summarggment on probable cause also precludes a |
finding on qualified immunity for the unlawful arrest claim. Therefore, the Court denies
Defendants' motion for summary judgment on Plaintiff Penree's claim for false arrest in vio
of his Fourth Amendment rights.

4. Malicious Prosecution

Defendants contend that they are entitled to qualified immunity against Plaintiffs' clg
for malicious prosecution because arguable probable cause existed for all the charges bro
against Plaintiff PenreeSeeDkt. No. 37-23 at 22-23, 35-36. Probable cause in the context (
malicious prosecution claim is "the knowledufeacts, actual or apparent, strong enough to
justify a reasonable man in the belief that he has lawful grounds for prosecuting the defeng
the manner complained ofJackson v. City of New YqQr&39 F. Supp.2d 235, 250 (E.D.N.Y.
2013) (internal quotation marks and citations omitted) (qudRimignseville v. ZahlL3 F.3d 625,
629-30 (2d Cir. 1994)).

The Court finds that Defendants have failed to establish that they are entitled to qua
immunity against Plaintiff Penree's malicious prosecution claims. Construing the evidence
favor of Plaintiffs, no reasonably competent céfi could agree that there was probable cause
successfully prosecute Plaintiff Penree. As the Court set forth in its discussion of maliciou
prosecution, New York law is determinative when evaluating the probable success for a
prosecution of each specific crim8ee Genovese v. Cty. of Suffélk. 10-CV-3470, 2015 WL
5210550, at *3.Under New York law, police officers are not authorized to arrest a suspect |

harassment in the second degree unless the violation is witnessed by the $&ebéiy. CRIM.
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PrOC. LAW §140.10(1)N.Y. PENAL LAW § 10.00(3), 240.26. By New York statute, if the
alleged violation takes place outside of the officer&sence, there is no probable cause to arf

See Ramos v. City of New Y,d2R8 Fed. Appx. 84, 86 (2d Cir. 2008). Based upon the fact tf

there was no probable cause to arrest pursuant to statute, the Court finds that there was njo

arguable probable cause to believe that Pfaiénree could successfully be prosecuted purs
to that unlawful arrestSee Boyd336 F.3d at 77.

There is also no arguable probable caudeetve that Plaintiff Penree could be
successfully prosecuted for the remaining criminal charges filed against him because each
those charges are based upon acts that were taken after Defendants Watson, Skibiniski, g
Ciccone illegally entered into Plaintiff Penredsidence. Without a warrant, without probable
cause, and without exigent circumstances, any evidence of Plaintiff Penree's actions were
going to be admissible as evidence at any criminal t8ak id. Therefore, Defendants are not
entitled to dismissal under qualified immunity.

IV. CONCLUSION

After carefully reviewing the entire record in this matter, the parties' submissions, ar
applicable law, and, for the above-stated reasons, the Court hereby

ORDERS that Defendants' motion for summary judgment pursuant to Rule 56 of thq
Federal Rules of Civil Procedure (Dkt. No. 37/5RANTED in part and DENIED in part ;*°

and the Court further

*Those claims that have not been dismissed are as follows: (1) Plaintiff Penree's ¢
malicious prosecution under state law and under the Fourth Amendment; (2) Plaintiff D-M.
claim for assault and battery; (3) Plaintiff Penree's claim for excessive force under the Fou
Amendment; (4) Plaintiff D-M.W.'s claim for excessive force under the Fourteenth Amendn
(5) Plaintiff Penree's claim for false arrest unither Fourth Amendment; and (6) Plaintiff Penre
claim for unlawful entry under the Fourth Amendment.
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ORDERS that Plaintiff Penree's state law claim for false arredSt$MISSED; and the
Court further

ORDERS that Defendants' motion for summary judgment as to Plaintiff Penree's clg
for false arrest pursuant to 42 U.S.C. § 1993ENIED; and the Court further

ORDERS that Plaintiff Penree's state law claims for assault and batteBlakISSED;
and the Court further

ORDERS that Defendants' motion for summary judgment as to Plaintiff D-M.W.'s clg
for assault and battery ab&ENIED ; and the Court further

ORDERS that Plaintiff Penree's claims for negligence and gross negligence are
DISMISSED; and the Court further

ORDERS that Plaintiff D-M.W.'s claims for negligence and gross negligence are
DISMISSED; and the Court further

ORDERS that Plaintiff Penree's claim for excessive force pursuant to 42. U.S.C. § 1
against Defendant City of Utica and Defendant Mark WillianBI&8MISSED; and the Court
further

ORDERS that Defendants' motion for summary judgment as to Plaintiff Penree's clg
for excessive force pursuant to 42 U.S.C. 8 1983 related to the use of the Taser CEW aga
Defendant Watson, Defendant Ciccone, and Defendant SkibifSENSED ; and the Court
further

ORDERS that Plaintiff Penree's claim for excessive force pursuantto 42 U.S.C. § 1
related to the use of handcuffs againstebdant Watson, Defendant Ciccone, and Defendant

Skibinski isDISMISSED; and the Court further
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ORDERS that Plaintiff D-M.W.'s claim for excessive force pursuant to 42 U.S.C. § 1983

against Defendant City of Utica and Defendant Mark WillianBI&8MISSED; and the Court

further

ORDERS that Defendants' motion for summary judgment as to Plaintiff D-M.W.'s clgim

for excessive force pursuant to 42 U.S.C. § 1983 against Defendant Watson, Defendant C
and Defendant Skibinski BENIED; and the Court further

ORDERS that Plaintiff Penree's and PlaintidfM.W.'s claims for failure to train,
supervise, or discipline pursuant to 42 U.S.C. § 1983 against Defendant City of Utica and
Defendant Mark Williams i®ISMISSED; and the Court further

ORDERS that Defendants' motion for summary judgment as to Plaintiff Penree's clg
for unreasonable search pursuant to 42 U.S.C. § 1I3BNSED; and the Court further

ORDERS that Defendants' motion for summary judgment as to Plaintiff Penree's clg
for malicious prosecution pursuant to 42 U.S.C. § 198HENIED ; and the Court further

ORDERS that Defendants' motion for summary judgment as to Plaintiff Penree's stg
claim for malicious prosecution BENIED ; and the Court further

ORDERS that Plaintiffs’ claims against Defendant City of Utica Police Department g
DISMISSED; and the Court further

ORDERS that Defendant City of Utica and Defendant Mark Williams2i@MISSED
from this action; and the Court further

ORDERS that Plaintiffs’ claims against John Does and Jane Do€&d@kMISSED; and

the Court further
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ORDERS that the Clerk of the Court shall serve a copy of this Memorandum-Decisi
and Order on all parties in accordance with the Local Rules.
IT IS SO ORDERED.

Dated: March 4, 2016 % /’ ﬂ 4 i
Albany, New York

Mae A, D’Agost:m
U.S. District Judge
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