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GLENN T. SUDDABY, Chief United States Distridtidge

DECISION and ORDER

Currently before the Court, in this Social Secuaitiyon filed by Richard Frank Uriah
(“Plaintiff”) against the Commissioner of Social Security (“Defendamt“the Commissioner”)
pursuant to 42 U.S.C. § 405(g@yePlaintiff's motion for judgment on the pleadings and
Defendant’smotionfor judgment on the pleading$Dkt. Nos. 11, 12) For the reasons set forth
below, Plaintiff's motion for judyment on the pleadings denied and Defendant’s motion for
judgment on the pleadings is grantdthe Commissioner’s decision denying Plaintiff’s

disability benefits is affirmed, and Plaintiff's Complaint is dismissed.
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RELEVANT BACKGROUND

A. Factual Background

Plainiff was born in 1975, making him 3gears &d a thealleged onset datend 39
years old athe date of the ALJ’s decisiorPlaintiff reporteda 12h grade education. Plaintiff
has past work as a retail cashier/stocker and storekeeper, toll collectbmetagroduction
worker, and warehouse workeBenerally, Plaintiff allegedisability due taCrohn’s disease
with migratory arthritis

B. Procedural History

Plantiff applied for Disability Insurance Benefits on February 9, 2013, alledjisaility
beginning February 13, 201Plaintiff's application wasnitially denied on May 17, 201 after
which he timely requested a hearing before an Administrative Law Judge’): ARLhintiff
appeared avideohearing lefore ALJF. Patrick Flanagan on September 25, 2014. On January
21, 2015, the ALJ issued a written decision findtgintiff was not disabled under the Saici
Security Act. (T. 26-33%) On June 9, 2016, the Appeals Couneihied Plaintiff's request for
review, making the ALJ’s decision the final decision of the Commissiqfierl-3.)

C. The ALJ’s Decision

Generally,in hisdecison, the ALJ made thillowing severfindings of fact and
conclusions of law. (T28-32) First the ALJ found Plaintiff is insured for benefits under Title
Il until June 30, 2017. (T. 28.) Second, the ALJ found that Plah@ghot engaged in

substantial gaiiul activity since the alleged onset dat@d.) Third, the ALJ found that

! The Administrative Tanscript is found at Dkt. No. 8Citations to the Administrative

Transcript will be referenced as “T.” and the Battamped page numbers as set forth therein
will be used rather than the page numbers assigned by the Court's CM/ECéneddiiing
system.
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Plaintiff's Crohn’s disease, migratory arthritis with joint pain, and gastroesophadeal ref
disorderare severe impairmentgT. 28) Fourth theALJ found thatPlaintiff's severe
impairments dawot meet or medically equal one of the listed impairments in 20 C.F.R. § 404,
Subpart P, App. 1 (the “Listings”). (T. 29-30pecifically, the ALJ considered Listis 5.06
(inflammatory bowel disease) and 14.09 (inflammatory arthritis))) Eifth, the ALJ found that
Plaintiff hasthe residual functional capacity (“RFC”) to perform
light work as defined in 20 CFR 404.1567(b). Specifically, he can
lift and carry 20 pounds occasionally and 10 pounds frequently,
push and pull the sanaenaunt occasionally and frequently. stand
and walk 6 hours in an 8-hour workday, sit 6 hours in an 8-hour
workday, occasionally reach in all planes and occasionally climb.
(T. 30) Sixth the ALJ found that Plaintiff is unable to perform any of his past work with the
limitations in the above RFC. (T. 31Seventhand last, the ALJ faind that Plaintiff remains
able to perform a significant number of other jobs in the national economy, such as shipping
receiving weigher, counter clerk, and childrenteatlant. (T. 32.)The ALJ therefore
concluded that Plaintiff isot disabled.
D. The Parties’ Briefings on Their CrossMotions
Generally, Plaintiff makes fivarguments irsupport of his motion for judgment on the
pleadings.First, Plaintiff argues that the ALJ failed to discuss or reference mediaaint
notes from various treating physicians, asserting that this failure to menticat@sdthe ALJ did
not properly consider all the evidence. (Dkt. No. 11, at 9-12 [PI. Mem. of Law].)
Second, Plaintiff argues the ALJ failed to meet his concurrent duty to developdhe rec

in failing to request a functional assessment from the treating pmssicikt. No. 11, at 13-14

[Pl. Mem. of Law].)



Third, Plaintiff argues thahe ALJ failed to provide specific reasons for finding Plaintiff
did not meet a Listing, and erredfinding that he did not meet a Listimgthout first soliciting
an opinion from his treating physicians about whether his Crohn’s digedseflammatory
arthritismeetthe criteria. (Dkt. No. 11, at 14-16 [Pl. Mem. of Law].)

Fourth, Plaintiff argues that the ALJ failed to provide appropriate reasonadordi
Plaintiff was not credible. (Dkt. No. 11, at 17-20 [PI. Mem. of Law].)

Fifth, Plaintiff argues that the vocational expert’s testimony does not pravidtastial
evidence to support the ALJ’'s Step Five finding because that testimonyieit@sl &h response
to an incomplete hypothetical question. (Dkt. No. 11, at 20-21 [Pl. Mem. of Law].)

Generdly, Defendant makes foarguments in support of her motion for judgment on the
pleadings.First, in response to Plaintiff's first argument, Defendant argues that the AL
appropriately considered the medical evidence, notingstimat of the evidence that Plaintiff
alleges the ALJ ignored was not submitted into the record prior to when the Aleleeitie
decision. (Dkt. No. 12, at 16-18 [Def. Mem. of Law].) Defendalso argues that the ALJnist
required to discuss every piece of evidence and that his failure to mention egpecifieally
in the decision does not mean that he did not consider that evidence. (Dkt. No. 12, at 19-20 [Def.
Mem. of Law].)

Second, in response to Plaintiff's fourth argument, Defendant arcatet¢hALJ
properly found Plaintiff was not credible by citing to stability of symptontk wiedication, the
conservative nature of Plaintiff's treatment, and his daily activitiBgt. (No. 12, at 20-22 [Def.
Mem. of Law].)

Third, in response to Plaintiff's third argument, Defendant argues that the fkiding

that Plaintiff did not meet a Listing is supported by substantial evidemeei$ethe record does
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not substantiate that Plaintiff meets all the criteria of a listed impairment. (Dkt. Nab.2P224
[Def. Mem. of Law].)

Fourth, in response to Plaintiff's second and fifth argument, Defendant argudgethat t
ALJ was not required to obtain an opinion statement for a treating source beeaesedh
sufficient evidence in the record for him to conclude that Plaintiff was not ddésafDkt. No.
12, at 24-25 [Def. Mem. of Law].) Defendant argues also that the absence oing fjpbg8ician
opinion did not result in an incomplete hypothetical question being posed to the vocational
expert at Stefrive. (Dkt. No. 12, at 25-26 [Def. Mem. of Law].)
I. RELEVANT LEGAL STANDARD

A. Standard of Review

A court reviewing a denial of disability benefits may not deterrdameovowhetheran
individual is disabled. 42 U.S.C. 8§ 405(@yagner v. Sec’gf Health & Human Servs906 F.2d
856, 860 (2d Cir. 1990). Rather, the Commissioner’s determination will be reversed only if the
correct legal standards were not applied, or it was not supported by substicitiate See
Johnson v. Bowe817 F.2d 983, 986 (2d Cir. 1987) (“Where there is a reasonable basis for
doubt whether the ALJ applied correct legal principles, application of the suldstaidence
standard to uphold a finding of no disability creates an unacceptable risk thatanthaill be
deprived of the right to have her disability determination made according to thetdegal
principles.”);accordGrey v. Heckler721 F.2d 41, 46 (2d Cir. 1983)larcus v. Califanp615
F.2d 23, 27 (2d Cir. 1979)Substantial evidence” is evidendgat amounts to “more than a
mere scintilla,” and has been defined as “such relevant evidence as a reasonable Imiind mig
accept as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401, 91 S. Ct.

1420, 1427 (1971). Where evidence is deemed susceptible to more than one rational
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interpretation, the Commissioner’s conclusion must be uphidherford v. Schweike685
F.2d 60, 62 (2d Cir. 1982).

“To determine on appeal whether the ALJ’s findings are supported by substantial
evidence a reviewing court considers the whole record, examining evidence from bath side
because an analysis of the substantiality of the evidence must also inclugleithatetracts
from its weight.” Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988). If supported by
substantial evidence, the Commissioner’s finding must be sustained “even ulhsteansal
evidence may support the plaintiff's position and despite that the court’s independgsisaria
the evidence may differ from the [Commissioner'sRbsado v. Sullivar805 F. Supp. 147, 153
(S.D.N.Y. 1992). In other words, this Court must afford the Commissioner’s determination
considerable deference, and may not substitute “its own judgment for that of the
[Commissioner], even if it might justifiayphave reached a different result upaheanovo
review.” Valente v. Sec’y of Health & Human Seyv®3 F.2d 1037, 1041 (2d Cir. 1984).

B. Standard to Determine Disability

The Commissioner has established a five-step evaluation process to detenetimer an
individual is disabled as defined by the Social Security Act. 20 C.F.R. 88 404.1520, 416.920.
The Supreme Court has recognized the validity of this sequential evaluation pBoess V.
Yuckert 482 U.S. 137, 140-42, 107 S. Ct. 2287 (1987). Thedfigp-process is as follows:

First, the [Commissioner] considers whether the claimant is
currently engaged in substantial gainful activity. If he is not, the
[Commissioner] next considers whether the claimant has a “severe
impairment” which significantly limits his physical or mental ability

to do basic work activities. If the claimant suffers such an
impairment, the third inquiry is whether, based solely on medical
evidence, the claimant has an impairment which is listed in

Appendix 1 of the regulations. If the claimant has such an
impairment, the [Commissioner] will consider him disabled without
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considering vocational factors such as age, education, and work
experience; the [Commissioner] presumes that a claimant who is
afflicted with a “listed” impairment is unable to perform substantial
gainful activity. Assuming the claimant does not have a listed
impairment, the fourth inquiry is whether, despite the claimant’s
severe impairment, he has the residual functional capacity to
perform his past work. Finally, if the claimant is unable to perform
his past work, the [Commissioner] then determines whether there is
other work which the claimant could perform. Under the cases
previously discussed, the claimant bears the burden of the proof as
to thefirst four steps, while the [Commissioner] must prove the final
one.
Berry v. Schweikei675 F.2d 464, 467 (2d Cir. 1982)cord Mcintyre v. Colvin/58 F.3d 146,
150 (2d Cir. 2014). “If at any step a finding of disability or non-disability can be nfael&SA
will not review the claim further.Barnhart v. Thompsors40 U.S. 20, 24 (2003).
1. ANALYSIS

A. Whether the ALJ Properly Considered the Medical Evidence in Accordance
With the Regulations

After careful consideration, the Court answers this question in the affirmative for the
reasons stated in Defendant®morandum of law. (Dkt. No. 12, at 26{Def. Mem. of Law].)
To those reasons, this Court adds the following analysis.

Plaintiff argues that the ALJ’s failure to include a discussion of treatmésd from
treating physicians Aamer Mirza, M.D., Allan Smiley, M.D., Thomas John, M.D., and Adam
Berg, M.D., indicates that the ALJ did not properly consider the treatment froensbeses.
(Dkt. No. 11, at 9-10 [Pl. Mem. of Law]Plaintiff assertshis is harmful error because he
believes this evidence shows he would need to be absent from work multiple times per month
and would have an inability to stay on task within empldgésrated limis due to Crohn’s

disease and inflammatory arthritis. (Dkt. No. 11, at 11-12 [Pl. Mem. of Law].)



The Second Circuit does not require that the ALJ discuss every piece of eviddnee i
written decision.See Barringer v. Comm’r of Soc. S&58 F. Supp. 2d 67, 78 (N.D.N.Y. 2005)
(citing Mongeur v. Heckler722 F.2d 1033, 1040 (2d Cir. 198Bgrry v. Schweike675 F.2d
464, 469 (2d Cir. 1982NMiles v. Harris 645 F.2d 122, 124 (2d Cir. 1981)). Rather, “[w]here
‘the evidence of record paits [the court] to glean the rationale of an ALJ’s decision, [the ALJ
is not required to explain] why he considered particular evidence unpersuasivgfariéams to
lead him to a conclusion of disability. Barringer, 358 F. Supp. 2d at 78 (quotiMpngeur, 722
F.2d at 1040) (alterations in original). “Moreover, ‘[a]lthough required to develogtedr
fully and fairly,the ALJ is not required to discuss all the evidence submitted, ahdgjhire to
cite to specific evidence does not indicate thatas not considered. Barringer, 358 F. Supp.
2d at 78 (quotingcraig v. Apfel 212 F.3d 433, 436 (8th Cir. 2000)) (alteration in origirsdg
also Brault v. Comm’r of Soc. Sg683 F.3d 443, 448 (2d Cir. 2012) (noting that “[a]lthough
required to develop the record fully and fairly, an ALJ is not required to discusspéeegyof
evidence submitted’” and that “[a]n ALJ’s failure to cite specific evidence doemdicate that
such evidence was not considered.”™) (quotgtgck v. Apfel143 F.3d 383, 386 (8th Cir. 1998)).

Plaintiff's argument that the ALJ’s failure to specifically discuss eviddram certain
physicians creates an inference that the ALJ failed to consider that evidean#&aslictory to
the law of the both this Court and the Second Circuit. The appropriate consideration is not
whether the ALJ discussed specific evidence, but rather whether his fincergygpaorted by

substantial evidence.



Plaintiff's argument related to the ALJ’s failure to discuss the evidengeaterdetail
ignores the fact that the treatment evidems@ wholeloes not contradict the ALJ’s findings.
A colonoscopy on February 6, 2012, showed large ulcers in the terminal ileum, mild patchy
inflammation and colitis in the left colon consistent wittokdh's disease, a small rectal polyp,
and a minor internal hemorrhoid. (T. 378-79.) On February 29, 2012, Plaintiff reported he was
not taking the Colazal prescribed for Crohn’s disease because he felt @& ceusealiarrhea; he
reported alternating cstipation and loose stools two to three times per day with abdominal
cramping, though a physical examination was normal. (T. 486-87.) Plaintiff undera/énsthi
Remicade infusion on March 6, 2012, and reported the follodayghat he hagmprovement in
stool consistency with rare loose stool. (T. 483, 700.) Nurse Practitioner Linda Joxdsisiote
abdomen was sensitive to touch but not painful. (T. 483.) On March 21, 2012, Plaintiff reported
minor fatigue from the second Remicade infusion, btedbe was havintyvo formed stools
daily with no loose or watery stool, abdominal pain, or rectal bleeding. (T. 480.) On April 19,
2012, Plaintiff denied loose stools or diarrhea and reported only rare constipation, notireg tha
had one to two formed stools daily with no rectal bleeding. (T.477.) On June 14, 2012, he was
noted to be doing well on Remicade with no loose stools, diarrhea, or rectal bleeding, and he

reported two formed stools daily. (T. 474.)

2 Notably, Plaintiff does not challenge the Appeals Council’s denial of reuemhich
the Appeals Council found that the new evidence submitted did not provide a basis fargchang
the ALJ’s decision. Rather, Plaintiff argues that the ALJ failed to sspartinent evidence in
his decision. Since the ALJ would not have been able to discuss information that was ot befor
him, the review of the evidence for this question is concerned primarily witlvithenee that
was before the ALJ when he renderesidecision and whether that evidence suggests greater
limitations that were ignored.
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However, on August 31, 2012, Plaintiff reported loose stools daily with abdominal
cramping. (T.471.) Nurse Practitioner Jones noted he had a history of medication non-
compliance and stressed the importance of compliance with Remicade. {13.41n
October, 19, 2012, Plaintiff reported had been ding well on Remicade until six to eight
weeks prior when he began experiencing frequent bouts of diarrhea as well as ptifnassl s
in his hands, wrists, and elbows. (T. 367.) Dr. Smiley observedtade synovitis of the small
joints inthe hands, wrists, elbows, and shoulders, though Plaintiff had a normal gait. (T. 368.)
Imaging of the knees showed mild degenerative changes while imaging of the fadt|es
hands, and shoulders were generally unremarkable. (T. 3887ctober4, 2012,
prednisone was temporarily increased due to reports of severe joint pain, though onlgtpain w
palpation of the left side of the chest was noted on exam. (T. 468-69.) On November 14, 2012,
Plaintiff reported left shoulder and chest pain but examination was normal. (T. 463f64.) O
November 19, 2012, Dr. Smiley and Dr. John observed no joint synovitis, normal lower back and
lower extremity functioning, and normal gait. (T. 461.) On January 18, 2013, Plapbfted
less joint pain and regsted a decrease of prednisone; the physical examination was normal and
his polyarthritis was noted to be somewhat improved. (T. 454-55.) On January 25, 2013,
Plaintiff reported he had not had a Remicade infusion since October 2012 and Nurse Practitioner
Jones noted he had also cancelled or no-showed to his recent appointments. (T. 451.) Plaintiff
reported an interim increase in loose stool and diarrhea over the previous two months, but a
physical exam was normal and Nurse Practitioner Jones madd@larstart Remicadevith
pretreatment with Benedryl to address adverse reactions to the infusions. @3.33Rkaintiff
underwent a Remicade infusion with Benedryl pre-treatment on January 31, 2013, with no

adverse reaction, and he reported on February 1, 2013, that he had one to two formed stools daily
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with some bleeding. (T.448.) He underwent another Remicade infusion with Benedryl pre-
treatment with no adverse reaction on April 4, 2013. (T. 646-47.)

On October 7, 2013, Joseph Kittinger, M.D., noted Plaintiffri@chad a Remicade
infusion since May 2013 and was reporting five to six stools per day with bleeding44(J
Dr. Kittinger observed mild abdominal tenderness with no masses. (T. 745.) A colonoscopy on
February 17, 2014, revealed mild Crohn’s, sevkeocceal valve stenosis with active ulceration,
small polyps, and a fissure of the anal canal. (T.732.) On March 10, 2014, Plaintiff was
observed to have mildly reduced range of motion in the cervical spine and shouldetsaas wel
tenderness and\gere pain in the right hip with range of motion. (T. 712.) Imaging of the
sacroiliac joints and the right hip were unremarkable. (T. 724-25.) On March 21, 2014, Plaintiff
reported five to seven bowel movements per day and pain in the right lower quadrant of the
abdomen, and it was again noted he had not had a Remicade infusion since May 2013. (T. 741-
42.) Dr. Kittinger observed right lower quadrant tenderness and guarding with sesraasl
prescribed Humira. (T. 742-43.) On May 16, 2014, Plairgfiorted doing well since his first
Humira injection, noting his abdominal pain was much improved and he was having one to two
formed bowel movements daily. (T. 738.)

Plaintiff has not shown that the ALJ’s failure to discuss any of the above¢rrgat
evidence that was before the Alvbien rendering the decisiampacted the validity of the
findings. These treatment notes do not show symptoms of either Crohn’s disease or joint
inflammation which would suggest greater limitations in Plaintiff's wialated functioning
than was accounted for in the RFC. Additionally, the ALJ expressly relied inrp#re opinion
from consultative examiner Tanya PerkMsvantuali, M.D., that Plaintiff had mildo-moderate

limitations in walking, standing, squatting, climb, reaching, pushing, pulling, and carrying,
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and none of the above treatment evidence showing primarily mild joint symptoms and abdominal
pain contradicts Dr. Perkins-Mwantuali’s findings. (T. 705-08.)

Although Plaintiff asserts that proper considerabf the treating physicians’ notes
would have necessitated the ALJ to find Plaintiff required additional limitatiarsastfirequent,
prolonged restroom breaks and excessive absences from work, the treatment evieenoé do
support his argumentis noted above, treatment records do show increased symptoms when
Plaintiff experienced a Crohn'’s flare, but the majority of treatment restials that Plaintiff
typically had more manageable symptoms, particularly when being tredkeRevnicade. (T.
474, 477, 480, 483, 486.) Treatment notes during periods of compliance with Remicade often
indicated reports of one to two formed stools per day without diarrhea and none or minimal
rectal bleeding. (T. 448, 474, 477, 480, 486.) Notably, he reported greater frequency of bowel
movements and bleeding during periods when not consistently treated with Rem@=ele. g(
T. 367, 451, 741, 744.) Additionally, although Plaintiff did develoadverseeaction to
Remicade, sourcae®ted that the reaction was mitigated if he-fpeated with Benedryl prior to
the infusion. (T. 448, 453, 644, 647, 648, 651, 664.) After a prolonged period without Remicade
treatment, Plaintiff also reported improved abdominal pain and bowel movemennfrgagypean
initiating treatment with Humira, though he did continue to experience flareg38J7773.)
The evidence as a whole therefore suggests that Plaintiff’'s symptomseaduigrovedo a
greatextentwith medication and treatmehtSee Steoski v. AstrueNo. 07CV-0552, 2009 WL

6055830, at *5-6 (N.D.N.Y. July 23, 2009) (upholding the ALJ’s finding that an impairment was

3 The evidence submitted to the Appeals Council shows that Plaintiff experienced an

increase in symptoms not controlled by Humira in December 2014, but this was noted to be i
part due to thenore recentlevelopment of a bowel abscess, which ultimately merited surgical
intervention, rather than his typical Crohn’s disease process. (T. 763-64, 766, 769, 817.)
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not severe because it was wadintrolled and the evidence showed that impairment was not
disabling when controlled)The treatment evidence does not suggest that Plaintiff would
experience the high frequency of bowel movements on a consistenthlastaintiff alleges,
and therefore does not undermine the ALJ’s decision to omit a limitation relatstrtmm
breaks fom the RFC.

Turning to Plaintiffs suggestiothat the ALJ erred in failing to discuss any portion of the
treatment evidence from Dr. Berg, this argument is not persuasive panitidesuse Dr. Berg
did not begin treating Plaintiff until months after the date of the ALJ’s decisidiarecords
were not before the ALJ, but rather were later submitted along with his réguessiew to the
Appeals Council. (T. 4, 812-20.) Since it would have been impossible for the ALJ to discuss
anything contained in Dr. Berg’s treatment notes, Plaintiff has no reasonatslédoarguing
that the ALJ should have done so. Similarly, Plaintiff argues that the ALJ erf@tirig to
discusgieces ofevidence from Dr. Mirza, Dr. Smiley, and Dr. John that were all submitted for
the first time to the Appeals @ocil, an argument which also mu rejected for the same
reasoras the argument related to Dr. Berg's treatment notes. (Dkt. No. 11, at 10 [PIl. Mem. of
Law].) As already noted, Plaintiff does not challenge the Appeals Council’s findintpithat
newerevidence did not provide a reasonable basis for changing the ALJ’s decision, and this
Court finds no reason for doubting the Appeals Council’s conclusion after having reviewed the
more recently submitted evidence.

For the above reasons, the ALJ’s failure to include a discussion of certain treatme

records in the written decision was not legal error. Remand is not warranted badisi
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B. Whether the ALJ Failed to Develop a Full and Fair Record

After careful consideration, the Court answers this question in the nefyatie
reasons stated in Defendant’s memotamaf law. (Dkt. No. 12, at 225 [Def. Mem. of Law].)
To those reasons, this Court adds the following analysis.

Although the claimant has the general burden of proving that Hedras a disability
within the meaning of the Social Security Act, “the ALJ generally haaffnmative obligation

to develop the administrative record” due to the madrersarial nature of a hearing on disability
benefits. See Burgess v. Astrue37 F.3d 117, 128 (2d Cir. 2008) (quotielville v. Apfel 198
F.3d 45, 52 (2d Cir. 1999); citirigraegert v. Barnhart311 F.3d 468 (2d Cir. 200Butts v.
Barnhart 388 F.3d 377, 383 (2d Cir. 2004)]l]t is the well-established rule in [the Second
Circuit] ‘that the social security ALJ, unlike a judge in a trial, must on behalf of all ciagna .
affirmatively develop the record in light of the essentially admersarial nature of a benefits
proceeding.”Moran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (quotiregnay v. Comm’r of
Soc. Se¢562 F.3d 503, 508-09 (2d Cir. 20D9¥'It is the ALJ’s duty to investigate and develop
the facts and develop the arguments both for and against the granting of Sevgitan, 569

F.3d at 112 (quotingamay 562 F.3d at 508-09). “Where there are no obvious gaps in the
administrative record, and where the ALJ already possesses a ‘complete msthcgl the

ALJ is under no obligation to seek additional information in advahogjecting a benefits

claim.” Rosa v. Callahanl68 F.3d 72, 79 n.5 (2d Cir. 1999) (citiRgrez v. Chater77 F.3d 41,
48 (2d Cir. 1996)). “Under the regulations, an ALJ must ‘make every reasonableceffelp t

the claimant obtain medical reports frone claimant’s medical sources so long as permission is

granted to request such reportd&@nesv. Colvin No. 6:15€V-1518, 2017 WL 972110, at *3

(N.D.N.Y. Mar. 10, 2017) (quotinglart v. Comm’r No. 5:07€V-1270, 2010 WL 2817479, at
14



*5 (N.D.N.Y. July 16, 2010)).[W]hen dealing with an unrepresented claimant, the ALJ has a
‘heightened duty to scrupulously and conscientiously probe into, inquire of, and explore for all
relevant facts.”” Jackson v. Berryhill-- F. App’X.--, 2014 WL 2399459, at *1 (2d Cir. June 2,
2017) (quotingCruz v. Sullivan912 F.2d 8, 11 (2d Cir. 1990)).

However, “the ALJ need not seek additional information from a given provider when the
record contains notes from the provider that are adequate for the ALJ to detéergteenhant’s
disability.” Janes 2017 WL 972110, at *3 (citinjylerritt v. Colvin 142 F. Supp. 3d 266, 270
(N.D.N.Y. 2015)). “Generally, additional evidence or clarification is sought wiene is a
conflict or ambiguity that must be resolved, when the medical reports lack rrgcessa
information, or when the reports are not based on ralgi@cceptable clinical and laboratory
diagnostic techniquesJanes 2017 WL 972110, at *4 (citing 20 C.F.R. § 404.152Rbsa v.
Callahan 168 F.3d 72, 80 (2d Cir. 199%¢chaal v. Apfell34 F.3d 496, 505 (2d Cir. 1998)).

Plaintiff argues that the ALfailed to meet his heightened duty to develop the record by
not seeking a medical opinion from any of Plaintiff’s treating physicidatedeto the functional
effects of Plaintiff’'s impairments. (Dkt. No. 11, at 13-14 [PIl. Mem. of Law].) In demmg
Plaintiff cites to a number of cases in which this Court has found remand warranteddue to t
need to obtain a functional assessment from a treating physitign.Hpwever, the
circumstances of this case differs from those cited by Plaintiff.

In Molt v. Comm’r of Soc. Sed\o. 1:05€V-0418, 2009 WL 5214920 (N.D.N.Y. Dec.

28, 2009), the Court found the ALJ failed to attempt to obtain a functional assessment from the
treating psychiatrist because not only was there no medical source staremesuy teating
physician, but also evidence that the ALJ had been made aware through the sdaiémen

reviewing State Agency medical source that the evidence from the relevant tiotevyes
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insufficient to make a determination and that a mental examinatisnmeguired.Molt, 2009
WL 5214920, at *5-6. The situation in the current case differs Maih because not only is
there ample treatment evidence from the relevant time period from which the AtdJassaks
the impact on Plaintiff's functioning, but also a consultative examination and opinion tha
provided further guidance. The insufficinof evidence that was the basif the outcome in
Molt is not present in this case.

In Bennett v. AstryéNo. 1:06-CV-0649, 2009 WL 1035106 (N.D.N.Y. Apr. 17, 2009),
the Court found remand was warranted for development of the record, particulaimyngbaa
functional evaluation from the treating physicians, where there were no opinisestpend yet
the ALJ purported to afford great weight to the treatment notes provided by Dr. Anchar.
Bennett 2009 WL 1035106, at *11-12. The Court noted thatALJ had not made similar
statements of the weight afforded to the treatment notes from multiple other tpgtagans,
something which would be pertinghthe was going to elevate Dr. Anchar’s treatment notes and
findings above those of the other treating sour&snnett 2009 WL 1035106at *12.
Additionally, the Court found that the ALJ erroneously relied on a State Agencgahedi
consultant’s opinion despite the lack of information about that source’s qualificatidinssa
reliance on the report of a consultative examiner who did not provide a functioneslisnial.
Unlike in Bennett the ALJheredid not inexplicably elevate the findings of one source over
others (despite Plaintiff’'s arguments regarding selective discussion@iitence). He
additionally relied on the opinion of Dr. Perkins-Mwantuali, who provided an assessraged rel
to Plaintiff's abilities to perform workelated functions such as walking, standing, squatting,
climbing, reaching, pushing, pulling, and carrying. (T. 30, 708.) Although Dr. Perkins-

Mwantuali did not frame these limitations in terms of the durational language usieel by
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regulations and Dictionary of Occupational Titles, a consideration of her opioiog \&ith her
detailed examination and other findings alleviates the vagueness in heestat@h supports
the ALJ’s interpretation that Plaintiff would remain able to perform a redasegkrof light
work. (T. 30, 70438); see alsdMonroe v. Comm’r of Soc. SelNg. 5:15CV-1235, 2016 WL
7971330, at *7-8 (N.D.N.Y. Dec. 29, 2016gport and recommendation adopted by 2017 WL
318838 (N.D.N.Y. Jan. 23, 2017)) (noting that, even where a “consultative examiner’s opinion
may use terminology that, on its face, is vague, such language does not rendeshato/e
examiner’s opinion useless in all situations” so long as it is “well supported bytkissive
examination” or it can be made “more concrete” by “the facthe underlying opinion and
other opinion evidence in the record€jt{ng Zongos v. ColviM\o. 5:12CV-1007, 2014 WL
788791, at *10 (N.D.N.Y. Feb. 25, 2014)aldau v. Astrue\o. 5:11CV-0925, 2012 WL
6681262, at *4 (N.D.N.Y. Dec. 21, 200®)avis v. MassanariNo. 00CV-4330, 2001 WL
152495, at *8 (S.D.N.Y. Nov. 29, 2001)onsequently, unlike iBennettthe ALJ in this case
did not lack a useful functional opinion from a credible source to guide his analysigslarat di
inexplicably or disproportionately rely only on evidence supporting his findings.

In Dickson v. AstrueNo. 1:06€V-0511, 2008 WL 4287389 (N.D.N.Y. Sept. 17, 2008),
this Court noted that “[rlemand is appropriate in instances, such as this, when tvenggvie
court is ‘unable to fathom the ALJ’s rationale in relation to the evidence in thelrecthout
‘further findings or clearer explanation for the decisiorDickson 2008 WL 4287389, at *14
(quotingWilliams v. Callahan30 F. Supp. 2d 588, 594 (E.D.N.Y. 1998)). The Couiiigkson
found that the decision lacked a detailed analysis of the plaintiff's mentatR&@ an
incomplete recordDickson 2008 WL 4287389, at *14. Unlike Dickson in this case, the

Court is able to trace the ALJ’s rationale from the medical evideiregduding the treatment
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notes and Dr. Perkins-Mwantuali’s opinion—to his conclusions. Plaintiff does not allege how
the evidence ine record is deficient absemtreating physician opinion such that the ALJ
would not have been able to make an appropriate determination without obtaining such an
opinion.

In Crysler v. Astrug563 F. Supp. 2d 418 (N.D.N.Y. 2008), the Court found that the ALJ
failed to meet hishanced duty to ensure a complete record where he failed to contact the
treating physician (or to suggest to fite seplaintiff that she should seek such an opinion from
that physician) wherene physician failed to properly complete the opinion form he did submit,
and an opinion from that physician’s nurse practitioner put the ALJ on notice that tha@grtiys
opinion might differ from the ALJ’s conclusion€rysler, 563 F. Supp. 2d at 433. Unlike in
Crysler, there is nothing in this case to suggest the ALJ should have been reasonably aware that
any of the treating physicians might have believed Plaintiff was disabléghdrcaintly
impaired beyond the scope of the RFC. No physician provided any statements thitWwéaint
unable to work, even temporarily, and the notations and objective findings in the treabbesnt
do not suggest that any of these physicians likely would have opined disabling functional
limitations. Consequently, the component of notice to conduct a further inquiry is not present in
this case as it was f@rysler.

In Aiello v. Comm’r of Soc. SedNo. 5:06€V-1021, 2009 WL 87581 (N.D.N.Y. Jan. 9,
2009), the Court noted that “an Abdayre-conta¢ medical sources if the evidence received
from the treating physician or other medical source is inadequate to detersaibiitgtiand
additional information is needed to reach a determinatiéiello, 2009 WL 87581, at *5 (citing
20 C.F.R. § 404.1518)) (emphasis added). The Court found error in the ALJ’s decision to

afford controlling weight to an assessment from a State Agency medical consultanitwitho
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attempting to recontact any treating physicians regarding the plaintiff's physical furintjo
Aiello, 2009 WL 87581, at *5. However, the Couridiello did not provide any indication as to
why it foundthatthe evidence related to the plaintiff’'s physical functioning was inadequate to
allow the ALJ in that case to determine disahildywhy the treating physician’s opinion was
necessary to complete the recotd. Because this Court does not believe thagraserule
related to the need to obtain a statement from a treating physician in everysiggeorted by
the decision®f the SecondCircuit, it declines to followAiello’'s examplegiven the lack of clear
rationale behind the conclusion in that case. Plaintiff offers no indication as to hegdhe is
inadequate to determine disability given the volume of treatment evidandencethat shows
that his conditions were fairly improved with treatmant there waa lack ofclinical findings
supporting allegations of bowel movement frequenrchmiting joint painand, as well athe
presence of the opinion from examining pleian Dr. PerkinsMwantuali.

Additionally, the record shows that Plaintiff became represented prior to seekiegy
of the ALJ’s decision by the Appeals Council and yet that representative did not angmi
medical opinions or functional assessmerdamfany of Plaintiff's treating sources, despite
submitting other treatment evidence. (T. 4.) This is despite the fact that Psaintiff
representativeequested and was granted two extensions of time in order to submit further
evidence. (T. 11, 14.) THact that Plaintiff's representative had ample opportunity to obtain an
opinion from one or multiple of Plaintiff's treating physicians to submit to the Apggalincil
and failed to do so suggests that either no opinions existed or the physicianstvaenemable
to providing them. It also calls into question whether remand for further developfribat

record would be useful, since it would be reasonable to assume that Plaintifsereptive
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would have attempted to obtain and submit a treating physician opinion to the Appeals €ouncil i
he thought it vital to creating a completedadequateecord.

Plaintiff makes no attempt to show how the evidence that was in the record was
insufficient to allow the ALJ to render a decision, relying instead on assethat an ALJ is
required to have a statement from a treating physician in all cases in order fiecard to be
complete. Such a broger selegal principle is not supported by the applicable legal precedent
and rulings of this Court or the Second Circi8ee Swiantek v. Comm’r of Soc. S&88 F.
App’x 82, 84 (2d Cir. 2015) (noting that the Second Circuit “does not always treat the aldfsence o
a medical source statement from claimant’s treating physician as fatal to thee ALJ’
determination” and finding that, because of the extensive medical recorbe/aléhe ALJ,
there were no obvious gaps that would necessitate remand based on a failure to obtaiaran opini
from a treating physician) (citingankisi v. Comm’r of Soce8, 521 F. App’x 29, 33-34 (2d
Cir. 2013)). To the contrary, an ALJ is not required to rely on a medical opinion when making
his determination, as the sole responsibility for determining a claimant’'s RifChe ALJ,
which is based on an evaluationatifthe medical and other evidence in the rec@de
Columbel v. Comm’r of Soc. SeNo. 6:16€V-0773, 2017 WL 3175599, at *11 (N.D.N.Y. July
26, 2017)Atkinson v. Comm’r of Soc. Selo. 5:16€V-0809, 2017 WL 1288723, at *7
(N.D.N.Y. Apr. 6, 2017)MacMillen v. Colvin No. 14CV-311S, 2015 WL 3823771, at *3
(W.D.N.Y. June 19, 2015) (citing 20 C.F.R. § 404.1527(d)(Bgcause there was no gap in the
record that would have prevented the ALJ from making an appropriate and informed
determination of disability, there was no requirement for him to develop thel fectirer by

seeking medical opinions from the treating sources. Remand is not warranted onghis bas

20



C. Whether the ALJ’s Analysis of the Listing of Impairments is Consistent With
Applicable Legal Standards and Supported By Substantial Evidence

After careful consideration, the Court answers this question in the affirmatitieef
reasons stated in Defendant®morandum of law. (Dkt. No. 12, at 22{Def. Mem. of Law].)
To those reasons, this Court adds the following analysis.

“Plaintiff has the burden of proof at step three to show that her impairmentsmeet
medically equal a Listing.Rockwood v. Astryé14 F. Supp. 2d 252, 272 (N.D.N.Y. 2009
(citing Naegele v. Barnhard33 F. Supp. 2d 319, 324 (W.D.N.Y. 2006)). “To meet a Listing,
Plaintiff must show that her medically determinable impairment satisfies all of¢hiiep
criteria in a Listing."Rockwood614 F. Supp. 2d at 272 (citing 20 C.F.R. § 404.1525(d)). “If a
claimant’s impairment ‘manifests only some of those criteria, no mattesbeerely,’” such
impairment does not qualifyRockwood614 F. Supp. 2d at 272 (quotiBgllivan v. Zebley
493 U.S. 521, 530, 110 S.Ct. 885, 107 L.Ed.2d 967 (1990)). Additionally, a court may be able to
uphold an ALJ’s finding that a claimant does not meet a Listing even wherecthi®adacks an
express rationale for that finding if the determination is supported by subbktantience.
Rockwood614 F. Supp. 2d at 273 (citiBgrry v. Schweike675 F.2d 464, 468 (2d Cir. 1982)).

Plaintiff argues that the ALJ’s analysis of whether he met the requirenfentisited
impairment was inadequate because the ALJ failed to provide a detailed eatoorihht
conclusion. (Dkt. No. 11, at 14-16 [Pl. Mem. of Law].) However, as already noted, this Court
has determinegreviously that an ALJ’s Listing finding may be upheld even where the Als] fall
to provide express rationale for that finding, so long as the finding is supported tansabs

evidence.Rockwood614 F. Supp. 2d at 273 (citilgrry, 675 F.2d at 468
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Substantial evidence supports the ALJ’s Listing findings related to bothd 506 and

Listing 14.09° The medical evidence does not show that Plaintiff displayed all of the criteria to

4 Listing 5.06:Inflammatory bowel disease (IBD) documenigdendoscopy, biopsy,

appropriate medically acceptable imaging, or operative findings with:
(A) Obstruction of stenotic areas (not adhesions) in the small intestine wxiimai dilation,
confirmed by appropriate medically acceptable imaging or in syrggguiring hospitalization
for intestinal decompression or for surgery, and occurring on at least two occaseass 60
days apart within a consecutive [six]-month period; OR
(B) Two of the following despite continuing treatment as prescribed @wring within the
same consecutive [skhonth period:

(1) Anemia with hemoglobin of less than 10.0 g/dL, present on at least two evaluations at
least 60 days apart; or

(2) Serum albumin of 3.0 g/dL or less, present on at least two evaluations &0ldagt
apart; or

(3) Clinically documented tender abdominal mass palpable on physical examinigtion w
abdominal pain and cramping that is not completely controlled by prescribed narcotic
medication, present on at least two evaluations at least 6@plasts or

(4) Perineal disease with a draining abscess or fistula, with pain that snmaietely
controlled by prescribed narcotic medication, present on at least two evadugitieast 60 days
apart; or

(5) Involuntary weight loss of at least 10 percent from baseline, as computed in pounds,
kilograms, or BMI, present on at least two evaluations at least 60 days apart; or

(6) Need for supplemental daily enteral nutrition via a gastrostomy orpainteral
nutritionvia a central venous cathete20 C.F.R. § 404, Subpart P, Appendix I, § 5.06.

5 Listing 14.09: Inflammatory arthritis. As described in 14.00D6. With:
(A) Persistent inflammation or persistent deformity of:

(1) One or more major peripheral weidlgaring joints resutg in aninability to
ambulateeffectively (as defined in 14.00C6); or

(2) One or more major peripheral joints in each upper extremity resulting imatbiéty
to perform fine and gross movements effectively (as defined in 14.00C7), or
(B) Inflammation or defanity in one or more major peripheral joints with:

(1) Involvement of two or more organs/body systems with one of the organs/body
systems involved to at least a moderate level of severity; and

(2) At least two of the constitutional symptoms or signs (sefagigue, fever, malaise, or
involuntary weight loss), or
(C) Ankylosing spondylitis or other spondyloarthropathies, with:

(1) Ankylosis (fixation of the dorsolumbar or cervical spine as show by appmpriat
medically acceptable imaging and measureglysical examination at 45 [degrees] or more of
flexion from the vertical position (zero degrees); or

(2) Ankylosis (fixation of the dorsolumbar or cervical spine as show by appropriate
medically acceptable imaging and measureglysical examination &0 [degreespr more of
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meet any subsection within these Listings. Plaintiff points to a fewetismentions of
symptoms without explaining how they would constitute sufficient evidence toissttid
required severity. For example, Plaintiff recites three treatment notes waietdfRvas noted
to have jointrelated symptoms, but fails to explain how these mostly mild symptoms resulted in
an inability to perform fine and gross movements. (Dkt. No. 11, at 15-16 [Pl. Mem. of Law].)
Similarly, Plaintiff also points to his various reports of symptoms to physidwamgails to
acknowledge that emy of these were not present on an ongoing basis and that many of
Plaintiff's Crohn’s symptoms were appreciably improved with continuing trer@tas already
discussed. (Dkt. No. 11, at 16 [Pl. Mem. of Law].) The medical evidence simply does not show
that Plaintiff met all the criteria required to be found disabled under eithezs# thstings.

In the alternative, Plaintiff argues that the ALJ was required to obtain amofiam his
treating physicians regarding whether he met the criteria dfishiegs. (Dkt. No. 11, at 15-16
[PI. Mem. of Law].) However, as already discussed previously, there wap mo tije record
that would have necessitated the ALJ to obtain a treating physician staterdeht aredical
evidence does not show symptoms that would suggest Plaintiff's conditions had signs or

symptomsat the severity required to meet a Listing. Additionally, Plaintiff points tegeal

flexion (but less than 45 [degreesjeasuredrom the \ertical position (zero degrees), and
involvement of two or more organs/body systems with one of the organs/body systelvsd
to at least a moderate level of eaty, or
(D) Repeated manifestations of inflammatory arthritis, with at least two of the conettutio
symptoms or signs (severe fatigue, fever, malaise, or involuntary weighatakene of the
following at the marked level:

(1) Limitation of activities of daily living,

(2) Limitation in maintaining social functioning,

(3) Limitation in completing tasks in a timely manner due to deficiencies in
concentration, persistence, or pace. 20 C.F.R. 8§ 404, Subpart P, Appendix I, § 14.09.
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authority that imposes a duty on the ALJ to obtain a medical source statement frgsiceaph
in orderto properly assess whether a plaintiff meets the criteria of an applicabtegLi

For the above reasons, the ALJ’s findings related to the Listing of Impasraee
supported by substantial evidence, and remand is not warranted on this basis.

D. Whether the Credibility Finding is Supported By Substantial Evidence

After careful consideration, the Court answers this question in the affirmatitieef
reasons stated in Defendant®morandum of law. (Dkt. No. 12, at 2@{Def. Mem. of Law].)
To those reasons, this Court adds the following analysis.

In determining whether a claimant is disabled, the ALJ must also make a determination
as to the credibility of the claimant’s allegations. “An administrative law judgepraperly
reject claims of severe, disabling pain after weighing the objective medidaheeiin the
record, the claimant’s demeanor, and other indicia of credibility, but must $ehier her
reasons with sufficient specificity to enable us to degwiether the determination is supported
by substantial evidence.’Schlichting v. Astruell F. Supp. 3d 190, 205 (N.D.N.Y. 2012)
(quotingLewis v. Apfel62 F. Supp. 2d 648, 651 (N.D.N.Y. 1999)). The Second Circuit

recognizes that “[iJt is the functioof the [Commissioner], not [reviewing courts], to resolve

evidentiary conflicts and to appraise the credibility of withesses, incluldenglaimant,” and
that “[i]f there is substantial evidence in the record to support the Commissibnéeings, ‘the
court must uphold the ALJ’s decision to discount a claimant’s subjective complapamof
Schlichting 11 F. Supp. 3d at 206 (quoti@grroll v. Sec’y of Health and Human Serv&5
F.2d 638, 642 (2d Cir. 1983Aponte v. Sec'y, Dep’t of Health and Human Sei 28 F.2d 588,
591 (2d Cir. 1984)). Due to the fact that the ALJ has the benefit of directly observing a

claimant’s demeanor and “other indicia of credibility,” the ALJ’s credibdggessment is
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generally entitled to deferenc®eather. Astrug 32 F. Supp. 3d 363, 381 (N.D.N.Y. 2012)
(citing Tejada v. Apfell67 F.3d 770, 776 (2d Cir. 1999)).

In concluding Plaintiff's allegations were not entirely credible, thd Abted that
evidence showed Plaintiff’'s condition was stable on Humira but he was not albwvagbamnt
with medications, that Plaintiff had admitted to working through Crohn’s diseagg@ys in
the past, that Plaintiff admitted to being able to perform activities like light repaisuéim
the grass even though it tobkn more time, that his reported daily activities were inconsistent
with his reports of limitations in using his hands, that no surgery had been recommended for
Crohn’s disease, that treatment had been non-aggressive and conservative, and thiagno trea
source had opined any disabling limitations. (T. 31.) Plaintiff argues that tbeseasvided
by the ALJ for the adverse credibility determination were not supported biyastiakevidence.
(Dkt. No. 11, at 17-20 [Pl. Mem. of Law].) However, Plaintiff’'s argument is not persuasive

The ALJ’s conclusion that Plaintiff's reported daily activitibatwere inconsistent with
his alleged limitations is supported by substantial evidence. In addition to mgpamtability to
do light repairs and cutting the grass with extra time, Plaintiff also repdttedaxtivities that
suggest an ability to perfiorat a greater level of functioning than alleged. Plaintiff reported to
Dr. PerkinsMwantuali that he cooked twice per week, cleaned “when he can,” performed child
care five days a week, showered and dressed independently on a daily basisl, tekteiseon,
and socialized with friends. (T. 705.) He personally completed a written functionmgin
which he indicated he took care of his children and pets with help from his wife, had no
problems with personal care, could prepare microwaved foods daéy\ed when “able to,”
went outside alone, drove a car, shopped in stores and by computer, paid billsgaragsdn

the internet, and spent time with others daily. (T. 293-98.) Rather than being “inconséguent
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as Plaintiff asserts, his reportettigities documented throughout the record are at odds with his
reports of an inability to perform any work such that they reasonably undehmeingetibility of

his allegations Morris v. Comm’r of Soc. Sedo. 12CV-1795, 2014 WL 1451996, at *8
(N.D.N.Y. Apr. 14, 2014) (“The issue is not whether Plaintiff's limited ability to unklerta
normal daily activities demonstrates her ability to work. Rather, the issuetibevithe ALJ
properly discounted Plaintiff's testimony regarding her symptoms totbetdhat it is

inconsistent with other evidence.Because the range of Plaintiff's activities is a proper
consideration when assessing credibility and the reported activities ansigtent with

Plaintiff's allegations, the ALJ’s citation to these activities as a basis foreédaity
determination is supported by substantial evidence.

Plaintiff argues that whether or not iveas compliant with medications, particularly
Humira, is “irrelevant to his testimony as to the limitations he suffers, owitbxplaining why
non-compliance would be irrelevant. (Dkt. No. 11, at 19 [Pl. Mem. of Law].) To the contrary,
compliance with prescribed treatment is highly relevant to the credibilitysasgparticularly
where, as here, the evidersfeows that Platiff's symptomsvereimproved to an appreciable
degree when he consistently received either Remicade or H({mi#8, 474, 477, 480, 483,
486, 738) Treatmennotes repeatedly indicate that Plaintiff had a long history of non-
compliance with his medations for Crohn’s disease and sources had to counsel him that strict
adherence to the dosing of Remicade had to be followed for it to be effeGaee.g.T. 448,

451, 471, 488, 495.) Additionally, non-compliance with prescribed treatment without a good
reason is one of the factors the Agency specifically mentions as an indicatolaimant’s
credibility. See Bockeno v. Comm’r of Soc. SHo. 5:14€V-0365, 2015 WL 5512348, at *7-8

(N.D.N.Y. Sept. 15, 2015) (citing SSR 96-7p, 1996 WL 374186 (198&)th v. AstrueNo.
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09-CV-0470, 2011 WL 6739509, at *4-5 (N.D.N.Y. Nov. 4, 201A)though some of Plaintiff's
gaps in treatment and naoempliance might have stemmed from issueb Wwéalth insurance
coverage during portions of 2013 and 2015, the evidence does not suggest that this reason would
have explaineshon-compliance during other times. (T. 744, 7@8ecause the evidence shows
that compliance with treatment produced appreciable improvements in Plicdifidition, the
ALJ’s consideration of nomempliance was propend provided a basis supported by substantial
evidence for the adverse credibility finding

Additionally, despite Plaintiff's objections, the conservative nature of tesatia a
factor that the ALJ is permitted to consider as part of the broader credilpiditysis. See Phelps
v. Comm’r of Soc. Sed\o. 1:15€V-0499, 2016 WL 3661405, at *8 (N.D.N.Y. July 5, 2016)
(noting that “a plaintiff may be deemed less credible ‘if the level of freguehtreatment is
inconsistent with the level of complaints™). Plaintiff's treatment generalhsisted of
medications such as Remicade and Humirafigrdnt times, occasional Mobic and prednisone
for arthritis symptoms, and observational testing like colonoscofse® €.9.T. 368, 458, 469,
666-68, 670, 738, 792.) Plaintiff did eventually undergo surgery months after the date of the
ALJ’s decision, but this surgery appears to have been the result of the development of an abscess
rather than as a result of strictly treating the regular symptotms @frohn’s disease. (T. 813,
817.) The fact that Plaintiff eventually did have surgery therefore does not coiglyedliggest
that his Crohn’s symptoms were of a greater severity than the ALJ credited ther relevant
period. Given that the evidence shows that the mostly conservative treatmentgroduce
noticeable improvement in Plaintiff’'s symptomhgring the relevant time peripthe ALJ

properly considered this as a factor adverse to Plaintiff's credibility.
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Because the ALJ provided multiple reasons supported by substantial evidence for the
credibility finding, this Court will not secorguess his conclusion. Notably, even if some of the
reasons cited by the ALJ are not individually supported, the overall credilitiipdg must still
be upheld on the basis of the provision of the multiple other reasons that are sufpested.
Schlichting 11 F. Supp. 3d at 206-@finding harmless error in the ALJ’s adverse inference of a
failure to pursue treatment where the credibility analysis as a whslswpported by substantial
evidence)see alsaraylor v. Colvin No. 3:14€V-0928, 2016 WL 1049000, at *8{N.D.N.Y.

Mar. 11, 2016) (noting that the ALJ’s failure to inquire into the reasons for gaps in megith
treatment prior to using those gaps against the plaintiff's credibility wasldss where the ALJ
provided other reasons supported by substantial evidence to support the overall credibility
determination). Remand is not warranted on this basis.

D. Whether the Step Five Finding is Supported By Substantial Evidence

After careful consideration, the Court answers this question in the affirmatitieef
reasons stated in Defendantiemorandum of law. (Dkt. No. 12, at 26{Def. Mem. of Law].)

To those reasons, this Court adds the following analysis.

Although the claimant has the general burden to prove he has a disability under the
definitions of the Social Security Act, the burden shifts to the CommissibBée@Five “to
show there is other work that [the claimant] can performM€Intyre v. Colvin 758 F.3d 146,

150 (2d Cir. 2014) (quotinBrault v. Soc. Sec. Admjri83 F.3d 443, 445 (2d Cir. 2012)). “An
ALJ may rely on a vocational expert’s testimony regarding a hypothetidahg as ‘there is
substantial record evidence to support the assumption[s] upon which the vocational esquert ba
his opinion’ [] and [the hypothetical] accurately reflect[s] the limitatiand capabilities of the

claimant involved.”Mcintyre 758 F.3d at 151 (quotifgumas v. Schweiker12 F.2d 1545,
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1553-54 (2d Cir. 1983); citmAubeuf v. Schweike649 F.2d 107, 114 (2d Cir. 1981)). Ifa
hypothetical question does not include all of a claimant’s impairments, limitatiahs, an
restrictions, or is otherwise inadequate, a vocational expert’s response aamstitite
substantiatvidence to support a conclusion of no disabiliBaidee v. Astrues31 F. Supp. 2d
200, 211 (N.D.N.Y. 2009(citing Melligan v. ChaterNo. 94CV-944S, 1996 WL 1015417, at
*8 (W.D.N.Y. Nov. 14, 1996)).

Plaintiff essentially argues that the hypothetical question posed to the volexiped at
the hearing was incomplete because it did not incorporate limitations opiney togatimg
physician. (Dkt. No. 11, at 20-21 [Pl. Mem. of LawHpwever, aslaeady detailed previously,
the ALJ did not have a duty to obtain a medical source statement from a treatirgaphysi
because the evidence in the record was sufficient for him to make a determination as to
disability. After reviewing all the evidence,gtuding the examination and opinion from
consultative examiner Dr. Perkins-Mwantuali, the ALJ incorporated the fiomsasupported by
that evidence into the hypothetical question. Plaintiff does not provide any indicattwlaat
additional limitatioxs supported by the evidence were omitted from the hypothetical question.
Plaintiff does specify thallegedneed for limitations related to frequent access to and use of a
restroom on an unpredictable basis, but as already discussed, such a limitationppored
by the medical evidence. (Dkt. No. 11, at 21 [Pl. Mem. of LaBgrause the hypothetical
guestion posed to the vocational expert contained all the limitations that were siipgdfte
medical evidence, the ALJ was entitled to rely an\tbcational expert’s testimony in response
to that hypothetical question, and that testimony provides substantial evidence to thepport

Step Five finding. Remand is not warranted on this basis.
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ACCORDINGLY , itis

ORDERED that Plaintiff's motion fojudgment on the pleadings (Dkt. No. ]1is
DENIED; and it is further

ORDERED that Defendant’s motion for judgment on the pleadings (Dkt. Npis12
GRANTED; and it is further

ORDERED that Defendant’s decision denyifgpintiff disability benefits is
AFFIRMED ; and it is further

ORDERED that Plaintiffs Complaint (Dkt. No. 1) iBISMISSED.

Dated: SeptembeR7, 2017
SyracuseNew York

'Hon. Glenn T. Suddaby
Chief U.S. DistrictJudge
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