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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

REGINA ORSAIQ
Plaintiff, 6:17-cv-00685 BKS/TWD)
V.
NEW YORK STATE DEPARTMENT OF
CORRECTIONS AND COMMUNITY SUPERVISION;
ANTHONY ANNUCCI, Acting Commissioner of
DOCCS; RONALD HESS, Bureau Chief; and SUSAN
HROVAT, Senior Parole Officer

Defendant.

Appearances

For Plaintiff:

Carlo A. C. de Oliveira

Cooper Erving & Savage LLP

39 North Pearl Street, Fourth Floor
Albany, NY 12207

For Defendants:

Letitia James

AttorneyGeneral of the State of New York
Aimee Cowan

Assistant Attorney General

615 Erie Boulevard West, Suite 102
Syracuse, NY 13204

Hon. Brenda K. Sannes, United States District Judge:
MEMORANDUM -DECISION AND ORDER
INTRODUCTION

Plaintiff Regina Orsaio brings this action against Defendants New York Statatiment
of Corrections and Community Supervision (“DOCCS”), DOCCS Acting Commissioner

Anthony J. Annucci in his official capacity, DOCCS Utica Area Office Bureaef@onald
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Hess in his official capacity, and DOCCS Utica Area Office Senior Parole Officgan Hrovat

in her official capacity, alleging that she suffered employment discriramadi hostile work
environment, and retaliation in violation of Title VII of the CiRiights Act of 1964, 42 U.S.C.

88 2000e to 2000e-17, and the New York State Human Rights Law (“NYHRL"), N.Y. Exec.
Law 88290-301. $eeDkt. No. 1, 11 62-106). Plaintiff seeks compensatory damages, punitive
damages, and injunctive reliefd( ] 109).Deferdantsmove for summary judgmeninder Rule

56 of the Federal Rules of Civil Procedure. (Dkt. No. 30). For the reasons set forth below, t
motion isgranted in part and denied in part.

Il. FACTS!?
A. Plaintiffs Employment at DOCCS

Plaintiff joined DOCCS as a pdeoofficer (“PO”) in 2006. (Dkt. No. 30-1, 1). Plaintiff
first worked at the Syracuse Area Offi@ed later transferred to the Utica Area Offifid. 11
2; Dkt. No. 30-12, at 8-10). In 2008, Plaintiff. (Dkt. No. 30-1, JA®)a parole officerPlainiff
supervisea caseload of paroleeSdeDkt. No. 30-1, ). Sheand other parole officers in her
unit weresupervised by a senior parole officer (“SPQO”); in turn, SPOs were overseen by
supervising parole officeraiso referred to as a burechief or area supervisoiS¢ id. 115, 7).
Plaintiff's direct supervisor between 2014 and December 2015 was SPO Rand{iaislo.
30-17, at 16). Subsequently, Plaintiff's supervisor was SPO Nick Pezdek ardkefleedant
Hrovat. (d. at 17 38).2 From 2012 until he retired in September 2017, Defendant Hess was the

bureau chief for the Utica Area Office BureaDk{. No. 30-1, 1 8; Dkt. No. 30-13, at 20-21)

! The facts have been drawn from Defendastatement of material facts, (Dkt. Nd-3), Plaintiff's response and
counterstatement of material facts, (Dkt.sN&3, 331), and the attached exhibits, depositions, and declarations. The
facts are taken in the light most favorable to Plaintiff.

2 Hrovat was an SPO in the Utica Area Office from May to July 2016. (Dkt3814, at 910, 98).



B. Plaintiff's Sexual Orientation

Plaintiff identifies as a gay femadand to her knowledge was the only gay employee in
the Utica Area Officat all relevant timegSeeDkt. No. 30-12, at 28-2383). At her deposition,
Plaintiff testified that secretarmamed FrancesdaRosaknew about her sexual orientation as
early as 2014, a&rancesc&new Plantiff “from outside, in the community (Id. at 28-29) 3
According tothistestimony HesslearnedPlaintiff was gaybecause the secretaries “would also
talk” and were “friends” with Hesgld. at 29).Plaintiff recounted thataRosa

was very loud, folack of a better worchnd [would]say things with
[Hess] He would be in the lunchrooamd she would yell something

out or he would be next teer and she would say something.
[H]e would haveto have been deaf not to hear it.

(Id.). As for other peple with knowledge of her sexual orientation, Plaingitalled thaher
coworker Lanalolmaknew because “she talked to me about my girlfrjeid.), andPO Jose
SchwarzCastillohadmetPlaintiff's girlfriend at the entry door outside the parofce. (Id. at
37)# PO Karol Anderson, who worked at the Utica Area Office during the relevantiperi
submitted an affidavit stating that Plaintiff’'s sexual orientation “was mentioned tnfies in
conversations with co-workers” in “2014/2015” and “was common knowledge in the Utica Area
Office.” (Dkt. No. 335, 13, 4).

Plaintiff and Hess never spoke about her sexual orientatibat @9-31), and she never
heard him make derogatory comments about anyone’s sexual orienfdtian,36). But in late
2014,SchwarzCastilloandPO John Carswell tolglaintiff that Hess did not like hedd( at 35-

36). Schwarz=astillotold her it was “[b]ecause you don't like cockid.(at 36).

3 LaRosa may also have met Plainsffjirlfriend. See d. at 37).

4 Citing Blais’s testimony, Plaintiff asserts that Blais knew her sexuaitatien as early as July 2015, (Dkt. No.
33-1, 184), but that assertion is unsupported. Blais could not recall wheatmed. (Dkt. No. 307, & 37-38).
Further, though Plaintiff testified that “[p]eople at the officewhshe was gay, (Dkt. No. 302, at 28), she did not
identify coworkers with knowledge of her sexual orientation other the individualgeferenced above.



According to Plaintiff's testimony, Hess learned about her sexual diantt some
point after September 2014 because “[t]hat’'s when | noticed his behavior towardamgeng.”
(Id. at 28).While Plaintiff had had “[n]o problems with hifrbefore tha, Hess stopped talking
to herafter that dat¢ld. at 31).°> Over time, “because of how Hess was acting,” other officers
“ostracized” herthey started “avoiding” her, and “if they would go on a custody situation, to
look for someone, an absconder, or transport someone to the jail who was in custody, no one
would askher] any longer and no one would includeer] any longer.” [d. at 8788, see also
id. at 83 Plaintiff testifying that the other officefsvere all afraid of Hess, who kept her
“isolated, segregatédnd “wouldn't let [her] participate in anything)) Hess became
“unapproachable” andave Plaintiff “filthy looks”, if she “walk[ed] by’ she could “hear him
say, ‘Douche bag.”I¢. at 38). On one occasion, Plaintiff observed Hess mimicking her limp in
front of two secretariegausing them to laughd( at 118—-19)This treatment made Plaintiff
“very emotional,” and she “sat at [her] desk crying half the timd."t 210)°

In October 2015, Plaintiff discovered that a photograph of her posted on the office
bulletin board had been defaced with a beard and mustache drawrd\ar89-91; seeDkt.
No. 30-67, at L. Some other photographs on the bulletin board showed alterations, including
markings over the faces of male employe8seDkt. No. 30-67, at 2—3Plaintiff did not know
if Hesswas aware ofhe defacemen{Dkt. No. 30-12, at 95Hess testified that the first time he
saw the defaced photograph of Plaintiff was when “the Office of Diversity §dement called

and asked” about it—i.e., after Plaintiff complained. (Dkt. No. 30-13, at 181-83).

5 Hess, however, awded Plaintiff a “Bureau Commendation” in November 2014 for her “g@kam actions
demonstrated on Friday 10/31/14,” when Plaintiff volunteered to rateydélevision crews “during Halloween
night field activity.” (SeeDkt. No. 3622).

8 Plaintiff “[rlepeatedly” complained to Blais about Hess’s treatment, but Blais couldaaditwen she first
brought it up. (Dkt. No. 3Q.7, at 36-37).



Plaintiff does not conform to traditional gender stereotypes. (Dkt. No. 30-12, at B@8). S
“wear[s] men’s clothing” and is “not ultra feminineld(). Asked if anyone at the office ever
made comments about her clothes, Pldirgcalleda comment by PO John Martah a time
when she was “ostracized and isolated” and “Hess was putting the whole officstiang.” (Id.
at 209).Although Plaintiff had never worn a tie to the office, Martin asked, “No tie tod&y}” (

Defendant Hrovat testified she was not aware of Plaintiff's sexual oriemtéikt. No.
30-14, at 58). AlthougPlaintiff never discussed her sexual orientation with Hrovat, (Dkt. No.
30-12, at 3) Plaintiff denies Hrovat's lack of knowledge, assertimgt her sexual orientation
was common knowledge in the office and further noting that she does not fit tradjeoilzr
stereotypes(Dkt. No. 33, T 8) At her deposition, Plaintiff was asked about the basis for her
belief that Hrovat discriminated agat her based on sexual orientation. (Dkt. No. 30-12, at 128).
She answered, “Because when she gave the time management example to me she used a
transgender story to do it.Id. at 129). Plaintiff was referring to a story that Hrovat relayed
when counsahg Plaintiff on time managemen({Dkt. No. 30-14, at 71). Hrovat recountcht
once shénadinterviewed a transgender parolee and “it was super interesting”; as athesult,
interview took longer than expectett.J. Hrovat testified that, with this exple, she “was
simply trying to help [Plaintiff] understand that you can get some of [theviates] done
quickly and some you can't.1d.). But Plaintiff thought this was an “inappropriate story.” (Dkt.
No. 30-12, at 211 (“I don’t think professionalpguvisors giving a time management example
should go into a transgender, | don’t know if it's a he or she or she or he, to an employee.”)

C. Work- RelatedIssuesin 2014-2015
1. Assignment to SIST

Plaintiff applied for and was assigned to giect intensive supervision treatment

(“SIST”) caseload in 2011. (Dkt. No. 30-1, 1 154; Dkt. No. 30-12, at 45+¥#ere was only one



SIST officerin the Utica Area Office duringlesss tenure. (Dkt. No. 30, 1164). SIST parolees
are civilly confined and then released to the communiy f(155). The SIST caseload is lighter
than the average caseloadth a goal ratio of 10 SIST parolees to é@, compared to a
desired ratio of 25 regular parolees to one’RI@. Y 156, 158 SIST parolees require more
work per parolee because the assigned PO must interact with the AttorrexglGedffice and
the court on a more regular basls. § 157).

To ensure a balancetistribution of the workload amongX,DOCCS uses a 1.00 goal
scale. [d. 1 16Q. Each type of case is assigned a cenaight—e.g., 1/10 for SIST cases and
1/25 for regular cases—so that a PO’s workload is meabyrétdt number of cases weighted
according to casigype (Dkt. No. 30-16at 46-48). As DOCCS Assistant Commissioner for
Community Supervision Mardgicci explainedat his deposition:

It's 25 to 1, 10 to 1, and it's broken down. So you take the weight

and you say, what is the easiest way to do it? It has to equal 100 at
the end of the day, or 1.0.

If you have ten SIST cases, they are each valued at 10 to 1, times

ten, is 100. That's 1.0. 25 to I; right? You will have 25 because they

are each valued at .25, or whatever it is. So you would have 25 to 1

sex offenders because they are each valued at that. That’s the math.
(Id. at 47).But DOCCS cannot control how many parolees are in a given county, how many
parolees violate their parole in any given month, or how many finish their panoient any
given month. (Dkt. No. 30-1, 1 15XGiven these factors, caseloads fluctuéibkt. No. 30-1,
9 167; Dkt. No. 30-13, at 162-63). Accordingly, it is not unusual for a PO’s workload to differ
from the 1.0 goal, if there is a trend indicating high workloads, DOCCS will adl@chtitional

staff, (Dkt. No. 30-1, 1 16%eeDkt. No. 30-16, at 50-51).

" According to Plaintiff, Hess could nevertheless “control the nuriilgit increase a PO’s caseload. (Dkt. No. 30
12, at 59). Hess testified that the goal ratios were set by his “Bod3ls.No. 3012, at 92).



2. Complaint About SIST Caseload

Plaintiff testified that Hesmcreased her SIST caseload once he learned of her sexual
orientation. (Dkt. No. 30-12, at 47-49). She recounted:
So | was right around average when | first did SIST. Then after he
learned | was gay | had six SISTs and then, all of a sudden, | was

having 15 regulars. So | was having 27 or 28 instead of the 20 figure.
And that becomes extremely unmanageable at that point.

(Id. at 49). Based on the “par sheet that comes out monthly that shows caseload rairasf” Pl

knew her “figures were higher” than thasfemale POswith nonSIST caseloadsld. at 43-50).
Although the parties did not submstiaffingreports for late 2014 and early 2015, the

record containstaffing reports showing individual caseload distributions as of July 2, 2015 and

September 2, 2015. (Dkt. No. 30;68 2-3). In July, Plaintiff's caseload totalvas 1.37 (Dkt.

No. 30-65, at 2). Of the eight POs listed, only one other offiadra higher caselodlan

Plaintiff. (Id. (indicating that PO Peter DiMaggio had a 1.47 caseload)td®&)s’ caseloads

ranged between 0.86 and 1.4@.) In SeptemberRlaintiff was no longer a SIST case officer,

that role having taken over by PO Schw@astilla (Dkt. No. 33-3, 1 8). That montRJaintiff's

caseload totdkll to 0.98; of the 17 POs listed, eight had higher caseloads; the numbers ranged

from 0.49 to 1.80. (Dkt. No. 30-65, at Ricci clarified thatwhile the total number of cases

remained constanthe office had addedne PO. (Dkt. No. 30-16, at 97-10Ble also explained

the difference in caseload distribution by noting thaioftiee was 1.4 officers short in July but

had 0.4excesfficerin September(ld.).®

8 Asked if this number was high, Ricci respled: “Not really. It's higher than what | would prefer, which is 1.0
Again, you can’t look at one month because, like | explained eaflefoilowing month it could be .97. The month
after that it could be 1.4. We don’t control exactly. It's very dynamic. It depends on who violates, who comes
out.” (Dkt. No. 3016, at 94).

9 Plaintiff points out that the new PO was “assigned a Utica City regatmioad” and therefore did not handle sex
offender cases. Comparing her July 2015 caseload total of 1.37 to Sc@awitlos September 2015 caseload total
of 0.96, she reasons that the addition of a new PO who did not handle sexraféesgdecould not be the
explanation for SchwarZastillo lighter caseload.ld.). Implicit in this reasoning is th&IST case officers were



Around the beginning of 2015, Plaintiff complained to Blais that her caseload was
becoming overwhelming, (Dkt. No. 30-17, at 24-25; Dkt. No. 30-12, at 50), but he “didn’t do
anything” and “didn’t say anything,” (Dkt. No. 30-12, at 50} Blais testified: “There wasn’t
really much you could do. The numbers were the numbers at that point.” (Dkt. No. 30-17, at 25).
In March 2015, Plaintiff spoke to Blais about being removed from the SIST caseloadgisut Bl
told her that Hess had denied the request. (Dkt. No. 30-12, at 51-52).

Plaintiff calledRicci asking to be removed from the SIST caselolad af 57).Ricci
testifiedthat he and Plaintiff had a “conversation around the fact that she felt burnt out, that she
was tired of being the sex offender parole officer.” (Dkt. No. 30-16, at 81-82). In his
recollection “she was looking to get off the caseload” and “saighething like, 'm tired of
hearing about sex offenders having 5efdd. at 82). Plaintiff emailed Ricci on April 17, 2015,
thanking him “for speaking with [her] on Monday and being understanding of [her] difficult
decision to sign out of the specialized Sex Offender Unit.” (Dkt. No. 30-23). She wrote

This decision is for no other reason tljsic] after close to 8 years
in this unit I am becoming increasing concerned for my personnel
[sic] medical wellbeing. Due to this reason | beliewas stated in
my initial memo to Bureau Chief Hess, that myassignment back

to a regular caseload would also be in the best interest of the agency
as well.

(Id.). According toPlaintiff's testimony, by personal medical wélkking, shémeant that the
caseload was becoming unmanageable” and it was “affecting [her] emotionallywaibrige
harassment and discrimination and everything else that was going on.” (Dkt. No. 388)2, at
But she knew that Ricci and Hess were the “closest of friends,” gwefrdnan to come right out

and say anything negative about Bureau Chief Hess [she] just sent tbathheaguse [she]

only assigned SIST cases and 18I8T sex offender cases. It is unclear from the record, however, whetfier SIS
case officers were also assigned cases that did not involve sex offenders.



wanted to be removed.Id, at 55-56). Ricci emailed back that he would be posting her position
so that other POs could bid on id.J. But Plaintiff would be able to leave her spot only when
another positiompened up(Dkt. No. 30-12, at 52-53; Dkt. No. 30-13, at L.55

Plaintiff testfied thatHess “played a game of post and re-post” for the next three months,
so that Plaintiff only had one option left—to apply for “a caseload that had a disproptat
amount of Spanisbpeaking paroleesgven though she did not speak Spanish. (Dkt. No. 30-12,
at 68-71). Eventually, Hess called her in and said, “You’re going to have to take this daseloa
It's the only one left. Be careful what you getd.(at 69). Plaintiff bid on and wasvardedhis
“Uticacity caseload” in July 2015ld. at 72-72; Dkt. No. 30-13, at 157).

3. Caseload Assignments

When there is sacant PO caseload in the Utica Area Offités posted through an
email to all staff and a notigs affixed in two separate locations instructing staff to respond if
interested in the position. (Dkt. No. 30-1, ¥ 38). The most senior applicant is awarded the
position. (d. 1 39). According to Rigby, a union representatikiere is no “set timefrom when
the caseload is awarded to when the PO starts working on the caseload:

Theres nothing in writing that says you hat@ havea set time.
There would be .. many variableghat delay it or make it even
faster. A lot of it isstaffing issues.

You might be waiting for a backfill itemyhich means another
parole officer to bdransferred inbefore you are awarded out. It
could be that caseloatbverage has already been set up on that
caseload, sthey're awaiting to award that. But usually, generally
spe&ing, if we have staffing, they’re usuallyvé seen awarded
within a month or so; when theg'awarded, they start it.

10 Although Ricci learned at some point that Plaintiff had “issues withabtlé work environment,” it is not clear
from his testimony whether this was a consideration raised whenifPlEquested to be removed from the SIST
caseload or when she asked to be transferred to Syracuse a ye¢Bdafekt. No. 3616, at 2425, 87).



(Dkt. No. 30-18, at 4041).

In September 2014, the Herkimer County caseload became vacant. (Dkt. No. 30-12, at
62). According to Plaintiff, she was the only PO who expressed an interest irstflsachat the
time, which in her view explains why Hess did not post the position tlieat 62-63).
Although PO Lutz had told Plaintiff he was not interested in the posRiamtiff learned from
PO Carswell that Hess was trying to convince £dén officer with greater senioriyto bid on
it. (1d. at 62-64). Ultimately, Lutz bid on, was awarded, and filled the position in January 2015.
(Id. at 63, 65). Asked about the basis for her belief that Hess delayed the pestng®f
antigay animusPlaintiff responded: “He no longer was goingiee me anything | wanted or
was interested in becauke no longer liked me because | was gay. Prior tafthatanted to
switch a duty day he was accommodatingidrit the right way by policy.(ld. at 65).

Another position became vacant in August 2015 when PO Andensbio-covered the
Otsego County caseload along with PO Paolozeas-awarded a different bifld. at 72 Dkt.
No. 30-13, at 165—§7Hess testified that in the interim Anderson movedmher new bid and
Paolozzi covered for the entire Otsego County caseload. (Dkt. No. 30-13, at 169). kedxpla
that made “the most operational sense” because Paolozzi’s caseload total was 0.69 and
Anderson’s had been 0.46sembined, “barely one caseloadld.(at 169-70; see alsoDkt. No.
30-12, at 78! Plaintiff appliedfor and was awarded the position. (Dkt. No. 30-13, at 16&}s
emailed to notify her and stated: “Please continue in your current assigpemeling transition
to your new caseload.” (Dkt. No. 30-25,1atBut Hess did not post the vacancy created by

Plaintiff. (Dkt. No. 30-12, at 74PRlaintiff “kept asking” her supervispSPO Pezdek, “week

11 plaintiff testified that Paolozzi had to work overtime in order to covemttiole caseload; he had to manage his
27 cases plus 31 cases from the position vacated by Anderson. (Dkt.-N&y. 8075, 7980; see alsdkt. No. 30
13, at 171).

10



after week,"when she wouldransition (Dkt. No. 30-12, at 73). He responded, “I don’t know if
you are.. . . Hess decided the numbers are low in Otsego County. He doesn’t need two parole
officers there any longer.1d. at 73-74).Hess testified that historically tl@@sego County
caseload coverage had fluctuated between one and two qftioktsNo. 30-13, at 105), and the
volume of cases had “shrunk” by the time of the postidga¢ 170). Plaintiff pointed out at her
deposition that the change to one officer cédafier ten years of two parole officers working in
that county.” (Dkt. No. 30-12, at 743.

While Plaintiff was waiting to transition to the Otsego County caseload, the Herkimer
County caseload became availaatginwhenPO Lutzvacated itaround October 2015. (Dkt.
No. 30-13, at 152, 171-73). Plaintiff bid on and was awarded the casétbpdHe never
assumed the caseload, however, because she applied for and was awarded a polygnagh ex
position. (d. at 171-72see infraPartll.D.1).

4, Request for OvertimeOpportunity

On August 21, 2015, Pezdek emailed staff about aioresfour-hour ovetime
opportunity. (Dkt. No. 30-24). He wroteUtica PD is attempting to set up a detail in Utica in
which they will set up several road block check points inside theTdigydetail is tentatively
scheduled for 8/29 and run from 10pm-2am. We wadkélto get two to three officers to
participate if possiblé(Id.). Plaintiff and two other POs, who were senior to her, appliek (
Dkt. No. 33-3, 1 . Plaintiff learned from Pezdek thHiess after being informed of the

candidates’ identitiegirected him to only take the top two officers who applied, effectively

2 According to Hess, Paolozzi’s coverage of the entire Otsego County caseloaolt wagnitive or set in stone.
(Dkt. No. 3613, at 172 (“I don't recall having that conversation with her. | tell emsgyhere’s what we're doing.
We don't have a full two caseloads so we’re going to have this person cows sndn as we get a body and | have
regional approval, then we’ll move you into the caseloadée?®; also idat 175 (*Q. So it was your intention to leave
the Otsego County calwad being managed by one parole officer alone; right? A. Not necessavityild be my
intention if the numbers called for it.”)).

11



excluding her from the overtime opportunit@egeDkt. No. 30-12, at 82). Although Plaintiff did
not complain, she testified that “[e]Jverybody was well aware” of her exclu@tbrat 84).

5. Request to SwitchDuty Days

POs are assigned ofauty day” a weekfor their respective paroleésreport in to them
at the Utica Area Office or a rural report statfégDkt. No. 30-12, at 38; Dkt. No. 30-13, at
113). According to PlaintiffPOs nay bid on a duty dathat becomes availabland the spat
awarded to the most senior bidder. (Dkt. No. 30-12, at 39“40pund August 201 laintiff
learned that Pezdek was being promoted, and she told SPO Blais that she woukllit@hto
from herMonday duty day to Pezdek’s Tuesday duty @whgn itbecame availableDkt. No.
30-12, at 38—-40, 44She made the request to escape Sch®astilloand Carswell’'sonstant
taunting. (d. at 4143). Blais told her he would ask Hedsl. at 4Q Dkt. No. 30-17, at 30 Hess
informed Blais that Plaintiff was “not getting it” because “the new policy wasithaever takes
the caseload that’s open works the duty day it's on.” (Dkt. No. 30-12, 4t Atyording to
Hess, however, there was no policy, and the assignment of duty days was “done doya case-
case basis with the operational needs of the office at the forefront”; thevofiidd take into
account, among other factorsetneedto accommodat¢he parolees in addition to the parole
office and have them on the same duty day” so as “to cause the least disruptierpémotees

.. . who have all made plans to report on a certain day.” (Dkt. No. 30-13, at 1 e&2).

13 Different duty days do not differ in overtime opportunities or pay; they 8®@’sa regular requirement. (Dkt. No.
30-1, 1106).

4 Hess, however, testified that duty days are assigned based on the offi@isonal needs, not seniority. (Dkt.
No. 3013, at 11415, 122). Similarly, Blais testified that there is “no such thing” agchimg duty days and “no
bidding.” (Dkt. No. 3017, at 31).

15 Blais testified that Hess's explanation was that the office “really caulg’in the habit of changing peoisle
duty days” and that it “just create[d] too much of a disruption in tfieeobperation.” (Dkt. No. 3A7, at 31).
Colleen Fey replaced Pezdek as a “backfill” and took the Tuesday day dutyN(DBG13, at 124).

12



testified that changing &intiff's duty day would have affected the 50 or so parolees reporting on
her Monday duty dayld. at 123, 128}°

D. Work- Related Issues irr016—-2017
1. Polygraph Examiner Training

In September 2015, Plaintiff emailed Ricci expressing her interest in becoming a
polygraph examiner (also known as polygrapher). (Dkt. N®&O0Later that yeaPlaintiff saw
a posting for a polygraphassignmenand decided to apply to “get away from the Utica area
office.” (Dkt. No. 30-12, at 95-96laintiff was interviewed byiess, SPO Leroy Walker, and
Sex Offender Management Bureau Director Mary Adams/Kopp. (Dkt. No. 30-1, T 135;dkt. N
30-13, at 191-92In November 20131ess recommended Plaintiff for the positi@arich was
ultimately offered to hernDkt. No. 30-13, at 191-92ge alsdkt. No. 30-29)She attended
polygraph school iMarylandfor 11 weeks from January to March 2016 and returned to the
Utica Area Office on March 21, 2016. (Dkt. No. 30-13, at 131; Dkt. No. 33-2, at 16; Dkt. No.
30-12, at 100; Dkt. No. 30-30

2. Polygraph Duties and Nonpolygraph Duties

A polygraph examiner schedules and conducts exams with sex offenders and then
prepares and submits reports of the exam results. (Dkt. No. 30-1, f&&8@)ding to Plaintiff,
“new polygraphers were expected to average three exams per week dependingschetaie
and other duties as determined by the area office.” (Dkt. N8, $32). Hess’s understanding

wasslightly different; Kopp told him that “they expected three polygraphs per week in addition

16 plaintiff disputes that inconveniea to parolees was what motivated Hess’s refusal to switch her duty Dlktys. (
No. 33, 1104). She notes that two male parole officers, Lutz and Radeljas, wavedtio select different duty days
from the ones originally assigned to the POs they regldlck 1103; Dkt. No. 3012, at 4445). As to Radeljas,
who took over Plaintiff's caseload, Hess testified that he was assigesdal duty day because he was a brand
new recruit and his training officer was also working on Thursdays. [2kt3013, at 134-36).

13



to additional duties as determined by the area offit€Dkt. No. 30-13, at 194Hess decided
that Plaintiff sadditional duties would bine completion of Certificates of Relief Reports
(“CRRs” alsoknown as Certificates of Good Conduct) and Local Conditional Releases
(“LCRs"). (Dkt. No. 30-13, at 194'8

A CRR is areport on an application made by an individual (not a partde@overa
privilege lost because of a criminal recofdk{. No. 30-1, § 110seeDkt. No. 30-14, at 21-32
To complete the report, a PO may be required to investigate and interview tlcarappkt.
No. 30-1, .11). The PO makes a recommendation whethief sdlould be granted, and the
report is sent to Albany. (Dkt. No. 30-1,  112). An LCR, on the other hand, entails visiting
inmates in jail, explaining the conditions for a local conditional release, and reqaisignature
from inmates wishing to take advantage of an early release. (Dkt. No. 30-1, T 139; Dkt. No. 30-
14, at 27-28). Among other conditiomsmates have “to do a year on supervision regardless of
when fhey aré released”; according to Hes99 percent of the timginmates are not interested
because thewould rather complete their sentence and “be done with it.” (Dkt. No. 30-13, at
197-98;accordDkt. No. 30-14, at 27-28).

While in polygraph school, Plaintiff learned from Schw@astillo that Hess would
assign all CRRs and LCReghen sheeturned (Dkt. No. 30-12, at 101). Upon Plaintiff’s return,

Hess assigned her four CRRs—two on March 30, 2016, one on April 19, 2016, and one on May

7 plaintiff's own “Polygraph Interview Productivity Schedule” shows algd three per week. (Dkt. No. &l1).

81n other offices, polygraphers’ additional duties besides polydagies included assigning duty days, collecting
parolee urinessamples, and acting as building security guards at parole offiddsN& 301, §151). According to
Defendants’ response to Plaintiff's interrogatories, additional sliniduded, but were not limited to, “duty roster
rotation, metal detector dutigsansports, delinquency work and custodies, covering reports for abselet pa
officers, etc.” (Dkt. No. 32, at 91).
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9, 2016—and five LCRs. (Dkt. No. 30-13, at 197-98, 217; Dkt. Nos. 30-36%B8eviously,

CRRs and_CRs had been rotated among POs within a regional office. (Dkt. No. 30-12, at 105,
115; Dkt. No. 30-13, at 204). Per Hess’s testimony, he suggested to Kopp that the reports be
assigned to the polygrapher because of “how much time the polygraph persomawildnd
because “they were traveling to these counties.” (Dkt. No. 30-13, at 199-200). Kopp saf “it wa
a good idea.”Ifl. at 204).

3. Performance of Polygraph Duties

In May 2016, Defendant Hrovat became Plaintiff's supenA$@Rkt. No. 30-52, at 1).
Hrovat was “responsible for time sheets, reports, justokagy things”; in addition, Walker
served as technical advisor, and he was “responsible for the actual polygraph inputtingvalua
whether Plaintiff was “meeting her criteria, how her polygraph reports, yaed] if she was
doing those correctly.” (Dkt. No. 30-14, at 39+-46eDkt. No. 30-15, at 83In the months after
the completion of polygraph scho®alkerreviewed Plaintiff's polygraph exams and
determined that she was not performing héygraph exams in accordance with her training.
(Dkt. No. 30-1, 1 232seeDkt. No. 30-61, at 3—4, 11, 12; Dkt. No. 30-54; Dkt. No. 30-55).
Walker and Plaintiff discussed the mistakes she made in her exams. (Dkt. No. 30-15€£232;
Dkt. Nos. 30-57, -58).

In July 2016, Plaintiff's polygraph school instructor, Billy Thompson, emailed Hfainti
that her interviewsvere “very poor” and she was “not doing what was taught in school.” (Dkt.
No. 30-53) Plaintiff replied that she was “not being allotted the tirmeded to conduct a proper

thorough polygraph exam” because the agency had put her on a “restricted schieidule.” (

19 According to Hess, however, all five LCR cases involved inmates who eitbkimet local conditional release or
had been releasedd Dkt. No. 3013, at 197; Dkt. No. 336).

20 Hrovat was an SPO in the Utica Area Office from May 5 to July 8, 2016. Kk 361, 13).
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Walker, who was copied on the emdilmmediately called her supervisand [Hrovat] said that
wasn’t true”; Walker then looked at the exam tapes and saw “they were oganpl&bs minutes,
80 minutes,” (Dkt. No. 30-15, at 33340t the90-minute minimum required by American
Polygraph Association standardse¢Dkt. No. 30-61, at 113! In response to Walker’s criticism
of the quality of her exams, Plaintiff explained that she was not given enaugtoticonduct
polygraphs and she was “emotionally upset almost every day, crying, dudtibe treatment
[she] was receimg.” (Dkt. No. 30-12, at 149-50). She felt “lost from the get-go due to the
harassment and the discrimination and everything else they were dtdngt’Z01). In August,
Walker emailed Plaintiff and confronted her about her claim that the improgibnd she was
using had been taught in school. (Dkt. No. 30-55). Walker noted that he had spoken to
Thompson and “was informed that the information you provided me was inaccuigje.” (

With respect to output, Plaintiff's “Polygraph Interview Productivich&dule” shows
that, in each of the 12 weeks following her start as a polygrapher, Plaintiff hadtdmos
polygraph exam interviews scheduled. (Dkt. No. 30-51). In a June 15, 2016 email to Ricci,
copied to Hrovat, Hess commented that, based on his review of the 12-week schedulé, Plainti
had “failed to meet [Sex Offender Management Unit ((SOMU’)] expectationy evexk & (3)
of the weeks she conducted no polygraph exams.” (Dkt. No. 30-40). In an email to Adams/Kopp
(copied to Ricci, Hrovat, and anotie©OCCS employee), Hess reportbdt Plaintiff had only

completed 12 polygraph exams in 12 weeks or “(1) per week on average.” (Dkt. No. 30-39). He

21 Although Plaintiff told Walker that she felt rushed because Hrovatesiashe would not be paid overtime for
adminigering polygraph exams, Walker testified that “nobody was getting ovettiongpolygraphs within the unit.
(Dkt. No. 3015, at 3435). He added: “| mean, if you're doing three polygraphs a week, tiwtsvertime.
Overtime has to be reasonable and it has to be something that's needed. Yjustcargike overtime. So none of
the examiners were getting overtime for polygraphs. They were oinlyg ttoee a week.”ld. at 35). Walker could
recall only one time “we did have overtime in the unitd’ @t 36) “[W]e were down to four examiners and | was
covering Buffalo, Rochester, Elmira, Binghamton. We was [sic]at the place. ... | was doing 25 to 30 exams a
month.” (d. at 36-37).
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noted that, starting on May 31, 2016, “we stopped assigning any additional duties tbealtow
focus on the polygraph duties exclusively”; despite this accommodation, Plaintiff had
“conducted only (2) polygraph exams over the past (2) weeks since that dateWalker
confirmed to the group that Plaintiff should be completing three polygraph examegae(id.
at 2)?2

On September 23, 2016, Plaintiff wrote about her performance issues in reply tolan emai
that Walker had sent her the day before and on which Thompson and DOCCS officers were
copied. She stated:

| realize you have been consistently unhapgyn my work as a
Polygraph Examiner. On numerous occasions | have informed you
that | was working under extreme harassing conditions at the Utica
Office. | would not wish another individual to suffer the way I did.
Unfortunately, these conditions impactety work; make note, |
was a new recruit trying my best to acquire a new skill.

| have since requested to be removed from this specialized
assignment and moved back to a regular [PO] position with the
supervision of a caseload. | strongly believe aftertladit has
occurred within the last 6 months that | am best suited for that
position. | have not yet moved and | am hopeful that | will be able
to move in the very near future. Until then, | will continue to perform
all the job requirements and duties ok tRolygraph Examiner
position to the best of my ability, that is all | can do.

(Dkt. No. 30-57, at 2). Adams/Kopp forwarded the email to Timothy O’Brien, who expressed
concern about the fact that Plaintiff had copied an outside vendor (Thompson) ahé thats
alleging harassmentid( at 1). Later that day, Adams/Kopp provided an update on the situation.

(Id.). She informed O’Brien and others that Walker was “making arrangementsa®@gmtuse

22 According to a chart summarizing the number of exams completexhbyirers advised by Walker in 2016,
Plaintiff completed 72 exams. (Dkt. No.-23Dkt. No. 3015, at 53). Out of the five examiners (including Plaintiff)
that graduated from polygraph school in March 2016, Plaintiff rankedhfoonly one examiner in thabhort
performed worse, with 58 exams completed. (Dkt. Ne2B®verall, Plaintiff ranked sixth out of the eleven
examiners listed; of the five that performed worse, two retired as sdmiedpdng that year.lg.).
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next week to sit down with PO Orsaio and her chain of command to review her recorded
polygraph exam” given that Walker had advised that Plaintiff was not “followingrtstecol for
administering exams as instructed” at polygraph schib). Finally, Adams/Kopp pointed out
that Walker had attempted to meetiwitlaintiff on two previous occasions at agreed-upon dates
and times but learned upon arriving at the Syracuse office that Plaintiffé¢fiahtl was not

able to be reached.Id).

4, Performance of Nonpolygraph Duties

As part of her responsibilities as an SPO, Hrovat woedeew and correct CRRs
submitted by POs she supervised. (Dkt. No136113, 114) After ensuring that everything
was correct, she and the PO would initial the report and hand it over to the areassupeha
in turn would review the report and make corrections if necessary before safpmbitti the
agency in Albany.I€. 1115, 116; Dkt. No. 30-14, at 29-3@\ her deposition, Plaintiff
acknowledged that it was “probably” part of Hrovat's and Hess’s duties to reviewdoets and
request changes. (Dkt. No. 30-12, at 10 a coupleof occasions, Hrovat requested that
Plaintiff make changes to CRR&. at 110-112). Plaintiff testified this had never happened in
her 11 years of experience preparing CR&sl“it was creating a work environment that was
totally unnecessary(ld. at 111, 121). But aside from the impact on her work environment and
the perceied harassment, Plaintiff conceded that she did not suffer discipline or otheveegati
consequences as a result of Hrovat's or Hess'’s critiques of her rejobris 120—-22)At the
end of May 20162 Plaintiff's nonpolygraph duties were reassigsedste could focus oher

polygraph goals. (Dkt. No. 30-13, at 221-22; see also Dkt. No. 30-35, at 1; Dkt. No. 30-36).

23 Although Plaintiff notes that Hrovat was still requiring her to compBR®&s in June 2016, (Dkt. No. 33152
(citing Dkt. Nos. 3637,-38)), the cited emails suggest that the CRRs at issue were reports thatevéously, not
newly, assigned. The resignment of her nonpolygraph duties to esaeying POs concerned newly referred
CRRs. GeeDkt. No. 3035, at 1; Dkt. No. 3(B6).
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Plaintiff testified that it was “impossible” to complete all the LCRs and CRRs in aalditio
to her polygraph dutie¥.(Dkt. No. 30-12, at 174-5). Rigby, the union representative, was
aware of her complaints that “she felt that she was unfairly given dutieegmahsibilities,
including [LCRs and CRRs], to do, in addition to her polygrapher duties.” (Dkt. No. 30-18, at
25). She mentioned thaste felt that these additional duties made it very difficult for her to
learn and to perfect her duties as a polygrapher, because they interfered witht¢o aloi
so.” (Id.).

5. Time Management

According to Plaintiff's affidavit, Hrovat told Plaintifhat she had “time management
issues, which was the first tinh@ver heard such criticism my career.” (Dkt. No. 333, 1 1).
Although Plaintiff was already “completing a Core Monthly Flight Plan arddkly Flight
Plan’?® and “Hrovat was in possessiohmy monthly and weekly polygraph schedules,” Hrovat
asked her to “fill out a daily calendarDKt. No. 33-3, { 1 Plaintiff asserts thatirovat “just
wanted to makeny life harder by loading on me extra work that was not required of any other
parole officer.” (d.). At her deposition, Hrovat deniéthaking” Plaintiff fill out a daily
calendar; insteadHrovat “suggested things that kind of worked for me to try to help her so she
could get the overtime that she felt she deserved.” (Dkt. No. 30-14, &t elaborated:

[W]hat | was trying to help her do is to map out her week. | didn’t
tell her she had to have hourly or minutely and she confused that

when | explained to her. She was asking forawertime; that what
helped me is printing out those day sheets and draw a line and say

24 To Walker's knowledge, Plaintiff was the only polygrapher among heugtid class who was required to
complete all LCR and CRRs assigned to her regional office, although he added thatregien assigns the
examiners different things to do.” (Dkt. No.-28, at 2628).

25| jke any other PO, Plaintiff had to submit a biweekly “flight plan” and atinly core work schede, which
estimated the days and hours Plaintiff was expected to work overaegioperiod and a month, respectively.
(Dkt. No. 301, 19125-127; Dkt. No. 3613, at 67#68; Dkt. No. 3014, at 82, 85).
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what | worked on then so to help her justify her overtime so she
could get it.

(Id. at 75).

Plaintiff testified that Hrovat engaged in harassment by requiring her to ealthe
beginning and end of the day. (Dkt. No. 30-12, at 159). Other officers only had to call in within
two hours of their start and finisHd(). The reason for this reqement was to ensure that
officers were safeld.; Dkt. No. 30-14, at 76/7). On June 1, 2016, Plaintiff filed a grievance
complaining thatHrovat required her, but not her “peers,” to call in at the beginning and end of
each day; she further noted thaistwas “another example of the discriminatory treatment” she
described in her May 20, 2016 complaint with the New York State Division of Human Rights
(“DHR”). 26 (Dkt. No. 30-46seeDkt. No. 30-4) Acting Regional Director Kenneth Gilbert
denied the grievace and observed that all POs were required to call in at the beginning and end
of the day. (Dkt. No. 30-44, at 1). The agency upheld the decision. (Dkt. No, 20217

On June 16, 2016, Plaintiff filed another grievance in which she complained that Hro
“in effect chanfed my traditionalflex scheduldo ‘standard business hours of 8 am to 6 pm.’
(Dkt. No. 30-48. Hrovat testified that Plaintiff “struggled to get the work done,” so Hrovat told
her that “she needed to work between those hours in order to get caught up and to get that work
done until she could get on track because she wasn't able to maintain themegts of the
job.” (Dkt. No. 30-14, at 51-52). According to Plaintiff, Hrovat and Hess said they wanted her i
the office during the day “when there was a senior there in case | neededDitpNo. 30-12,
at 132-33, 155). Buhere were no seniors witould help Plaintiff with her polygraph duties in

the Utica Area Office.gee d.). Other polygraphers had a flex scheduld. &t 154-55). In his

26 For a description of the DHR complaint, see Pak&infra.
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decision denying the grievance, Gilbert explained that the updated sctreduiest was made
in an effortto improve productivity and assist with time managemébkt. No. 30-44, at
The agency upheld the denial. (Dkt. No. 30-47, at 2).

Plaintiff testified about an altercation she had with Hrovat in June 2016. (Dkt. No. 30-12,
at 182-85). On a Saturday morning, Plaintiff went to the office to pick up food she had left in her
desk. (d. at 184). Hrovat was the office as welland when Plaintiff walked by, she asked,

“What are you doing here? You're out on sick leave, aren’t ydd?. Plaintiff answeed, “Yes,
because of this place, the migraines and what you and Hess are doing. . . . You don’t even know
me. | don’t know why you're supporting whatever he’s telling you to do, being his henéhman.
(Id.). Hrovat said, “You're the worst, despicable worker . . . | ever met. Your work is so poor.
You're lucky if you have a job next year. But | know I'm going to have a job next’ygd. at

184-85) Plaintiff askedf this was a threaand Hrovat asked her to leavil. @t 185).

Plaintiff testified that Hovat “bothered” her “every day.1d. at 165). She “[c]ame in
looking for me. ‘What are you doing now? What are you going to do tomorrow? What did you
do yesterday? What are you going to do next week? Are you going to get tH?$§’ dtwhg
Hrovat's tonewas “rude.” (d.). When Plaintiff complained that Hrovat was treating her unfairly,
Hrovat responded, “Fair is where you go on rides and eat cotton calady.” (

6. Request for Overtime

The SPO and the area supervisor must preappr&@’s overtime, except in unexpected
situationsbeyond a PO’s control, such as when a parolee commits a crime at the end of a PO’s
shift and the PO must report immediat€pkt. No. 30-1, 9 61, 62; Dkt. No. 30-14, at 85-86
The PO must justify the need for overtime. (Dkt. No. 30-1, § 64). According to Plaintiff

polygraphers also face unexpected situations where overtime “should be aytsuah as
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when a machine breaks down in the middle of an exam, the interview is running over, or the
subject is unwell. (Dkt. No. 30-12, at 124).

On one occasion, at the beginning of May 2016, Plaintiff requested payment for 2.5 hours
of overtime. (Dkt. No. 30-1, 1 65)he overtime was for a polygraph exam Plaintifidocted in
St. Lawrence, three hours from the Utica Area Office. (Dkt. No. 30-12, at 124—-2hjifPlai
recounted:

| was given a State credit card to stay overnight. It was provided to
me through Albany. Stay overnight, go the night before, do the
polygraph, because it’s three to four hours, and then return home.
When | submitted that overtime | wdsenied. And | tried to explain
that to Hrovat and shdidn’t understand. She just came back at me

with, noovernight. Just do it all the same day. Drive tramka half
hours, do the polygraph, all the same day, which is impossible.

So shortly after that, within a weekwhs no longer allowed to do
any traveling for golygraph. | was reprimandgsic] to the Utica
and Syracuseffice to perform polygraphs.

(Id. at 125). Asked if she had sought permission for the overtime, Plaintiff testifieeljéve |

did. And | believe it was Senior Pezdek. . . . | just told him that’'s what my plan wdsheiwas,
like, ‘Okay. No problem. Okay.”Il. at 125-26). She explained that her supervisors had
changed by the time she submitted her timesheet to claim the oveltimé. According to

Hrovat, Plaintiff could not provide the proper justification or documentation about the work tha
necessitated overtime. (Dkt. No. 30-14, at 91-92). On another occasion in May, Plairdiff had
equipment malfunction in Syracuse; she “raced back to Utica” but “was stihawrs over.”

(Dkt. No. 30-12, at 127). Hrovat denied overtime for that incidéah. (

27 plaintiff concedes that this overtime request “did not involve the tyfogituations described by [her] as
exception to the prior approval requirement for overtime compensation.”NlDk83, 71).
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On May 31, 2016PRlaintiff filed a grievance about the denial of the 2.5 hours of
overtime,asserting that this was “another example ofdiseriminatory treatmentescribed in
her DHR complaint. (Dkt. No. 30-43gilbert denied the grievance, observing that “there is no
indication that prior supervisor approval was either sought or granted.” (Dkt. No. 30-44, at 1).
The agency upheld the decision, noting that Plaintiff had submitted her overtime reques
“without prior approval or notification to her supervisor.” (Dkt. No.4)-at2).

7. Travel Reimbursement Request

According to Plaintiff's testimony, Blais and Schwaastillo told Plaintiff that DOCCS
specifically assigned a state vehicle to the Utica Area Office polygrapher NBKBG12, at
133-34). But when Plaintiff returned from polygraph school, she “didn’t get the lchrat (

135). Hess assigned it to SPO Pezdek).(Consequently, Plaintiff “had to take a different lot
vehicle, which was some broken-down vehicléd’)( When a lot vehicle was not available,

Plaintiff used her own car, but she had to seek apprdgaht(137). At his deposition, Ricci

recalled a conversation with Hess telling him that Plaintiff wanted a state velsigeess (Dkt.

No. 30-16, at 78). He “probably didn’t approve it unless we had a business reason to approve it.”
(Id. at 78-79).

Plaintiff claims that, after she filed her DHR complaint, Hess denied her mileage
reimbursementoucherdor travel to the local jail and the training rang& approveavery
other officer’s similar request. (Dkt. No. 30-12, at 189-®1aintiff filed a grievance, which
Gilbert deniedn part. (Dkt. No. 30-50, at 1As Gilbert pointedout, Hrovat haegmailed
Plaintiff in May and June 2016 informing her thatta@e vehiclecould be made availabfer
travel. (d.; see alsdkt. Nos. 30-34, -411 Yet Plaintiff submitted a September 26, 2016 voucher
for “travel to and from Oneida County Jail, training/range, Syracuse, and Watettswg her

personal vehicle; “oeach occasion. .there was a State vehicle available for her t¢’ el
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there was “no indication that she conferred with the Utica Area Office Vehieledl Officer as
to the availability ofa State vehicle on those occasions.” (Dkt. No. 30-50, at 1). Therefore,
Gilbert denied Plaintiff's grievance with respecthat voucher. He then reviewed a travel
voucher dated August 8, 2016, which was certified by her previous supervisor and for which she
was reimbursedld. at 2).Gilbert opinedthat “[t]his was clearly not in keeping with the
direction” to use available state vehicles and tft#tis oversight by SPO LaPorte does not
create a precedent for similar approval of travel vouchers claiming [personalezgeni
(‘PCM)] incurred whera State vehicle is availableIt(). Nevertheless, heecognized that
regarding “local travel,”other Utica Area Office staff have claimed and were reimbursed for
PCM to and from the Oneida County jail and the range for trainifdy)’ He concludedhat
Plaintiff was “similarly entitled to and encouraged to submit a travel vouohss reimbursed
for that PCM.” (d.).

8. Request for Permission to Seelutside Employment

Plaintiff asserts that she was “prevented from working fo@e-outside employment
while her male counterparts held pamie employment outside their regular work.” (Dkt. No.
30-11, at 14 (naming male officers who received the benefit alley&tie she concedes that
Hess approved her request to work at a sports bar starting in August 2016, (Dkt. Noa30-12
14-15; Dkt. No. 33-3, 1 133he claims thathe was prevented from workiag a security
officer at football games and sporting eveattthe Utica City School Distric{Dkt. No. 30-12,
at 16-21). In September 2015, Ricci approved Plaintiff's request for permission to seek that
outside employment, (Dkt. No. 30-12, at 17; Dkt. No. 30-27), and she was hired for the position,
but when she went to pick up her schedule, the people at the school district “had changed their

mind,” (Dkt. No. 30-12, at 18). A school boareembertold her that “someone from your
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agency called and really put the screws in for you.” (Dkt. No. 30-12, at 20-21). Augtwodi
Plaintiff, only Pezdek and Hess in her chain of command knew about thédjodt 21).

9. Performance Evaluation

A PO’s immediate supervisor completes performance evaluations, and the lhie¢au c
approves them. (Dkt. No. 30-1, 1 216).HerJuly 8, 2016 evaluation of Plaintiff, Hrovat rated
Plaintiff's performance unsatisfactory.(Dkt. No. 30-52, at 2)For Plaintiff, it was the first
negative evaluation in her caré&i(Dkt. 30-12, at 27). In the narrative part, the evaluation
stated, amog other things, that Plaintiff “struggled to meet the minimum requirements of the
polygraph quota of three exams per week” and “was resistant to accept and e@agitdnal
duties assigned to her.” (Dkt. No. 3@; at 1). It also stated that Plaintfés “resistant” to
Hrovat’s “attempts to supervise her activities and assist with time managemewfiiorafio]
help improve her work and quotasld.). Hrovattestified that shéased her evaluation in part
on conversations with Walker, who deemed Plaintiff's polygraph performance to be poor. (Dkt
No. 30-14, at 105). Per Walker’s recollection, he spoke to Hrovat about Plaintiff's pert@mma
after Plaintiff called him complaining about how Hrovat treatecfh@dkt. No. 30-15, at 66).
Upon receiving her negative performance evaluation, Plaintiff asked Walker ifl mniting
to do with it; she testified that he was “completely stunned.” (Dkt. No. 30-12, at 179).

On September 12, 2016, Hess sent a memo to Plaintiff stating that her performance
evaluation was changed ‘teatisfactory because “no evidence has been produced to confirm
that a Part | Section-4Six Month Recertification was produced.” (Dkt. No. 30-56, atHb

addedhat the “narrative contained within will remain unchangeldl) (Asked about the change

28 The 2016 evaluation was also Plaintiffist evaluation as a polygrapher.

29 At the time she signed the evaluation, Hrovat knew about the disctiomicamplaint that Plaintiff had filed with
the DHR. (Dkt. No. 3.4, at 99).
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at his depositionHessexplainedthat“Jeff at Human Resources said thatheg a fatal flaw in
the forms because they weremitiated—they weren’t signed at the beginning stage the
middle stage of the evaluation period.” (Dkb.NBG-13, at 228). Ricci, on the other hand,
testified:

| think our counsel's office got involved and there was a

determination that thappearance was that, in fact, it could appear

that itwas retaliation. They just felt, | guess, it was just easigeisto

say, go ahead. Give her thatisfactory. It's not worth it, at the end
of the day.

A satisfactory and unsatisfactory evalamd of itself is not going to
have that much of an impact in terms of, you know, she’s not going
to loseany money. She’s not going to be terminated or anything like
that.

So | guess the feeling from counsel’s office was just change it back
so that we can eliminate any appearance that, in fact, it was
retaliation. Iguess that was their thinking.

(Dkt. No. 30-16, at 30Plaintiff admitted that, given the change to “satisfactory,” the evaluation
had no impact of her ability to receive longevity pay. (Dkt. No. 30-12, at P&fintiff,

however, denies that the negative evaluation does not affect her career dentl@pkieNo.

33, 1 224). Hestestifiedthat, if he sat on a panel and read the July 2016 evaluation narrative, he
would have concerns about the applicant. (Dkt. No. 30-13, at 232). And he acknowledged that
having a negative evaluation does not reflect well for POs seeking promaiions:Urther,

Plaintiff assertshatthe negative evaluation caused her to miss an opportunity to transfer to the
Syracuse Area Office earlier because her name‘reatricted due to the unsatisfactory rating.”
(Dkt. No. 30-50at 2).

10.  Transfer to Syracuse Office (September 2016)

In May 2016, Plaintiff asked Rigby, an SPO and union representative, to transfer her out

of the Utica Area Office because of the alleged discrimination and hostikeenvironment to
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which Hess and Hrovat subjected her. (Dkt. No. 30-12, at 161R&#)y “could see [Plaintiff]
was emotionally upset, crying and shaking,” so he wrote an email to Ricci on May 19, 2016
requesting Plaintiff's transfer to the Syracuse Area Offick.at 163;seeDkt. No. 30-33, at 2—
3).3%Ricci, however, did not move Plaintiff; he informed Rigby that “it was in the besesttef
the Region to have the Polygraph PO to be seated out of the Utica Area Office due to it
centralized location.” (Dkt. No. 30-33, at 3). Ricci resgyeah that Plaintiff could “utilize the
formal [Office of Diversity Management (‘ODM])process to have her complaints reveelvor
“submit a grievanceabout discrimination(ld. at 2).But “the Polygraph PO position is assigned
to the Utica AO and will re@in there in the best interests of CNY Regional operatiolts); 3
Plaintiff replied, expressing her disappointment. (Dkt. No. 30-33, &id¢i advised her to
completeODM forms. (Dkt. No. 30-33, at 1Eventually, Plaintifivas able to transfer to the
Syracuse Area Officen September 2016. (Dkt. No. 30-12, at 190,)192

11. Counseling Mema

Plaintiff testified thatbased on a counseling memo she received in September 2016, she
believed Hess continued to retaliate against her after she transferred yoathes& Area Office.
(Dkt. No. 30-12, at 192—-93). The September 27, 2016 counseling,nfrem&Syracuse Area
Office Bureau Chief M.A. Montfortrelated to “several incidents of concern regarding matters
occurring prior to [Plaintiff's] trasfer to the Syracuse Belt and one matter since” and was
“issued to memorialize these recent incidents in which [Plaintiff] violated sgesicy or

supervisory direction.” (Dkt. No. 30-58, at The first incident listed in the memo concerned

30 Rigby contacted two bureau chiefs in the Syracuse area, who both agreedansies. t(Dkt. No. 3.8, at 17).

31 Ricci testified that he learned of Plaintiff's sexual orientation whers HEsmmunicated that one of the
complaints of [Plaintiff] was that she was being discriminated agaimthe basis of her sexual emtation.” (Dkt.
No. 3016, at 1718).

27



Plaintiff's copying an outside vendor on her September 23, 2016 email to Walker complaining of
harassmentldq.; see suprdart 11.D.3. The second incident involved Plaintiff's letting an
unauthorized individual (her girlfriend) access the Utica State (Biidleling. (Dkt. No. 30-58,
at 1; Dkt. No. 30-12, at 194). At her deposition, Plaintiff admitted that the description of these
two incidents was accurate. (Dkt. No. 30-12, at 193-94). The third incident listed concerned
Plaintiff's use of a personal car insteachwéilable state vehicles violation of policy and
Hrovat's written directior-conduct that the memo characterizes as “an act of insubordination.”
(Dkt. No. 30-58, at 1-2). The fourth incident referred to Plaintiff's missing scheduldthgzee
with Walkerin August 2016.1¢. at 2). Plaintiff rejected the description of these last two
incidents. (Dkt. No. 30-12, at 194-97). According to Plaintiff, Hess directed Montfort to issue
the memo.I@. at 197-98 (“He made someone else do his dirty work, like he always)did.”)
Several months later, on January 11, 2017, Plaintiff received another counseling memo,

issued by Walker and SPO Jason GavwfgBkt. No. 30-62). The first and third paragraphs
detail errors Plaintiff made while performing polygraph exams aonto the training she
received. [d. at 1). Plaintiff testified that the descripti@f errors in tlose paragraphs is accurate.
(Dkt. No. 30-12, at 200, 202). Plaintiff also acknowledged that the fourth paragraph—which
counteredPlaintiff's claim that she was taugtat score in a particular way at polygraph school—
was also correctld. at 202;seeDkt. No. 30-62, at 2). In the memo, Walker noted:

| have made numerous attempts to help you resolve these issues but

instead of acknowledging the mistakes you are making, you indicate

that you are “stressed out” and that you would like to return to being

a Field Parole Officer and no longer wish to continue implemgnt
polygraph exams.

32 Though the memo is from Gavras, he told Plaintiff that he did not wasgue it. (Dkt. No. 3@.2, at 200).
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On 1/11/2017 you were asked what you felt you needed in order to
enhance your capabilities to complete valid exams and you stated
you were still “traumatized” by everything that was done to you in
Utica. You indicated at thisnhe you are “emotionally unable” to
complete polygraph exams at this time but you would do the best
you can under the circumstances.

(Dkt. No. 30-62, at 12). The memo detailed that Plaintiff was no longer allowed to complete
“denial exams” or “render a dision” prior to review by Walkerld.). Plaintiff testified:
“[Walker] wasn't letting me do polygraphs like | should have been. Csm@re any. Dot write
reports on any. They were just embarrassing me, humiliating me, in front eflow parole
officers in Syracuse, to the point where they didn’t even want to submit referrals fgnapbly
anymore. (Dkt. No. 30-12, at 204).

12. Request to Be Released from Polygrapher Duties

In a March 30, 2017 email, Walker directed Plaintiff to continue to sepiks of her
“CD’s to [him] for [his] review prior to rendering a decision” and advised thatreview
process would continue until he was “confident” that Plaintiff could “consistentdyaacurately
score polygraph exams$®(Dkt. No. 30-1, § 239; Dkt. No. 30-64). Thompson, the polygraph
school director, reviewed one of Plaintiff's exams and indicated that it wassfmsary, “not at
all meeting the minimum professional standards of the polygraph field and tfanchg
potentially “lead[ing] to legal problems if challengé(Dkt. No. 30-1, {1 240-241; Dkt. No. 30-
63, at 2). Walker testified that “[b]efore she left the unit [Plaintiff] wasqrering much better
but it had gotten really bad.” (Dkt. No. 30-15, at 92). At that time, Hess and Hrovat were no

longer supervising Plaintiff's workld.).

33Walker testified that it “takes five years to become a good examineveryone learns at differespeeds.” (Dkt.
No. 3015, at 42). He added: “Because you get to see every different type gfesemndifferent type of parolee,
every different type of interview. It's a work in progress and fithlearning.” (1d.).
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Plaintiff wrote letters to GilberdamsKopp, and Walker asking to be removed from
her polygraph special assignment position. (Dkt. No. 30-12, at 211-13). Per a June 8, 2017
memo, Gilbert granted Plainti¥frequest to be released from her polygraph position. (Dkt. No.
30-68). Plaintiff returned to a nonspecialized caseload in the Syracuse Area (Qff).

13. Return to Utica Office (November 2017)

Hess retired at the end of September 2017. (Dkt. No. 30-13, at 18). The day he retired,
Plaintiff requested to transfer back to the Utica Area Office. (Dkt. No. 30-2B,7at Upon her
return in November 2017, Plaintiff was placed alone in an office isolated from allpailode
officers. (d. at 9, 224-25). There are usually four officers to an offlde af 224) Plaintiff
continues to work in the Utica Area Office. (Dkt. No. 33-3, { 18).

E. Procedural History

On May 20, 2016, thBHR received a complaint from Plaintiff alleging that DOCCS
engaged in “an unlawful discriminatory practice relating to employmertiecause of sex,
sexual orientation.” (Dkt. No. 30-4, atdee also idat 3 (checking off the “Sexual Orientation”
box ard writing in “Gay Female”)). She listed two individuals who discriminated aghars
Hess and Hrovatld. at 2).On the complaint form, she checked off two acts of discrimination:
“Harassed or intimidated me (other than sexual harassment)”; and “Galiferent or worse
job duties than other workers in my same titléd’ &t 4).Further, she attached three pages of
typewritten and handwritten notes detailing her allegatiddsa( 5-7).

The DHR issued a determination and order after investigation on November 10, 2016,
dismissing the complaint and finding no probable cause to believe that DOCC Sceimgidge
unlawful discriminatory practice alleged. (Dkt. No. 30-5, at 1-2). On December 16, 2016, the
U.S. Equal Employment Opportunity Commiss{tBEOC”) issued a dismissal and notice of

rights (also known as a right-sue letter) adopting the findings of the DHRI. @t 3).The right
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to-sue letter, which indicated that any lawsuit had to be filed within 90 days gbtreténe
letter, was addressed Plaintiff at 121 Higby Road, Utichlew York (id.), where Plaintiff has
resided since October 2016, (Dkt. No. 30-12, aD&)CCS’s ODMreceivedts copy of the
right-to-sue lettelon December 20, 2016. (Dkt. No. 30-5, at 3). In an affidavit dated July 24,
2017, Plaintiff stated:

| am confident that | never received the EEOC RigFSue Letter

related to my May 20, 2016 complaint in December 2016. | also did

not receive a Righitio-Sue letter from the Attorney General. | know

that because | was advisedt to request a Righio-Sue letter from

the EEOC until a determination was made on my second complaint

against the defendants for retaliating against me after | filed the May
20, 2016 complaint of discrimination.

... The first time | saw the ight-to-Sue letter for both complamk
filed with the EEDC was after my attorney received these envelopes
mailed on June 1, 2017.

(Dkt. No. 9-1, 11 4, 8).

The second complaint referred to in the affidavit was a charge PlaintffWith the
EEOC on August 5, 2016, alleging that DOCCS retaliated against her for Hiérigdy 20,
2016 DHR complaint. (Dkt. No. 36}. Plaintiff listedHess and Hrovat as individuals who
discriminated against Plaintiffid. at 3).She checked off the “Retaliation” boxd(at 4). In
selecting the act of discrimination alleged, she circled the last three wof@aved me a
disciplinary notice or negative performance evaluatida.”gt 5). Her description of the
discriminatory act consisted of one page of handwritten notes detailing thieafleshe “received
first negative performance evaluation after 16 yrs with agency” aftdistidier May 20, 2016
DHR compilaint. [d. at 6).

On January 26, 2017, the DHR issued a determination after investigation finding that

there was probable cause to believe that Defendant engaged in the unlawfulrdhsorym
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practice allege@nd referring the matter to a public hearing. (Dkt. No7 3at1, 7-9).Before a
hearing was held, Plaintiff requestednd the assigned DHR administrative law judge granted
an administrative convenience dismissal in order to commence a fedaral éakt. No. 30-8).

Plaintiff filed an internal complaint with ODMe same day that DHR issued its January
26, 2017 determination. (Dkt. No. 30-9). She claimed retaliation and discrimination based on
sexual orientation against Hess and alleged that the discrimination started am Julye2015.

(Id. at 2). Because thdlegations “appear to have been included and addressed in the
complaints” filed with the DHR, ODM declined to investigate further. (Dkt. No1@D-

On June 23, 2017, Plaintiff filed this federal action, alleging hostile work environment
discrimination o the basis of sex, and retaliation against Defendants under Title VII of the Civil
Rights Act of 1964, as well as hostile work environment, discrimination on the basisarfdsex
sexual orientation, and retaliation under feHRL. (Dkt. No. 1).

II. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56(a), summary judgment may be grantéd only
all the submissions taken together “show that there is no genuine issue as to aay/facttand
that the moving party is entitled to judgment as a mattlavaf Celotex Corp. v. Catretd77
U.S. 317, 322 (1986%ee also Anderson v. Liberty Lobby, |7 U.S. 242, 247-48 (1986).

The moving party bears the initial burden of demonstrating “the absence of a gesuaefi
material fact."Celotex 477 U.Sat 323. A fact is “material” if it “might affect the outcome of
the suit under the governing law,” and is genuinely in dispute “if the evidence ihatieh t
reasonable jury could return a verdict for the nonmoving paftyderson477 U.S. at 24&ee
also Jeffreys v. City of New Yod6 F.3d 549, 553 (2d Cir. 2005) (citiAgdersoi. The
movant may meet this burden by showing that the nonmoving party has “fail[ed] tamake

showing sufficient to establish the existence of an element essential pauttyéd case, and on
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which that party will bear the burden of proof at tri@élotex 477 U.S. at 32%ee also Selevan

v. N.Y. Thruway Auth711 F.3d 253, 256 (2d Cir. 2013) (summary judgment appropriate where
the nonmoving party fails to “‘come forth with evidence sufficient to permiasaable juror to
return a verdict in his or her favor on’ an essential element of a claim”iiguotie Omnicom

Grp., Inc. Sec. Litig.597 F.3d 501, 509 (2d Cir. 2010))).

If the moving party meets this burden, the nonmoving party must “set out specsgic fact
showing a genuine issue for triaRhderson477 U.S. at 248, 258ge also Celotex77 U.S. at
323-24;Wright v. Goord 554 F.3d 255, 266 (2d Cir. 2009). “When ruling on a summary
judgment motion, the district court must construe the facts in the light most favtoabe non-
moving party and must resolve all ambiguities and draw all reasonable infeegyainst the
movant.”Dallas Aerospace, Inc. v. CIS Air Coy@52 F.3d 775, 780 (2d Cir. 2003). Stilie
nonmoving party “must do more than simply show that there is some metaphysical doubt as
the material facts,Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986),
and cannot rely on “mere speculation or conjecture as toub@ature of the facts to overcome
a motion for summary judgmentnight v. U.S. Fire Ins. Cp804 F.2d 9, 12 (2d Cir.1986)
(quotingQuarles v. Gen. Motors Corp/58 F.2d 839, 840 (2d Cir. 1985)). Furthermore, “[m]ere
conclusory allegations or denials..cannot by themselves create a genuine issue of material fact
where none would otherwise existicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (quoting
Fletcher v. Atex, In¢c68 F.3d 1451, 1456 (2d Cir. 1995)).

V. DISCUSSION

Individuals are not subject to liability under Title VIRatterson v. County of Oneida75
F.3d 206, 221 (2d Cir. 2004). Further, sovereign immunity shields state agencies and officers
named in their official capacity from being sued in federal couN'8HRL claimswithout their

consentSee Popat v. Ley$28 F. Supp. 3d 106, 134 (W.D.N.Y. 2018) (collecting cases holding
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that the NYHRL does not waive New York’s sovereign immunity from suit in fédetat); see

also Leon v. Rockland Psychiatric Ct232 F. Supp. 3d 420, 429, 430 (S.D.N.Y. 2017)

(“[U] nder the doctrine of sovereign immunity, an individual may not sue a state, its agencies
its officials in federal court, absent that stateonsent or an express statutory waiver of
immunity.”). Here,Plaintiff sues the individual Defendants in their official capacities onlkt.(D
No. 1, 11 7-9). Plaintiff concedes these points. (Dkt. No. 33-6, at 37). Accordingly, the Title VII
claims against the individual Defendants, as well as the NYHRL claims agaiDstfetfidants,

are dismissed. The Court now turngte remaining Title VII claims.

A. 90-Day Time Limit

To be timely, a claim under Title VIl must be brought within 90 days of the claimant’s
receipt of an EEOC rigktb-sue letterSee42 U.S.C. § 20008¢f)(1); Sherlock v. Montefiore
Med. Ctr, 84 F.3d 522, 525 (2d Cir. 1996). “There is a presumption that a notice provided by a
government agency was mailed on the date shown on the natilwetio v. Allergy Asthma
Immunology of Rocheste864 F.3d 35, 37 (2d Cir. 2011). Further, there is a presumptioraethat “
mailed document is received three days after its mdilidgNevertheless, these “initial”
presumptions are “not dispositived, as long asd claimant presents sworn testimony or other
admissible evidence from which it could reasonably be inferred either thaitibe was mailed
later than its tgewritten date or that it took longer than three days to reach her hy mail
Sherlock 84 F.3d at 526.

Relying on the mailing and receipt presumptiddsfendants argue thRtaintiff's sex
discrimination and hostile work environment claiane untimely because the EEOC rigisue
letter regarding those claims is dated December 16,, 20t @laintiff commenced this action on
June 23, 2017, “well beyond the 8@y time limit” (Dkt. No. 30-2, at 8-9). Defendants also

note that the EEOC notification was correctly addressed to Plaintiff's Xftly#oad address,
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where Plaintiff has lived since October 2016.)( Plaintiff, however, has submitted an affidavit
asserting that ghis “confident” that she never received the rghsue letter in December 2016
and stating that she saw it for the first time after her attaemsived correspondenftem DHR
mailed on June 1, 2017. (Dkt. No. 9-1, 11 4@ling Gardner v. Honest ¥Aight Food Co-op.,

Inc., 96 F. Supp. 2d 154, 159 (N.D.N.Y. 2000), Plaintiff asserts that her affidavit is sufficient to
rebut the mailing and receipt presumptions and create a triable issue of tajiripto decide.

(Dkt. No. 33-6, at 9). Itsardner, however, the plaintiff presented physical evidefamailing
envelope with a metered stamp date) showhiag the EEOC letter was mailede day after it

was issued. 96 F. Supp. 2d at 159. Because of the intervening July 4 weekend, both the plaintiff
and ter counsel received the EEOC letter a few days later, a fact that both attestédgbio i
respective affidavitdd. In these circumstances,could reasonabligeinferredthat the letter

was mailed later than its typewritten date and that it took fathge three days to reach the
plaintiff. Id.

By contrast, here, Plaintiff solely relies on her assertion of nonreceipt andatoes
describe any circumstances from which the Court could reasonablyamfexceipt (or delayed
receipt), such as a change of residence or other mail delivery iSegeldogarth v. N.Y.C.
Health & Hosps. Corp.No. 97€v-0625, 2000 WL 375242, at *4, 2000 U.S. Dist. LEXIS 4590,
at *12 (S.D.N.Y. Apr. 12, 2000) (“A successful rebuttal requires ‘proof of specifis.fac
(quotingLegille v. Dann544 F.2d 1, 4 (D.C. Cir.197%) Further the threedaymailing and
receipt presumptiorasccurately predict that ODM received its copy of the letter on December
20, 2016—which is three days from December 16, 2016 once allowance is madenfail
service on Sunday, December 18, 2016. Therefore, Plaintiff has not successfully réleutted t

mailing and receipt presumptions, and her discrimination claims are time baraey. event,
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even if the discrimination claims were timely, they woliéve to be dismissed for the additional
reasons set forth in Parts IV.C and IMrira.

B. 300Day Statute of Limitations

Title VII provides thatan EEOC “charge must be filed within 180 or 300 days ‘after the
alleged unlawful employment practice occurretNdt’l R.R. Passenger Corp. v. Morga&s86
U.S. 101, 117 (2002) (quoting 42 U.S.C. § 2080&X1). In astatelike New York*“that has an
entity with the authority to grant or seek relief with respect to the alledad/fuh practice, an
employee who initially files a grievance with that agency must file the chatigghe EEOC
within 300 days of the employment practickl’ at 109 see Vega v. Hempstead Union Free Sch.
Dist., 801 F.3d 72, 79 (2d Cir. 2015).

In Morgan, the Supreme Court explained tligstrete discriminatory acts are not
actionable if time barred, even when they are related to acts alleged in timeghbleds.” 536
U.S. at 113. Each discrete discriminatory act starts a new clock for filing chargegrajlthat
act.” Id. Though time barredliscreteprior acts falling outside the limitations period may be
used as “background evidence in support of a timeiync’ Id. By contrasta hostile work
environment involves “repeated conduct” that is “different in kind from discre$é &ttat 115.

It is “composed of a series of separate acts that collectively constitutentaveful employment
practice” 1d. at117 (quoting 42 U.S.C. § 2006¢e)(1). Even if “some of the component acts
of the hostile work environment fall outside the statutory time pgribd claim is timely as

long as “an act contributing to the claim occurs within the filing périthebn, ‘the entire time
period of the hostile environment may be considered by a court for the purposes oihdegerm
liability.” 1d.; accord Petrosino v. Bell AtlI385 F.3d 210, 220 (2d Cir. 2004When. . .a
plaintiff’s allegations of discriminatioextend beyond the 300-day limitations period, the nature

of the claim determines what consideration will be given to the earlier cohduct.
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Based on this case law, Defendsetrrectly argue that, because Plaintiff filed her first
DHR complaint on May 2016, any alleged discrete discriminatory act occurring before July
25, 2015 (the earliest date in the 300-day look-back period) is time barred. (Dkt. No. 30-2, at 9—
10). Among the allegations falling in that category, Defendants identify Plaintdfigptaints
about Hess raising her SIST caseload numbers “towards the end of 2014, beginning’of 2015,
(id. (quoting Dkt. No. 30-12, at 48)), his denial of her request to be removed from the SIST
caseload “around the beginning of 201%q’ (quoting Dkt. No. 30-12, at 52)), and his
“blocking” her transfer to the Herkimer County caseload in January 2d1%qoting Dkt. No.
30-12, at 62, 65))n her opposition, Plaintiff fails to tailor her argumentshe issue ofliscrete
discriminatory acts and insteacamtains that the Court should consider all her allegations in
assessinghe hostile work environment claim. (Dkt. No. 33-6, at 10-11). She also asserts,
without citing evidence in the recoydhat DOCCSada “longstanding and continuous policy”
of “condoning and tolerating sexual harassment of homosexual employdeat”](1).

A hostile work environment claim is not “a vehicle for resurrectingtiaeed claims of
discrimination.”Morris v. N.Y. State Poli¢68 F. Supp. 3d 342, 367 (N.D.N.Y. 2017) (quoting
Hughes v. Xerox Corp37 F. Supp. 3d 629, 648 (W.D.N.Y. 2014)). It is “a wholly separate
cause of action designed to address other types of work place behavior, like gokstaahd
ridicule or physical intimidation,” and a plaintiff “cannot gigpack the discrete adverse acts
about which [she] complains onto hostile work environment in order to make them actionable.”
Lioi v. N.Y.C. Dep't of Health & Mental Hygien@14 F. Supp. 2d 567, 591 (S.D.N.Y. 2012)
(internal quotation marks omitted)E] mployment practices such as failure to promote, failure
to compensate adequately, undesirable work transfers, and denial of preferssigoimants

are considered discrete actBg€njamin v. Brookhaven Sci. Assocs., LB&7 F. Supp. 2d 146,
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153 (E.D.N.Y. 2005)see also Birch v. City of New Yo#&/5 F. App’x 43, 44 (2d Cir. 2017)
(characterizing as discrete acts allegations of “punitive transfers, wdesssignments, and
poor performance review’gimilarly, increasing an employee’s workload issctete actSee
Harvin v. Manhattan & Bronx Surface Transit Operating Aulp. 14¢€v-5125, 2018 WL
1603872, at *4, 2018 U.S. Dist. LEXIS 56759, at *11 (E.D.N.Y. Mar. 30, 2@i8], 767 F.
App’x 123 (2d Cir. 2019). Therefore, the Court agrees W#fendants that the alleged discrete
discriminatory acts relating to Plaintiff's increased SIST workloaglgémial of her request to be
removed from the SIST caseload, and the denial of her transfer to the Herkimer Goeldga
are time barred.

C. Sex Discrimination

Discrimination claims under Title VIl are generally evaluated undekiti@onnell
Douglasburdenshifting analysisSee McDonnell Douglas Corp. v. Gredd1 U.S. 792 (1973);
Maraschiello v. City of Buffalo Police Dep709 F.3d 87, 92 (2d Cir. 2013t. Mary’s Honor
Ctr. v. Hicks 509 U.S. 502, 506 (1993). First, the plaintiff must establish, by a preponderance of
the evidence, a prima facie case of discriminatitoks 509 U.S. at 506. “The requirements to
establish a prima facie case arenimal,’ and a plaintiff's burden is therefore ‘not onerous.”
Bucalo v. Shelter Island Union Free Sch. Di6@1 F.3d 119, 128 (2d Cir. 2012) (citation
omitted) (first quotingHicks 509 U.S. at 506; then quotiigx. Dep’t of Cmty. Affairs v.

Burdine 450 U.S. 248, 253 (1981)).

The establishment of a prima facie case creates a presumption that the employer
unlawfully discriminated against the employekcks 509 U.S. at 506. The burden then shifts to
the defendant, who must articulate a legitimatediscriminatory reason for its actiomnd. at
507. If the defendant carries that burden, the presumption of discrimination “drops from the

picture,” and the burden shifts back to the plaintiff, who must “come forward with eweidesic
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the defendant’s proffered, naliscriminatory reason is a mere pretext for actual discrimination.”
Weinstock v. Columbia Unj\224 F.3d 33, 42 (2d Cir. 200®@ge Kwan v. Andalex Grp., LL.C

737 F.3d 834, 845 (2d Cir. 2013). “The plaintiff must produce not simply some evidence, but
sufficient evidence to support a rational finding that the legitimatedismmiminatory reasons
proffered by the [defendant] were false, and that more likely than not [disation] was the

real reason for the [employment actionjVeinstock224 F.3d at 42 (alterations in original)
(internal quotation marks omitted).

To establish a prima facie case of employment discrimination under Title \IHindifp
must show that: (19he is a member of a protected classs(®) was qualified for the position
she held; (3xhe suffered an adverse employment action; anithé4adverse action took place
under circumstances giving rise to an inference of discrimind@iemnett v. Hofstra Uniy842
F. Supp. 2d 489, 497 (E.D.N.Y. 2012) (citibgibowitz v. Cornell Uniy.584 F.3d 487, 491-92
(2d Cir. 2009)). Defendants do not dispute that Plaintiff satisfies the first and secogsl giran
prima facie case, as they concede that Plaintiff is a member of a protected class &s)afem
is qualified for the position of PO. (Dkt. No. 30-2, at 12). However, Defendants maintain that
Plaintiff cannot satisfy the third prong because she “cannot show that sheezeeérany
adverse employment actions during the relevant time period.” (Dkt. No. 30-2, at 13). &nd the
argue that Plaintiff cannot meet the fourth prong because she “cannot slh@amtlof the acts
complained of occurred under circumstances giving rise to an inference ohatiaton.” (d.).

An adverse employment action is “a materially adverse change in the terms and
conditions of employment3hultz v. Congregation Shearith Israel of City of N867 F.3d 298,
304 (2d Cir. 2017) (quotinGalabya v. N.Y.C. Bd. of Edu02 F.3d 636, 640 (2d Cir. 2000)

“To be materially adverse a change in king conditions must be more disruptive than a mere
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inconvenience or an alteration of job responsibilitiés.”A materially adverse change might be
indicated by a termination of employment, a demotion evidenced by a decreage iorwa
salary, a less diinguished title, a material loss of benefits, significantly diminished material
responsibilities, or other indices . . . unique to a particular situatenaccord Burlington
Indus., Inc. v. Ellerth524 U.S. 742, 761 (1998tating that a adversemployment action is
one that “constitutes a significant change in employment status, such as hiriggfdiling to
promote, reassignment with significantly different responsibilities, origidecausing a
significant change in benefils"As for the fourth prong, alaintiff can“meet that burden
through direct evidence of intent to discriminate, or by indirectly showingrastances giving
rise to an inference of discrimination/ega 801 F.3cat87 (citation omitted).

Here, Plaintiff identifiedive discrete discriminatory acts to which she was subjected:
(1) disproportionate increase in her SIST caseload; (2) disproportionate assignhf@Rsaind
CRRs; (3)denial of overtime for polygraph duties in 2016; (4) change to her work schedule and
denial of a flex schedule; and (5) assignmernhektate vehicle designated for polygrapher to
another office* (Dkt. No. 33-6, at 36). As discussed abowe, firstact listedis time barred
because it occurred at the end of 2014 or beginning of 2015, i.e., more than 300 days before she

complained (See suprdart IV.B). The Court analyzes the remaining four acts below.

34 Plaintiff does not address Deftants’ arguments that she did not suffer adverse employment actibnsspiect

to allegations that Hess did not switch her duty day, that Hess amdtHp@rcised excessive monitoring and
scrutiny, and that Plaintiff was excluded from outside employm8et¥kt. No. 36, at 18). Further, Plaintiff does
not respond to Defendants’ arguments that the delay in her transfer tséiy® County caseload and the denial of
a fourhour overtime opportunity in August 2015 constitute adverse employmema¢8eeDkt. No. 14-16).
Therefore, to the extent Plaintiff's sex discrimination claims are bas#tkea allegations, they are deemed
abandonedSee Iron Workers Local No. 60 Annuity Pension Fund ex rel. Robb v. Solvay Iron Workéo Ii&
cv-54, 2018 WL 2185510, at *12018 U.S. Dist. LEXIS 7973%t *41(N.D.N.Y. May 11, 2018). The Court will
only consider the five events listed in Plaintiff's opposition brief.
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1. Assignment of LCRs and CRRs

It is undisputed that, wherlaintiff interviewed for the polygrapher position—a position
for which Hess recommended her—she was told that all polygraph candidates would lee requir
to fulfill nonpolygraph duties in addition to their polygraph work. (Dkt. No. 30-1, § 142; Dkt.
No. 33, 1 142). Plaintiff was assigned all CRRs and LCRs upon her return from polygraph
school—specifically, Hess assigned her four CRRs over the course of three amahfive
LCRs, all of which involved inmates that declined local conditional release. (DkBIN13, at
194, 197-98; Dkt. Nos. 30-35, -3®)laintiff has not presented evidence that the assignment of
CRRs and LCRs led to a reduction in pay or benefits or that it materially alerésrms and
conditions of her employmerfiee Rodriguez v. Coca Cola Refreshments USANac12¢v-

234, 2013 WL 5230037, at *3, 2013 U.S. Dist. LEXIS 131860, at *11-12 (E.D.N.Y. Sept. 16,
2013) (observing that “assignments that are part of an employee’s normal rediiessare not
‘adverse employment actions’ where, as here, the rate of pay and benefits tamaarae”)In
these circumstances, the assignment of CRRs and LCRs cannot be deemed an adverse
employment action.

Even assuming thauch an assignment is an adverse employment a&tamtiff has
not presented any evidence that would permit an inference that the assignmamingtance of
sex discriminationAlthough Plaintiff was the only polygrapher assigned LCRs and CRRs, there
is no dispute that polygraphers in other offices also had to perform nonpolygraph duties. (Dkt.
No. 30-1, 1 151). Plaintiff asserts that CRRs and LCRs had previously been rotatedhsithi
regional office. (Dkt. No. 30-12, at 105, 11But Hess testified that the decision to assign them
to the polygrapher was made basedhlmw much timethe polygraph person would have” and
because “they were traveling to these counties.” (Dkt. No. 30-13, a2@9p-While Plaintiff

disputes that operational needs were the reason for the change, she does noviplerifer that
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cassk doubt on thtrationale Instead, she cites her general testimonyHhess did not like her,
made derogatory statements about3enjmicked the way she walked, and applied policies
inconsistently to her detriment. (Dkt. No. 33, 1 146 (quoting Dkt. No. 30-12, at 30, 36-38, 41,
44-45, 118-119)Even if this testimony were sufficient to infer that Hess bore antigay
animosity toward her, it would be speculative to conclablegntanysupporting evidencéhat
Hess'’s decision to assign LCRs and CRRBl&ntiff was tainted byliscrimination

2. Denial of Overtime in 2016

In May 2016, Plaintiff requested overtime for a polygraph exam Plaintiff condurctad i
Lawrence, three hours from the Utica Area Office, famdin equipment malfunction in Syracuse
that delayed her by two hours. (Dkt. No. 30-12, at 124-25, 127). Hrovat denied the requests.
(Id.). Hrovattestified that Plaintiff could not provide the proper justification or documentation
about the work that necessitated overtime. (Dkt. No. 30-14, at 91-92). There is no dispute that a
PO must justify the need for overtime. (Dkt. No. 30-1, 1 64).

Without any citation to supporting authorities, Defendants contend that denial of a few
hours of overtime does not qualify as an adverse employment action. (Dkt. No. 30-2|tas 18).
well established, however, that denial of requested overtime maytetsnah adverse
employment actiorSee Castillo v. Time Warner Cable of N.YNb. 09¢v-7644, 2011 WL
3475419, at *5, 2011 U.S. Dist. LEXIS 88137, at *13 (S.D.N.Y. Aug. 9, 2011). Defendants are
on firmer ground in arguing that Plaintiff has not proféeexidence that the circumstances

surrounding the overtime denial gives rise to an inference of discriminatikin N®. 30-2, at

35 According to Plaintiff, Hess called her a “douchebag.” (Dkt. Ne130at 38). As the $end Circuit has
observed, howeverstray remarks, even if made by a decisionmaker, do not constitu@effividence to make
out a case of employment discriminatioNaumovski v. NorrisNo. 181556cv, 2019 WL 3770193, at *@019
U.S. App. LEXIS 3891 at *18(2d Cir. Aug. 12, 2019) (quotinanzer v. Norden Sys., Ind51 F.3d 50, 56 (2d
Cir. 1998).
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18). The only evidence Plaintiff mustered to support her claim that Hrovat disatét against
her is that Hrovat, when digssing time management issues with Plaintiff, mentiamed
interview witha transgender paroldéieat took hours to conducS¢eDkt. No. 30-12, at 128-29,
211; Dkt. No. 30-14, at 71). No reasonable jury could, fbased on Plaintiff's testimony, that
Hrovat harbored antigay animus toward her. Even assuming that a jury couldeattiblut
views to Hrovat, there is no evidence in the record from which the Court could reasafebly
that the decision to deny Plaintiff overtime stemmed from discriminatanus toward gay
femalesNor has Plaintiff shown that similarly situated employees outside her potdass
were treated differently with regard to the overtime justification requiremen

3. Work Schedule

Plaintiff asserts that Hrovahanged her work schedule ahehied her a flexible work
schedule, whereas other POs in the office and other polygraphers enjoyetitfle(@aeDkt.
No. 30-12, at 132—33, 154-%Hrovat askedPlaintiff to work standard business houfSeéDkt.
No. 30-48). But minor changes to an employee’s work schedule and unfavorable hours do not
amount to an adverse employment actee Pacheco v. N.Y. Presbyterian HoSB3 F. Supp.
2d 599, 619 (S.D.N.Y. 2009) (collecting cases). They are a “mere inconveni€nostance v.
Pepsi Bottling Cq.No. 03ev-5009, 2007 WL 2460688, at *18, 2007 U.S. Dist. LEXIS 99558, at
*45-46 (E.D.N.Y. June 18, 200#gport-recommendation adopte2l007 WL 2460688, 2007
U.S. Dist. LEXIS 62599 (E.D.N.Y. Aug. 24, 2007). Indeed, Plaintiff has not adduced any
evidence that the schedule change resulted in a reduction in pay or respossanildienting to
a material change in the terms and conditions of her employment. Furthed, txéeschedule
change were an adverse employment action, there is no evidemcehich a reasonable jury
could infer a discriminatory basis for the decisiDefendants, on the other hand, have

articulated a nondiscriminatory reason for the change: according to Hetavatjff washaving
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difficulty performingher polygraph duties. (Dkt. No. 30-14, at 51-52). Plaintiff has not
presented any evidence to rebut that rationale.

4, Assignment of State Vehicle

According to her testimony, Plaintiff was told that DOCCS had specificaligress a
state vehicle to the Wa Area Office polygrapher; when she returned from polygraph school,
however, the car was assigned to SPO Pezdek instead. (Dkt. No. 30-12, at 133-34).
Consequently, Plaintiff “had to take a different lot vehicle, which was some broken-down
vehicle.” (d.). On May 24, 2016, Hrovat emailed Plaintiff that a state vehicle could be made
available for polygraph-related travel depending on her work schedule and besstase of
resources. (Dkt. No. 30-34, at 1). A few weeks later, on June 14, 2016, Hrovat hanotiéf P
that “an additional state vehicle” was available at the Utica Area Office and that P¢atifd
coordinate all future travel with Pezdek, the “vehicle control officer,” to ensppropriate use
of state resources. (Dkt. No. 30-41). The Court is aware of no authority holding trequhreda
use of a lot vehicle instead of a take-home vehicle for official business cossitudelverse
employment action. Furthermore, Plaintiff has not submitted any evidence thug¢fest
Hrovat’s instructios about the use of a state vehicle manifested discriminatory animus toward or
disparate treatment of Plaintiff as a gay female.

As discussed above, there are no genuine issues of material fact concerntifsPlain
failure to establish a prima facie casket alone rebut Defendants’ proffered nondiscriminatory
reasons—in connection with the four alleged acts of sex-based discrimination. Thertti@re

Court dismisses Plaintiff's sex discrimination claim.
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D. Hostile Work Environment
1. Legal Standard

To establiska hostile work environment claim under Title VII, Plaintiff must demonstrate
harassmenrtbased on her sex. 42 U.S.C. § 20Q0&):- The hostile work environment standard
“includes both objective and subjective components: the conduct complained of magtriee s
or pervasive enough that a reasonable person would find it hostile or abusive, and the victim
must subjectively perceive the work environment to be abudRaspardo v. Carlone’70 F.3d
97, 114 (2d Cir. 2014). “To decide whether the threshold has been reached, courts examine the
casespecific circumstances in their totality and evaluate the severity, frequeretdegree of
the abuse.Moll v. Telesector Res. Grp., In@60 F.3d 198, 203 (2d Cir. 2014) (quotiifano
v. Costellg 294 F.3d 365, 374 (2d Cir. 2002)). Thus, the factors courts consider in evaluating
whether a hostile work environment exists include “the frequency of the disatory conduct;
its severity; whether it is physically threatening or humiliating, or a meresoientterance;
and whether it unreasonably interferes with an employee’s work perfoemi&chiano v.

Quality Payroll Sys., In¢445 F.3d 597, 605 (2d Cir. 2006) (quotidgrris v. Forklift §s., Inc,
510 U.S. 17, 23 (1993)). To survive summary judgment on a hostile work environment claim, a
plaintiff must first show “must demonstrate either that a single incident was extiadyd
severe, or that a series of incidents were ‘sufficienthtinoous and concerted’ to have altered
the conditions of her working environmemlfano, 294 F.3d at 374 (quotingruz v. Coach
Stores, Inc.202 F.3d 560, 570 (2d Cir.2000)). Additionally, the plaintiff must show “a specific
basis for imputing the hostile work environment to the employgtzgerald v. Hendersqr251
F.3d 345, 357 (2d Cir. 2001).
Title VII does not impose “a general civility code for the American workpla@acale

v. Sundowner Offshore Servs., Ji&23 U.S. 75, 81 (1998). “[S]imple teasing, offhand
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comments, and isolated incidents (unless extremely serious) will not amountitoidetory
changes in the terms and conditions of employméragher v. City of Boca Ratps24 U.S.
775, 788 (1998) (citation and internal quotation marks omitted). “Conduct that is merely
offensive, unprofessional, or childish cannot support a hostile work environment dtaiytch
v. City Univ. of N.Y.453 F. Supp. 2d 775, 785 (S.D.N.Y. 2006) (internal quotation marks
omitted);accord Zucco v. Auto Zone, ln800 F. Supp. 2d 473, 476 (W.D.N.Y. 2011) (noting
that “sporadic, isolated incidents of boorish or offensive use of language are iestiftic
establish a hostile work environment” (internal quotation marks omitted)). Fufthesidents
that ae few in number and that occur over a short period of time may fail to demonstrate a
hostile work environmentWhidbee 223 F.3d at 69 (internal quotation marks omitted).

“The question of whether a work environment is sufficiently hostile to violate ikl
one of fact."Holtz v. Rockefeller & Cp258 F.3d 62, 75 (2d Cir. 2001). But if no reasonable
jury could conclude, considering all the circumstances, that “the harassmésuch quality or
guantity that a reasonable employee would find the conditions of her emplcaiteesd for the
worse” Schiang 445 F.3d at 600 (quotinghidbee v. Garzarelli Food Specialties, [ri223
F.3d 62, 70 (2d Cir. 2000)), a court may conclude as a matter of law that the work environment
is not sufficiently hostiléo violate Title VII.

2. Application

In heropposition brief, Plaintiff lists 24 facts that, “when combined,” show a hostile
work environment. (Dkt. No. 33-6, at 29-32). Some of these facts are not actions by Defendants
but descriptions of Plaintiff'actiors andemotional state aassertions about other individuals
state of mind.%eeg e.q, id. at 30 (asserting that “other parole officers knew that Defendant Hess
was keeping Plaintiff isolated” and that Plaintiff was “very emotional andtdar desk cigg

half of the time”)). Somethersare alleged discretdiscriminatoryacts (see e.g, id. (stating
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that “Plaintiff lost a job opportunity” at a school district)), falling outsite $cope of conduct
actionable under a hostile work environment claeg Lioj 914 F. Supp. 2d at 591 (explaining
that a hostile work environment claim addresses workplace behavior such aaritfmiss and
ridicule or physical intimation,” not discrete adverse acts). The remainimggtidiesgermane to
the hostile worlenvironment clainare as follows: (1JHess stopped talking and began to
ostracize herafter he purportedly learned her sexual orientation around September 2014
(2) “Hess would give her ‘filthy looks,’ call her a ‘douche baapd mimic the way she walked”;
(3) when Plaintiff told Hrovat that her treatment was not fair, Hrovat respondedjskéiere
you go on rides and eat cotton candy),in June 2016Hrovat told Plaintiff that she was “the
worst, despicable worker” Hrovat had ever met and that her work was “so poor” thaiidde
be “lucky if you have a job next yeai(5) in October 2015, Plaintiff discovered on the office’s
bulletin board a photograph bérdefaced'with a goatee and mustache drawn on her face”
(6) in late 2014, when Plaintiff ask&D SchwarzCastillowhy Hess did not like her, he said,
“Because you don't like cock”; (7) on one occasion, a PO askedngrshe was not wearing a
tie”; and (8)Hrovat used a “transgender anecdote” to “lecture Plamnifime management”
around May 2016° (Dkt. No. 33-6, at 30-32).

Even if viewed in the light most favorable to Plaintiff, none of the above-listed conduct,
whether taken in isolatioor in the aggregate, rises to the levehctionable harassment based
on sex or sexual orientation amounting to a hostile work environierin initial matterthere
is no direct or circumstantial evidence tysgme of the comments or acts describedch as

Hrovat's comment about fairness or her statement that Plairtifardespicable worke#-to

36 Unless otherwise noted, the record does not specify when the alleged ceranests occurred.
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Plaintiff's gender or sexual orientatiShAs for the allegation that Hess ignored Plaintiff, that
behavior is not sufficient severe or pervasive to be actionabeampbell v. Nat'| Fuel Gas
Distribution Corp, No. 13¢v-00438, 2016 WL 8929078, at *9-10, 2016 U.S. Dist. LEXIS
98344, at *30-31 (W.D.N.Y. July 26, 2016) (ruling that the plaintiff’'s complaint of being
“ignored” every day and given the “cold shoulder treatment” is not suffigisatiere or
pervasive to establisinhostile work environment claim)ikewise,while the allegeccomments
and tauntslirected to Plaintifover two yearsangefrom the sarcastic to the outright vulgar
they amount to “merely offensive, unprofessional, or childish [conduct that] cannottsaippor
hostile work environment claimPayton v. City Univ. of N.Y453 F. Supp. 2d 775, 785
(S.D.N.Y. 2006) (internal quotation marks omittesheHarvin v. Manhattan & Bronx Surface
Transit Operating Auth.767 F. App’x 123, 128 (2d Cir. 2019) (affirming dismissal of hostile
work environment claim premised on “rude and hostile” behavior by supervisor on “various
occasions” Zucco v. Auto Zone, IndB00 F. Supp. 2d 473, 476 (W.D.N.Y. 2011) (noting that
“sporadic, isolated incidents of boorish or offensive use of language are ilesuffecestablish a
hostile work environment” (internal quotation marks omittedgwkins v. City of New York
No. 99¢v-11704, 2005 WL 1861855, at *15-16, 2005 U.S. Dist. LEXIS 15898, at *43
(S.D.N.Y. Aug. 4, 2005) (concluding that the alleged “unkind” comments were “so isolated tha
they do not meet the threshold for a hostile work environment claim”).

Accordingly, the Court finds that Plaintiff has failed to raise a genuine tfdaet about

the existence of an objectively hostile work environm@&hatclaim isdismissed

37 Although Defendants argue that neither Hess nor Hrovat knew aboutfPagetxual orientation, theecord
contains sufficient evidence to raise a genuine issue of material fact sstlis$eeDkt. No. 3012, at 2831, 35-
36; Dkt. No. 335, 113, 4). Summary judgment, therefore, cannot be premised on lack ofddgam$ee Stafford v.
N.Y. Presbyterian HospiNo. 06cv-2150, 2011 WL 1131104, at *I26, 2011 U.S. Dist. LEXIS 323Qat *37-39
n.6 (E.D.N.Y. Mar. 28, 2011jdenying summary judgmeagtven factual issues whether defendants knew about
plaintiff's sexual orientation, which was allegedly “common knogkscat the officg.
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E. Retaliation
1. Legal Standard

Retaliation claims under Title VIl must be analyzed undeMbBonnell Douglas
burdenshifting frameworkSee Chen v. City Univ. of N,805 F.3d 59, 74 (2d Cir. 2015);
Davis-Bell v. Columbia Univ.851 F. Supp. 2d 650, 681 (S.D.N.Y. 2012). A plaintiff must first
establish the four elements of a prima facie case of retaliatioting(pJaintiff engaged in
protected activity; (2}he defendant was aware of the activity; (8 defendant took an adverse
employment action against the plaintiff; andf#gre is a causal connection between the
protected activity and the adverse employment acBamma v. Hofstrlniv., 708 F.3d 115,
125 (2d Cir. 2013).

The definition of “adverse employment action” in the retaliation context is “not tingte
discrimination actions that affect the terms and conditions of employnigntington N. &
Santa Fe Ry. Co. v. Whjt&48 U.S. 53, 64 (2006), but rather covers harms that might well have
“dissuaded a reasonable worker from making or supporting a charge of dis¢amindt at 68
(quotingWashington v. Ill. Dep’t of Revenu&0 F.3d 658, 662 (7th Cir. 2005)). Under this
standard, “[m]aterial adversity is to be determined objectively based on th@nsaztia
reasonable employeeRivera v. Rochester Genesee Reg’l Transp. Avd3 F.3d 11, 25 (2d
Cir. 2012). The requirement that the employer’s action be materiallysadigemeant to separate
significant from trivial harmsWhite 548 U.S. at 68 (“An employee’s decision to report
discriminatory behavior cannot immunize that employee from those petty slightaar
annoyances that often take place at work and that all employees experience.&rspeetjve is
that of a reasonable employee because the harm must be assessed objdctively.

As for the causal connection required under Title VII, the plaintiff “musbbsiathat

his or her protected activity was a Bat-cause of the alleged adverse action by the employer.”
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Univ. of Texas Sw. Med. Ctr. v. Nassaro U.S. 338, 362 (2013). “A causal connection in
retaliation claims can be shown eitheriidirectly, by showing that the protected activity was
followed closely by discriminatory treatment, or through other circumstavidence such as
disparate treatment of fellow employees who engaged in similar conduct;dme@)y, through
evidence of retaliatory animus directed against the plaintiff by the defehtiatofsky v. City of
New York 921 F.3d 337, 353 (2d Cir. 2019) (internal quotation marks omitted).

If the plaintiff establishes a prima facie case, the burden shifts to the emjgloyer
demonstrate that a legitimate, nonretaliatory reason existed for its &imoma708 F.3d at
129. If the employer demonstrates a legitimate, nonretaliatory reastbwe fadverse
employment action, the burden shifts back to the employee to establish that thgeeisipl
action was caused by a retaliatory motiMassar 570 U.S. at 362. To satisfy that burden, “the
plaintiff must demonstrate that there is sufficient ewice for a reasonable juror to find that the
reason offered by the defendant is pretext for retaliati®lores v. Entergy Nuclear Operations,
Inc., 313 F. Supp. 3d 511, 525 (S.D.N.Y. 208§ d, 768 F. App’x 139 (2d Cir. 2019). “The
temporal proximityof events may give rise to an inference of retaliation for the purposes of
establishing a prima facie case of retaliation under Title VII, but without reoch, temporal
proximity is insufficient to satisfy [the plaintiff's] burden to bring fondarome evidence of
pretext.”El Sayed v. Hilton Hotels Corp627 F.3d 931, 933 (2d Cir. 2010). Pretext may be
shown, among other things, “by demonstrating weaknesses, implausibilitiesjstexeiss, or
contradictions in the employer’s proffered legitimate” disariminatory reasons for its action.
Kwan, 737 F.3d at 846.

2. Application

Defendantxoncede that Plaintiff’s filingg DHR complaint on May 20, 2016 qualifies as

a protected activity. (Dkt. No. 30-2, at 41). However, thegue that Plaintiff has failed thake
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out the third element (adverse employment action) and fourth element (but-fdragusica
prima facie case of retaliatipand further that there were legitimate, nonretaliatory reasons for
their actions(ld. at 41-48.

a. 2016 Performance Evaluation

Defendants contend that the “unsatisfactory” performance evaluation Hemeat g
Plaintiff on July 8, 2016 is not an adverse employment action because Plaintiff didfeoasuf
accompanying “demotion, diminution of wages, or other tangible lass),’ ljut the quoted
language comes from a court’s discussion of Title VII discrimination, teitaton 38
Defendants also citéarina v. Branford Board of Educatiod58 F. App’x 13, 17 (2d Cir. 2011),
which discussed ataiation claimunder the ADA. In any event, the Second Circuit has made it
clear that “a poor evaluation could very well deter a reasonable worker fromatoimgpl’
Vega 801 F.3d at 92, and may therefore constitute an adverse employment action feepofpo
a Title VI retaliation claimDefendants argue that the performance evaluation cannot be deemed
an adverse employment action because the rating was changed to “satisfactoryjNo([3k 2,
at 41-42).Despite the rating change, Hess staled the “narrative contained within will remain
unchanged.” (Dkt. No. 30-56, at Because jury could find that the negative narrative would
have deterred a reasonable worker from complaining, whether the 2016 performanagoeval
gualifiesasan adverse employment actisma question that must await tridldditionally, the
temporal proximity between the May 20, 2016 DHR complaint and the July 8, 2016 evaluation is

sufficient to show a causal connection at the summary judgment stage.

38 See Petyan W.Y.C.Law Dept, No. 14cv-1434, 2015 WL 1855961, at *2015 U.S. Dist. LEXIS 5338t
*27-28(S.D.N.Y. Apr. 23, 2015)eportrecommendation adopted015 WL 41048412015 U.S. Dist. LEXIS
88188(S.D.N.Y. July 2, 2015).
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Defendants advance legitimate, nonretaliatory reasons for the negativdienatiting
evidencehat Plantiff performed poorly as a polygraph examiner. (Dkt. No. 30-2, at 42—-44).
Plaintiff identifies two factshat arguably goes faretext First, the 2016 performance evaluation
came down a few weeks after Plaintiff filed her DHR complasgcondihe chage in the
evaluation rating and ttaiffering rationales for the chang®uld raise doubts aboDefendants’
actual motive. Hess testified that the change was made because a human resourges emplo
noted a procedural irregularity in the evaluation forms, which “weren’t dighthe beginning
stageand the middle stage of the evaluation period.” (Dkt. No. 30-13, at 228). Ricci, on the other
hand, testified that DOCCS’s “counsel’s office got involved and there was a deieamithat
the appearance was then fact, it could appear that it was retaliatiofDkt. No. 30-16, at 30).
According to him, the change was made to “eliminate any appearance that, in fact, it was
retaliation” (1d.).

Whether Plaintiff has made a sufficient showing of pretext issedoestion,
considering her documented poor performance as a polygrapher. Neverthelassg, aliew
evidence in the light most favorable to Plaintiff, the Court concludes that she hascadduc
enough evidence of pretext—although just barely—to survive sugnjmdgment.

b. Other Alleged Retaliatory Acts

In addition to the negative evaluation, Plaintiff claims that she suféetétional
retaliatory acts, including the denial of her request for mileage reimbursantktite issuance
of counseling menmm (Dkt. No. 30-12, at 189; 192)efendants argue thtte denial of mileage
reimbursement for local travel and the issuance of counseling memos areerseabtions,
and further thathere werdegitimate, nonretaliatory reasons for these acti{kt. No. 30-2, at
44-46). They observe thBtaintiff failed to coordinate with the vehicle control officer regarding

the availability of a state vehicleefore using her personal car, that Plaintiff violated agency

52



policies and supervisory directions, and that Plaintiff continued to make “senous’ @n her
polygraph examinations. (Dkt. No. 30-2, at 44—46).

Assuming arguendo thdenial of mileage reimbursement is an adverse employment

action, Plaintiff has failed to adduce any evidence that the reason for the deh@ietextual.

On May 24, 2016, she received an email from Hrowditating that state vehicle could be

made available for travélased on Plaintiff's “travel schedule/and best use of state resgurces
(Dkt. No. 30-34). On June 14, 2016, Hrovat emailed Plaintiff with the following instruction: “On
all future travel please coordinate w/SPO Pezdek, our vehicle tofitcer to utilize this state
vehicle to again ensure appropriate use of state resources.” (Dkt. Mib).B0thing in the

record indicates that the denial of personal mileage reimbursement wag feason other than
Plaintiff's failure to follow thee procedures. As for personal mileage reimbursement for travel to
the local jail and shooting range, Plaintiff was ultimately reimlzlitgen the grievance officer’s
recognition that enforcement was spotty. (Dkt. No. 30-50, at 1-2). Nothbljax enforcement

of reimbursement procedures advantaged Plaintiff on at least one occasiorg sanhaz no
inference that Defendants selecljvenforcel the proceduresgainst Plaintiff (See id).

As to counseling memos, the Second Circuit has explaineddtiitism of an employee
(which is part of training and necessary to allow employees to develop, improve ahd avoi
discipline) is not an adverse employment actidrepperwien v. Entergy Nuclear Operations,

Inc., 663 F.3d 556, 570 (2d Cir. 2011) (quotivgeks v. N.Y. State (Div. of Paro2y3 F.3d

76, 86 (2d Cir.2001 gbrogated on other grounds by Morgdi86 U.S. 101 (2002)). Plaintiff has
not submitted any evidence indicating that the September 2016 and January 2017 counseling
memos were of a disciplary nature. Rather, the September 2016 counsaiémgo placed

Plaintiff “on notice” regarding “incidents of concern” and advised Plaintifiliveae to agency
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policies and supervisory directions. (Dkt. No. 30-58, at 1-2). The January 2017 counseling
memofollowed a “counseling session” where Plaintiff and Walker, her technical advisor
“discussed quality control” of Plaintiff’'s polygraph examinations, as veetiea competency.
(Dkt. No. 30-62, at 1). Because of Plaintiff’'s continuing errors, Walker requiredrpri@w of
her examinationsld.). Based on these facts, no reasonable jury would deem the memos to be
adverse employment actioriurther,Plaintiff has noproffered any evidence causally linking
her May 2016 DHR complaint to the counseling memos beymnthtee months separating the
complaint from the September 2016 meiBeen if it were enough for establishing a prima facie
casejt is not sufficienton its ownto establish pretext; indeed, Plaintiff has not identified any
evidence from which pretext could be inferred.

For the all above reasons, the Court concludes that Plaintiff cannot base heioretalia
claims on the reimbursement denial or the counseling memos. The claim, howevprooemg
to trial with respect to the 2016 performance evaluation.

V. CONCLUSION

For these reasons, it is hereby

ORDERED thatDefendants’ motion for summary judgment (Dkt. No) B0
GRANTED in part andDENIED in part; and it is further

ORDERED thatthe Complaint'sNYHRL claims (the fourth, fifth, and sixth causes of
actions)areDISMISSED; and it is further

ORDERED thatthe Complaint’s Title VII sex discrimination and hostile work
environment claims (the first and second causes of actio)|&MISSED with prejudice; and
it is further

ORDERED that the Complaint’s Title VII claims against the individdefendants

Annucci, Hess, and Hrovat abdSMISSED with prejudice; and it is further
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ORDERED that the Clerk of the Court is directed to terminate Annucci, Hess, and
Hrovat as defendants; and it is further

ORDERED that, in accordance with this Decision and Order, the Complaint’s Title VII
retaliation claim may proceed to tredjainst DOCC®nly insofar as it is based on the 2016
performance evaluation

IT IS SO ORDERED.

Dated:August 19, 2019
Syracuse, New York

ﬂhuvw/akw

Brenda K. Sannes
U.S. District Judge
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