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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

CAROL THOMAS and GINA ANTONELLI, as the health
care proxies on behalf of patieSharon Lucy Frederick,
6:20-cv-01347 (BKS/ML)
Plaintiffs,

V.
MOHAWK VALLEY HEALTH SYSTEM, ST.
ELIZABETH HOSPITAL, and DOES 1 through 10,

inclusive,

Defendants.

Appearances.

For Plaintiffs:
Raymond J. Dague
Dague & Martin, P.C.
4874 Onondaga Road
Syracuse, NY 13215

For Defendants:

Ryan M. Poplawski
Hancock Estabrook, LLP
1800 AXA Tower |

100 Madison Street
Syracuse, NY 13202

Hon. Brenda K. Sannes, United States District Judge:
MEMORANDUM-DECISION AND ORDER
INTRODUCTION

On October 30, 2020, Plaintiffs Carol Thomad &ina Antonelli, in their capacity as
health care proxies for Sharon Lucy Fredericgatient at Defendant St. Elizabeth Hospital,
filed a complaint and motion for a Temporary Reastrey Order (“TRQ”), in which they seek an

order enjoining Defendds from removing ventilation fromls. Frederick, requiring Defendants
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to provide Ms. Frederick with a tracheostofay proper ventilationad a gastric tube for

nutrition, and requiring Defendant. &lizabeth Hospital to continude provide cardiopulmonary
support, medications, nutrition and hydratiorMs. Frederick, at least until she can be
transferred to another health céaeility. (Dkt. Nos. 1, 2) Plaintiffs assert eims under the First,
Fourth and Fourteenth Amendments of theted States Constitution; section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794 (theetfabilitation Act”); and the Americans with
Disabilities Act, 42 U.S.C. 82101, et seq. (the “ADA”"). (Dkt. No. 1, at 10-19). For the reasons
that follow, Plaintiffs’ mdion for a TRO is denied.

. BACKGROUND!

On September 17, 2020, Ms. Frederick sufferedrarsestroke that caused her to become
mentally and physically tapacitated, and was admittedSt. Elizabeth Hospita(“St.
Elizabeth”) as a patient. (DKilo. 1, at 4). Since m@dmission to St. Elizabeth, Ms. Frederick
has been incapacitated and loiecto communicate her wish for medical treatmentd(). Her
wishes with respect to her medical care wetdasth in her AdvancetlVritten Directive, in
which she named Plaintiffs as her health gaoxies, expressed her devout Roman Catholic
religious beliefs, and stated thskte “believe[s] in life support” and that she wished to “follow

the moral teachings of the CatieoChurch and to receive all the obligatory care that my faith

1 The facts set forth herein are drawn from Plaintiffs’ coinplas well as the exhibits submitted by both parties in
connection with Plaintiffs’ motion for a TRO. (Dkt. Nos. 1, 2, 7-10).

2 Plaintiffs’ Complaint does not explain the relationship between Defendant Mohawk Valley Hesitm%nd
Defendant St. Elizabeth Hospital or distinguish betwbertwo named Defendants with respect to the alleged
conduct, other than notirthat the Mohawk Valley Health System recsigéate and federal funding that is used to
care for patients like Ms. Frederick. (Dkt. No. 1, at 3)e Tourt takes judicial noticaf the fact that Defendant
Mohawk Valley Health System is an integrated norfiph@althcare system consisting of several associated
“campuses,” one of which is Defdant St. Elizabeth Hospité@eehttps://www.mvhealthsystem.org/abpsée also
Wells Fargo Bank, N.A. v. Wrights Mill Holdings, LLI27 F.Supp.3d 156, 167 (noting that, for the purposes of a
motion to dismiss under Fed. R. Civ. P. 12(b)(6), “a court may take judicial notice of informdilamhypavailable

on a party’s website, as long as the website’s authenticity is not in dispute and ‘it ed@eccurate and ready
determination.™)
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teaches me we have a duty to accept,” butatg&nowledged that “death need not be resisted by
any and every means” and that slagl “the right to refuse medicmkatment that is excessively
burdensome or would onfyrolong [her] death and t#gy [her] being taketo God.” (Dkt. No. 7-
3, at 1-2). Plaintiffs allege &t Ms. Frederick has “time and tnagain expressed her wishes to
Plaintiffs, family, and friends #t in the event she was unatidenake her own health care
decisions, she wanted all possibleectar be provided to her tosain her life.” (Dkt. No. 1, at
5).

Plaintiffs allege that, despite Defendantsaa@ness of Ms. Frederick’s wishes to receive
“all possible” life-sustaining cat as expressed through hatv&nced Written Directive and
instructions from Plaintiffs as her health carexpes, they failed to pwvide Ms. Frederick with
basic nutrition from September 17 through Septembel@2. On September 21, an “apnea
test” was performed to evaluate whether Ms. Eret was “brain dead” as defined in New York
law,® despite a nurse’s observation ®eptember 18 that Ms. Fredéridid “not meet criteria for
brain death examination post-optraly,” and despite the factah Plaintiffs had “vigorously
objected to this procedure” because of Ms. Fielarreligious beliefs and the potential risks
the procedure posed to her healttl. &t 5-6; Dkt. No. 9-1, at 237Plaintiffs allege that,
throughout this period, Defendaritailed to keep Plaintiffsnformed in a timely manner
regarding Sharon’s medical conditi, failed to return phone caltsade by Plaintiffs seeking
information, and failed to obtain Plaintiffs’ esent to treatment and procedures—and even lied

and violated Plaintiffs’ and Sham’s express wishes.” (Dkt. No. dt, 6).

3 A New York State Department of Health regulation, 10 N.Y.C.R.R. § 400.16, governs deferminftieath.
Under § 400.16(a)(2), an individual who has sustained “irreversible cessation of all functions tfeh®man,
including the brain stem,” is dead. 10 N.Y.C.R.R. § 400.16(a)(2).
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Following the apnea test, a representative f&inktlizabeth informed Plaintiffs that Ms.
Frederick had been determintdbe “brain dead.”ld.). On September 23, Plaintiffs met with
Dr. Stephan Hudyncia, a memberSif Elizabeth’s ethics commigewho informed them that
Plaintiff had been officially prnounced dead by hospital doctotd.)(* Between September 23
and October 1, Defendants continued to prowide Frederick witthydration and nutrition,
indicated that they would provide Ms. Fredkneith a gastric tuband tracheostomy, and
expressed willingness to work wiBlaintiffs to transfer Ms. lederick to another facility of
Plaintiffs’ choosing. Id. at 7). However, on October 1, Defemts’ counsel informed Plaintiffs
that, if Plaintiffs didnot file an Order to Show Cause witt24 hours, Defendants would subject
Ms. Frederick to the “NYS Guidelines,” whigtould allow them to cese providing treatment,
nutrition, hydration and other caréd.|.

On October 2, Plaintiffs filed a PetitiondOrder to Show Cause in New York State
Supreme Court for the County of Oneida (the t&taourt”), in which they asked the Court to
declare Ms. Frederick’s death ¢ieate null and void, and to requi&. Elizabeth to continue to
provide treatment and careher. (Dkt. No. 9-1, at 2-14Dn October 9, Oneida County
Supreme Court Justice Patrick F. MacRae held an evidentiary hearingroaritseof Plaintiffs’
petition. (Dkt. No. 9-1, at 16-275)he State Court considered emte submitted by the parties,
including Ms. Frederick’s complete set of dial records, as vileas testimony from both
Plaintiffs, the doctor who had perfoed Ms. Frederick’s apnea test and determined that she was

brain dead, and Ms. Frederick'geading physician at St. Elizabethd.j. The State Court

4 Plaintiffs’ complaint alleges that, despite repeated requests, Defendants “have never producerhte adrtiéath
specifying a date and time of death.’k(DNo. 1, at 6-7). However, this &pparently incorrect, as Plaintiffs
themselves submitted Ms. Frederick’s theartificate, which lists her date and time of death as September 21, 2020
at 6:20 PM, into evidence during the October 9, 2020 evidentiary hearing disbessed(Dkt. No. 9-1, at 31).
Defendants attached Ms. Frederick’s teagrtificate as an exhibit to their Hifey on the present motion. (Dkt. No.
9-2, at 42),
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declined to hear testimony from an expert witr@sdéfered by Plaintiffs, Dr. Paul Byrne, on the
issues of whether Ms. Fredecimet the criteria for “brain @gh” and whether Defendants’
provision of care to Ms. Fredekiavas proper, finding that heddnot meet the relevant legal
standards to be qualified as expert on those issuekl. @t 148-51). The State Court also
declined to consider an atfvit from Plaintiffs second expert, Dr. Cicero Coimbra, on the
grounds that Dr. Coimbra was located in Braai @ould not be subjected to cross-examination,
and that the facts set forth in the affidavit wergufficient to qualifyhim as an expert on the
issue of whether Ms. Frederick met the crétdor “brain death” under New York lawmd( at
151-53)°

Following the hearing, the State Court @ehPlaintiffs’ petition. The State Court
observed that the language in Ms. Fredericldsanced Written Directive did not clearly state
what her wishes would be in the event th& wlas determined to be brain dead, and that
therefore, even giving full credit todtiffs’ testimony rgarding this issuéthe State Court
“wasn’t able to reach a specific conclusion aw/kat [Ms. Frederick’s] intentions wereItl( at
234-36). The State Court furthemfad that the medical recordad testimony of the doctor who
conducted Ms. Frederick’s brain t&cation established that Ms. Frederick “was in a coma, that
she had no brain stem furantis, and she was unable tspeate on her own, and the
combination of those, according to the New York State Guidelines, warrant the determination of
brain death, which is what the hogpitvas required to conclude Itd( at 238). Based on this

analysis, the State Court found that, under Nerk state law, it was “compelled to dismiss

5 Plaintiffs attach affidavits from both Dr. Byrne and Bnimbra to their motion for a TRO. (Dkt. Nos. 2-1, 2-2).
6 While both Plaintiffs testified as to Ms. Fredericlsvout Roman Catholic beliefs and her general wishes to
receive all life-sustaining care possilddeth acknowledgethat they never specificalljiscussed with her what her
wishes would be in the event she was determined to be brain dead. (Dkt. No. 9-1, 88®3-54,
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[Plaintiffs’] petition,” and that the decision about what toraxxt with respect to Ms. Frederick’s
care was “a decision to lmeade by the hospital.1d. at 238-39).

Plaintiffs filed a notice of appeal withe New York Appellate Division, Fourth
Department, and sought#scretionary stay pending appe@hn October 13, the Hon. Brian F.
DeJoseph issued an Order to Show Cause, temporarily staying enfdroétherState Court’s
order to allow the parties tolfu brief the matter. (Dkt. No. 25 at 129). On October 29, after
the parties had briefed the issues, the Appelatesion issued an dier denying Plaintiffs’
motion for a stay pending appeahd providing that the Order 8 ow Cause would expire on
October 30, 2020 at 4:00 p.nhd.).

On October 30, before the expiration of thel@rto Show Cause 4t00 p.m., Plaintiffs
filed the complaint and motion for a TRO preseifore the Court. (Dkt. Nos. 1, 2). Shortly
thereafter, the Court convenadeleconference among the parties, in which the Court questioned
whether Plaintiffs could showtker a likelihood of success or smrs questions on the merits of
their claims, as required foralentry of a TRO. The Courtdered expedited briefing on
Plaintiffs’ motion, with briefs from both paes due on November 2 by 10:00 a.m., and
Defendants agreed not to witlaglr care for Ms. Frederick penditite outcome of that briefing.
The parties submitted briefing on Wamber 2 as directed, (Dkt. Klo7-10), and the Court heard
oral argument that same afteon. The Court denied the motion for a TRO at that hearing, and
indicated that a writtedecision would follow.

1. STANDARD OF REVIEW

Rule 65 of the Federal Rules of Civil Prdaee governs temporarysteaining orders and
preliminary injunctions. In the Second Circufte standard for issuance of a temporary

restraining order is the same as fftandard for a preliminary injunctidrairfield Cty. Med.



Ass’n v. United Healthcare of New Eng85 F. Supp. 2d 262, 270 (D. Conn. 2088jd, 557 F.
App’x 53 (2d Cir. 2014)AFA Dispensing Grp. B.V. v. Anheuser-Busch,, In¢0 F. Supp. 2d
465, 471 (S.D.N.Y. 2010) (“It is wedlstablished that the standdod an entry of a temporary
restraining order is the same as for a prelinyimajunction.”). “A parly seeking a preliminary
injunction must show (1) irreparable harm; €¢&her a likelihood of success on the merits or
both serious questions on theriteeand a balance of hardskigecidedly favoring the moving
party; and (3) that a preliminaryjimction is in the public interestN. Am. Soccer League, LLC
v. U.S. Soccer Fed'n, InB83 F.3d 32, 37 (2d Cir. 2018).

Generally, preliminary injunctions are prohibitory or mandattatyat 36. “Prohibitory
injunctions maintain the statagio pending resolution of the caggandatory injunctions alter
it.” 1d. The “status quo . . . is, ‘the last actuaapeable uncontested status which preceded the
pending controversy.’Id. at 37 (quotingVastrio v. Sebeliys768 F.3d 116, 120 (2d Cir. 2014)
(per curiam)). A party seekingmaandatory injunction “must meatheightened legal standard by
showing ‘a clear or substantial likelihood of success on the metds(§uotingN.Y. Civil
Liberties Union v. N.Y.C. Transit Auii684 F.3d 286, 294 (2d Cir. 2012).

Here, the injunctive relief Plaintiffseek has both prohibitory and mandatory
components. The TRO Plaintiffs request would not only require Defendants to keep Ms.
Frederick on her ventilator and m&m her current level of carbut would also require them to
take affirmative, status-quo-altering actionstsas providing her ith a tracheostomy and
gastric tube. (Dkt. No. 2-4). However, regardlesghich legal standardpplies, Plaintiffs’
request for a TRO must be denied in its etytileecause, as explained below, they have not
shown a serious question on the merits—the pesnissive possibletandard for granting

injunctive relief—with respedb any of their claims.



V. ANALYSIS

A. Serious Questionson the Merits

At the initial teleconferete on October 30, the Court egpsed its questions about
whether Plaintiffs could demonstrate a likelihadduccess or serious questions on the merits as
to any of their claims, and dirext the parties to focus on tgsue in their briefing. The Court
specifically asked the partiesfimcus on the questions of whet Defendants were acting under
color of state law (for purposes of Plaintiftenstitutional claims) and whether Defendants’
alleged misconduct (and the injunctive relief Riidis sought) fell witlin the scope of the ADA
or the Rehabilitation Act.

In their brief, Defendants argue that Ptdfa cannot succeed dhe merits of their
constitutional claims because thegve failed to show state acti@md that they have also failed
to state a viable claim under the ADA and ®ehabilitation Act. (Dkt. No. 9, at 11-13).
Defendants also argue that Pldfst claims are barred under tiRooker-Feldmaoctrine and,
alternatively, that the Coushould follow the doctrine of oungerabstention and refrain from
resolving Plaintiffs’ claims.I¢l. at 13-14). In their brief, Rintiffs raise arguments that
Defendants failed to properly accommodate Rilfshreligious beliefs as required by New York
law, and that Defendants’ conduct viadtthe First anddurteenth Amendmenit(Dkt. No. 7-1).
Plaintiffs also submit an affiration from Dr. Matthew C. Lyrfte—an expert who did not testify
in the State Court proceedings—which analydss Frederick’s medicakcords and concludes
that Defendants erred in declaring her “braiadfeas defined in New York law. (Dkt. No. 7-2).

However, neither in Plaintiffs’ briefing nor upon atiening at oral argumeidtid Plaintiffs point

7 Plaintiffs’ brief does not address their ADA, Rehabilitation Act or Fourth Amendment claims.
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to any authority addressing the specific questraised by the Court, dhe foregoing arguments
raised by Defendants.
i. Rooker-Feldman Doctrine

“Rooker-Feldmarbars the federal courts fromeggising jurisdiction over claims
‘brought by state-court losers complaining gtires caused by state-court judgments rendered
before the district court proceedings commeranadi inviting district courreview and rejection
of those judgments.’Sykes v. Mel S. Harris & Assocs. LLIB0 F.3d 70, 94 (2d Cir. 2015)
(quotingExxon Mobil Corp. v. Saudi Basic Indus. Cog44 U.S. 280, 284 (2005)). The
Rooker-Feldmanloctrine holds that lowdederal courts lack “subject matter jurisdiction ‘over
cases that effectively seek reviefjjudgments of state courtsPhifer v. City of New York89
F.3d 49, 55 (2d Cir. 2002) (quotimdoccio v. N.Y. State Office of Court AdmBb F.3d 195,
197 (2d Cir. 1996)). District courtslo not have jurisdiction ...over challenges to state-court
decisions in particular cases arising out of judicial proceedings even if those challenges allege
that the state court's action was unconstitutidaalg “[rleview of those decisions may be had
only” in the Supreme Cotof the United State®.C. Court of Appeals v. Feldma#h60 U.S.
462, 486 (1983)f. 28 U.S.C. § 1257.

In Hoblock v. Albany County Board of Electiptise Second Circuit outlined the “four
requirements for the application Rboker-Feldmah “First, the federal-court plaintiff must
have lost in state court. Secotigg plaintiff must comiain([] of injuries cased by [a] state-court
judgment[.] Third, the plaintiff mushvite district cout review and rejectioof [that] judgment[

]. Fourth, the state-court judgment must hagerbrendered before thesttict court proceeding

8 At oral argument, Plaintiffs referred the Courttensel v. City of UticaNo. 15-cv-0374, 2020 WL 1451579, 2020
U.S. Dist. LEXIS 51398 (N.D.N.Y. Mar. 25, 2020). However, the ADA claims at issHemselare employment
discrimination claims that arinapposite to this case.
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commenced.” 422 F.3d 77, 85 (2d Cir. 2005) (altenstin original) (internal quotation marks
omitted). A federal suit is “barred Wooker-Feldmarnly if it complains of injury from the
state-court judgment and seeks esviand rejection of that judgmietout not if it raises ‘some
independent claim.’Td. at 86. “Just presenting in federal coaitegal theory nataised in state
court, however, cannot insulaagederal plaintiff's suit froniRooker-Feldmaiif the federal suit
nonetheless complains of injury fnoa state-court judgment anekeks to have that state-court
judgment reversedld. “The following formula guides ounquiry: a federakuit complains of
injury from a state-court judgmergyen if it appears to complagmly of a third party’s actions,
when the third party’s actions are producedltstate-court judgmennd not simply ratified,
acquiesced in, or left unpunished by it. Whestade-court judgment caesthe challenged third-
party action, any challenge to that third-partiiaatis necessarily the kind of challenge to the
state judgment that only ti8upreme Court can heatd. at 88.

Here, there is at least a question as to whedhime of Plaintiffs’ @ims are barred by the
Rooker-Feldmawloctrine. Many of Plaintiffs’ corarguments—including their reliance on
affidavits from two experts who were rejectedtbg State Court, and one that never appeared in
State Court—seek to relitigate the issue of whellefendants were correct to conclude that Ms.
Frederick met the criteria for tain death” under New York lawnd issue a death certificate, an
issue that the State Court already considaretidefinitively resolved in Defendants’ favor.

(Dkt. No. 9-1, at 238). For purposes of their fedeaalrt complaint, Plainti§ recast thir claims

as claims alleging, essentialthat Defendants’ application dfew York’s “determination of

death” statute, 10 N.Y.C.R.R. 8§ 400.16, in Meederick’s case infringes on her constitutional
rights and violates federal statutBsit to the extent that, in substance, these claims seek reversal

of the State Court’s judgmentahMs. Frederick’s death certifite was properly issued and need
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not be revoked (and that, as auk, St. Elizabeth may take wieatr action it deems appropriate
with respect to Ms. Frederick’s care), arguably ¢helaims constitute the type of de facto appeal
of the State Court judgment that is barredRopker-FeldmarCf., e.g., McMath v. Californja

No. 15-cv-06042, 2016 WL 7188019, at *5, 2016 WDt. LEXIS 171534, at *13-16 (N.D.

Cal. Dec. 12, 2016) (finding thatdlplaintiffs’ requesfor declaratory reliethat patient was
never “brain dead” under California law was barreRiopker-Feldmawmloctrine, but that claims
alleging the defendants’ failure wathdraw the patient’s deattertificate based on new evidence
that was never before tisate Court could proceedjpnseca v. Kaiser Permanente Medical
Center Roseville222 F. Supp. 3d 85859 (E.D. Cal. 2016) (finding #t the plaintiff's claims
were not barred blRooker-Feldmaecause they consisted primyidlf facial, rather than as-
applied, challenges to the constitutionality ofifdania’s brain death sttute, and her claims
were “not presented to the state superourtand . . . the relief she now seeks does not
undermine the factual or legal corsilons the state court reached”).

Crucially, however, despitinding that Defendants’ demlation of death was proper
under New York law, the State Court didtorder Defendants to remove Ms. Frederick from
life support, cease treating her, or take anyratpecific action—rather, the State Court made
clear that the decision about wiatther actions to takeith respect to Ms-rederick was up to
St. Elizabeth. (Dkt. No. 9-2, at 238-39). Téfare, Defendants’ decision to remove Ms.
Frederick from her ventilator and cease hertineat and care was not “produced” or “caused”
by the State Court’s judgment,tbmas “simply ratified, acquiegd in, or left unpunished by it.”
Hoblock 422 F.3d at 88. Under the law of the Sec@Girduit, then, Plaintiffs’ claims—which,

on their face, claim that Defendahbehavior, not the State Coyudgment itself, violated the
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constitution and federal statuteslo not appear to fall withithe “narrow ground occupied by
Rooker-Feldmari Exxon 544 U.S. at 284.

In any event, even assuming Ptéfe’ claims are not barred by tHRooker-Feldman
doctrine, and that this Court has subject matitésdiction over all of Plaintiffs’ claims, as
discussed below, Plaintiffs’ request for a TROsinoe denied because they have not shown any
likelihood of success, or even a serious tjaeson the merits of any of their clairhs.

ii. Congtitutional Claims

Plaintiffs have not demonstrated a serious gorestn the merits of their First, Fourth and
Fourteenth Amendment ctas because they have failed to produce any evidence or allegations
suggesting that Defendants’ @t misconduct was done under calbstate law. 42 U.S.C. §
1983 provides the statutory bafis Plaintiffs’ private causesf action for constitutional
violations. “To state a claimnder § 1983, a plaintiff must afje that defendants violated
plaintiff's federal rights whileacting under color of state lanMcGugan v. Aldana-Berniei752
F.3d 224, 229 (2d Cir. 2014ee also Ciambriello v. County of Nassa82 F.3d 307, 323 (2d
Cir. 2002) (“In order to state a claim under § 1988/aintiff must allegéhat [s]he was injured
by either a state actor or a privatetpacting under coloof state law.”) Am. Mfrs. Mut. Ins.

Co. v. Sullivan526 U.S. 40, 50 (1999) (noting tha1 883 “excludes from its reach merely
private conduct, no matter how discriminatorywwongful”) (internal quaations marks omitted);
Carrillos v. Incorporated Vill. of Hempstea87 F. Supp. 3d 357, 371 (E.D.N.Y. 2015) (A

private actor may be considered to be acting utidecolor of state law for purposes of Section

9 Defendants also argue that abstention uldenger v. Harris401 U.S. 37 (1971), is appropriate here given that
Plaintiffs’ appeal of the State Court’s dismissal oftiRatition is ongoing and the case involves “important state
interests” regarding the application of a state determination of death statute. (Dkt. No)9Thé XZourt need not
decide whetheYoungerabstention is appropriate in this case becassdiscussed below, Plaintiffs are not entitled
to a TRO even assuming it is proper floe Court to consider their claims.

12



1983 if she was ‘a willful participarn joint activity with the Stater its agents.’ This potential
liability under Section 983 also applies to a p&ete party who conspiresith a state official to
violate the plaintiff's constitutional rights.” (quotir@ambriello 292 F.3d at 324)).

Plaintiffs’ only allegation with respect &iate action is that é¢ast one Defendant,
Mohawk Valley Health Systemeceives funding from the staaed federal governments, which
is used to provide healthcarepatients like Ms. Frederick. @. No. 1, at 3). However, both
Defendants are private institutions, and the law in@misuit is clear that “the mere fact that an
otherwise private institution reiees public funding does not makea state actor” for purposes
of constitutional claimsCorrente v. St. Joseph’s Hosp. & Health C#30 F. Supp. 493, 500
(N.D.N.Y. 1990);see also Law v. Camfi5 F. App’x 24, 26 (2d Cir. 2001) (finding claim that
private hospital violated theourteenth Amendment by remauyilife support “meritless”
because the plaintiff “has failed to offer esiite sufficient to demonstrate state actioliy; P.

v. Mclintyre,235 F.3d 749, 756 (2d Cir. 2000) (holding prevabspital is not a state actor with
respect to its provision of mewdil care and, therefore, “[w]tever misdeeds the Hospital
defendants may have committed in providingt ttare—if any ther were—they are not
redressable under § 1983"). BecaB$a&intiffs put forth no additional facts suggesting that, at
any point, these private institutions acted underraaigtate law with respect to Ms. Frederick’s
medical care, Plaintiffs havegsented no serious question awtether they may be able to
assert successful constitutibokims against Defendants.

iii. Rehabilitation Act Claim

Plaintiffs’ Rehabilitation Act claim similarly i to present any sexiis questions as to
the merits. “In order to estabtis violation of § 504 [of the Rebiitation Act], a plaintiff must

show (1) that he has a disability for purposethefRehabilitation Act, (Zhat he is ‘otherwise
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gualified’ for the benefit that hdseen denied, (3) that he has b&tamied the benefits’ solely by
reason of his disability, and (4) that the beneffiast of a ‘program oactivity receiving Federal
financial assistance.Flight v. Gloeckley68 F.3d 61, 63 (2d Cir. 1995) (citations omittesde
also C.L. v. Scarsdale Union Free Sch. Dig#i4 F.3d 826, 840-41 (2d Cir. 2014). “The
Rehabilitation Act, like the ADA, was nevettémded to apply to decisions involving the
termination of life suppordr medical treatmentS3chiavo ex rel Schindler v. Schiav®3 F.3d
1289, 1294 (11th Cir. 2005) (per curiafaiting, inter alia, United States v. Univ. Hosp., State
Univ. of N.Y,. 729 F.2d 144, 156 (2d Cir. 19843ge also McGugan v. Aldana-Berniéb2 F.3d
224, 234 (2d Cir. 2014) (holding that, in the medtoahtment context, glaintiff pleads an
actionable claim under the Rehabilitation Actyotif she alleges that the defendants made
treatment decisions based on fastthrat are ‘unrelated to, arfilis improper to consideration
of” proper medical decision-makg about the patient’s case).

Here, even assuming the other elements REhabilitation Act claim are met, Ms.
Frederick is not “otherwise qualified” withinghmeaning of the Rehalidition Act for the life
support, care and treatment Defemdaseek to deny her, becalss for her allged disability
(i.e. her coma and resulting brain death), she dvaat have needed or been eligible for these
services in the first plac&ee Schiayal03 F.3d at 1294. Furthermore, the allegations in the
Complaint do not suggest that Defendants’ sleaito withdraw treatnm from Ms. Frederick
was based on any improper or discriminatorydextRather, Defendantdecision was based on
their medical determination that she is brdéad as defined in New York law, and their
application of New York State’s guidelines regagdthe treatment of brain dead patients. Even
assuming Plaintiffs are corretiat Defendants’ decisions veenot medically sound and may

even constitute malpractice, thég not constitute the type ofsdrimination thagives rise to a
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Rehabilitation Act claimSee McGugarn/52 F.3d at 232 (“Sectidd04 does not authorize a
claim for malpractie.”). Plaintiffs have pointed to caaty no authority that would support a
Rehabilitation Act claim in these circumstancHserefore, no serious question exists as to the
merits of Plaintiffs’ Rehabilitation Act claim either.

iv. ADA Claim

Finally, Plaintiffs have not presented anyiees question as to¢hmerits of their ADA
claim. Plaintiffs bring theiclaim under Title 11l of theADA, which provides that “[n]o
individual shall be discriminated against on theibaf disability in tle full and equal enjoyment
of the goods, services, facilities, privileges, adages, or accommodatiof any place of public
accommodations by any person who owns, leasdedses to), or opeties a place of public
accommodation.” 42 U.S.C. § 12182t4)¥The requirements fastating a claim under the ADA
are virtually identical to those und® 504 of the Rehabilitation ActClarkson v. Coughlin898
F. Supp. 1019, 1037-38 (S.D.N.Y. 1995).

Here, as with Plaintiffs’ Rehabilitation Aclaim, Plaintiffs’ADA claim fails because
their Complaint does not allege discrimination om blasis of disabilityas contemplated by the
ADA. As discussed above, based on Plairit{ffemplaint, Defendants did not decide to
withdraw life-sustaining care from Ms. Frederlm&cause of discriminatory animus toward Ms.
Frederick’s disability, but because they had aeteed her to be brain dead pursuant to the
procedures set forth in New York state law andEBzabeth’s internal policies—a determination

the State Court has already d@mmed as legally permissibl€f. Schiavp403 F.3d at 1294

10 plaintiffs do not appear to assartlaim under Title Il of the ADAwhich governs discrimination by public
entities, but even if they did, such a claim would fail since Plaintiffs have failed to show that either Defendant
constitutes a “public entity” within the meaning of the AlB%ee Green v. City of New Yp#d65 F.3d 65, 78-79 (2d
Cir. 2006) (finding that a private hospital is not a “fpuntity” for purposes of Title 1l of the ADA, despite
contracting with a municipidy to provide services)schiavg 403 F.3d at 1293 (affirming District Court’s holding
that a hospice in receipt of fedefands was not a “publientity” for purposes of ifle Il of the ADA).
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(finding hospice did not discriminaten the basis of disabilityby terminating a patient’s life-
sustaining care pursuant to a valid court ordether than out of any discriminatory animus
toward the patient). At most, Plaintiffs’ Compitalleges that Defendants’ actions constitute
medical malpractice in the course of Ms. Frezkes treatment. These malpractice allegations do
not support an ADA clainSee Bryant v. MadigaB4 F.3d 246, 249 (7th Cir. 1996) (concluding
that the ADA “would not be violateby a prison’s simply failingo attend to the medical needs
of its disabled prisoners’nd that the statute “does raeate a remedy for medical
malpractice”);McGugan 752 F.3d at 232 (relying dryants holding to reach a similar result
in analyzing the Rehabilitation Act). As withelin Rehabilitation Act @im, Plaintiffs have
pointed to no contrary authority that wdidupport an ADA claim in these circumstances.
Therefore, as with their other claims, PlaifstifADA claim fails to pesent a serious question
justifying injunctive relief.
B. Remaining Requirementsfor Injunctive Relief

Defendants also argue that Bl#fs have failed to meet éhirreparable harm, balancing
of the equities, or public interest prongs & gtandard for granting a TRO. (Dkt. No. 9, at 11,
15). The Court recognizes that, notwithstandd&jendants’ argument that there can be no
irreparable harm where Ms. Frederick is bid&ad and has no reasonable chance of recovery,
(Dkt. No. 9, at 11), the irreparable harm frormgiag Plaintiffs’ requestd TRO appears extreme
and obvious. Without that TRO, Bmdants will be free to withdw the life support services
keeping Ms. Frederick’s body futmgning, causing her body to permanently expire. At that
point, Plaintiffs’ death will be final and lpend all hope of being undone through subsequent

decisions by this aany other Court.

16



As such, the Court recognizes the gravityt®flecision, and sympattgs with Plaintiffs’
desire to seek relief in a héareaking situatin. However, even in these tragic circumstances,
the Court is bound to act withinghimits of its authority, and as such, may only grant a TRO if
Plaintiffs have raised a serioggnuine question as to the medfoone or more of their claims.
Because, for the reasons discussed above tif&aave not done so here, this Court is
compelled to deny their request for a TRO.

V. CONCLUSION

For these reasons, it is

ORDERED that Plaintiffs’ motion for & RO (Dkt. No. 2) is DENIED.

IT1SSO ORDERED.

Time: 2:01PM

Dated: November 5, 2020
Syracuse, New York

/%(Ma/akw

Brenda K. Sannes
U.S. District Judge

11 Following oral argument, after stating its intention taydBlaintiffs’ motion for a TRO, the Court indicated that it
would be willing to consider granting a brief injunction in order to give Plaintiffs time to pursue an emergency
appeal in the Second Circuit, upon the posting of a security Berfled. R. Civ. P. 62(d) (“While an appeal is
pending from an interlocutory order or final judgment that grants, continues, modifisgsedissolves, or refuses
to dissolve or maodify an injunction, the court may susparatify, restore, or grant an injunction on terms for bond
or other terms that secure the opposing party’s righSdjadian St. Regis Band of Mohawk Indians ex rel. Francis
v. Town of Bombay, N¥84 F. App’x. 586, 588 (2d Cir. 2012) (explaining that, while the “denial of a TRO is
‘ordinarily not appealable,” “[a] narrow exception has bestablished where the districourt’s order effectively
disposes of the litigation and ‘might have a serious, pelingpgrable, consequee, [that] . . . can be effectually
challenged only by immediate appeal[.Jdlterations in original) (citations omitted)). However, Plaintiffs informed
the Court that they do not intend to appeal the Court’s decision.
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