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224 Harrison Street
Suite 206
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Attorneys for Defendants
Mae A. D'Agostino, U.S. District Judge:
MEMORANDUM-DECISION AND ORDER
[. INTRODUCTION

On October 16, 2013, Plaintiff AYDM Assoces, LLC, ("Plaintiff") commenced this

action pursuant to 42 U.S.C. § 1983 ("Section 1983") and 42 U.S.C. § 1985 ("Section 198%")

against Defendant Town of Pamelia (thiewn") and Defendant Lawrence C. Longway
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(collectively "Defendants") SeeDkt. No. 1. Plaintiff asserts claims for procedural and
substantive violations of the Due Process Cladshe Fourteenth Amendment and violations
the Equal Protection Clause of the Fourteenth Amendment as well as claims of conspiracyf
deprive him of these constitutional protectio®eeDkt. No. 1. Additionally, Plaintiff asserts a
state claim for tortious interference with a contré®ee id. Presently before the Court is
Defendants' summary judgment motion pursuant to Rule 56 of the Federal Rules of Civil

Procedure, seeking dismissal of this action against tigsaDkt. No. 41.

[I. BACKGROUND
Defendant Longway was first elected the Town of Pamelia Supervisor in 1992 and

continues to serve in that capacityeeDkt. No. 41-26 at 12-13. In 1991, Defendant Longway

purchased eighty acres of property in the Town of Pam8ke idat 15. As the property owner

he entered into an agreement with a land developer, Colton Corporation, to build forty-six,

family homes.SeeDkt. No. 41-11 at 33-34; Dkt. No. 41-26 at 17-19. Ten homes were initiajly

built by Colton Corporation, and a subsequent developer built an additional twenty-five sin
family residencesSeeDkt. No. 41-26 at 22-23. The remaining eleven lots were not develog
See id. This development was named Liberty. Atpd this property was also approved for
development of townhouse/apartment complex@eseDkt. No. 41-11 at 33; Dkt. No. 41-26 at 2
This second tract of land on the property was approved by the Town of Pamelia Planning |
(the "Planning Board") for the development of multi-dwelling residences, but no action bey
the Planning Board's conditional approval was ever taleeDkt. No. 41-26 at 28.
Guy Javarone is a "member" of Plaintiff AYDM Associat&eeDkt. No. 41-30 at 13.

Plaintiff is a corporation that owns two propestiecated within the Defendant Town of Pamel

See idat 14. The Emerald Acres subdivision is one of these propeBessidat 16. On July
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12, 2010, Mr. Javarone notified Defendant Loagwhat Plaintiff was considering the
development of a subdivision in the Town of Pamelia, and Plaintiff claims that Defendant
Longway offered to sell him his track of land, which had already been approved for development,
for $610,000, but Defendant Longway disputes that he made this @feeDkt. No. 41-30 at
41-42, 46; Dkt. No. 41-26 at 72-73. In either event, Defendant Longway did not express
disapproval of Plaintiff's proposedlzivision during their conversatiorseeDkt. No. 41-30 at
48.

In August 2010, Plaintiff submitted an apptioa for a subdivision to the Planning Board.
SeeDkt. No. 46-47 at  16. Shortly thereafter, Plaintiff submitted a revised application for a
"cluster" subdivision of fifty townhouse units 671 acres of land located at State Route 37[and
Graham Road in the Town of Pamelia ("Emerald Acres” or the "subdivis6e&Dkt. No. 46-6;

Dkt. No. 46-47 at | 16. The Planning Board held the first public hearing on this project on

—

September 1, 20105eeDkt. No. 41-30 at 69; Dkt. No. 46-9. Harry Potter, the Chairperson ¢
the Planning Board, had concerns about whether the proposed subdivision was an approved use of
the commercially zone property because multi-dwelling homes were not a permitt&tease.
Dkt. No. 41-30 at 66-68; Dkt. No. 46-9. Mrvdaone thinks that Mr. Potter was negatively
influenced by Defendant Longway prior to the jieibearing, but he does not have any basis for
that conclusion.SeeDkt. No. 41-30 at 69.
On October 6, 2010, a public hearing was held by the Planning Board and the subdjvision
was presented by PlaintifSeeDkt. No. 41-7. A prior board member, who assisted in drafting
the Town's ordinances, expressed opposition to the subdivision, and the Planning Board ajlso

presented a letter from the Jefferson County Planning Department, which expressed that the use

L For purposes of this motion, the Court accepts the facts as alleged by Plaintiff.
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of the commercial property for multi-dwelling residences was not permiBed.id. Dkt. No.
41-12 at 60; Dkt. No. 46-17 at 2. Final apyal was initially denied, but the denial was
rescinded to allow for further clarification on the zoning restrictidseDkt. No. 41-7. Mr.
Javarone also thinks that "there is some infdrom that was out there that [Defendant Longw4
had some conversations with the County," but he acknowledges that he does nab&aDkL
No. 41-30 at 74. Mr. Javarone does not thirk Defendant Longway influenced Planning
Board member Eileen Fanning to vote against Plaintiff's project at this public hedeekt.
No. 41-30 at 82. However, he thinks thariting Board members Mr. Potter and Robert Dor
were influenced by Defendant Longway, but, again, he is unable to articulate a reason for
belief. SeeDkt. No. 41-30 at 83-84.

On October 20, 2010, the Planning Board held a special meeting for the purpose of

reviewing Plaintiff's applicationSeeDkt. No. 41-8. The legal parameters of the zoning distri

and the land set aside requirements for green space were clarified in Plaintiff's favor at thig

meeting. See id. Single-family dwellings were a permitted use on the property at issue, mej
that no zoning permit or variance would be requir8deDkt. No. 46-17 at 2. However,
Plaintiff's property was too restrictive to buflcbnventional single-family" dwellings that would
be financially viable.See id. Under these restrictions, Plaintiff devised a plan to build
townhouses under the cluster development clause of Town of Pamelia ZoninGeeaud. see
Dkt. No. 48-18 at 23-26. Plaintiff represed to the Planning Board that the proposed
townhouses could be considered single-family dwellfraysd the Planning Board agreed with

Plaintiff. See id. Dkt. No. 46-17 at 6-7.

2 According to Plaintiff's Engineers, ti®wn Zoning Law defines a "Single-Family
Dwelling" as a "[d]etached building designed éoroccupied exclusively by one (1) family."
Dkt. No. 46-17.
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The Planning Board accepted the State Environmental Quality Review Act ("SEQR'
form as presented by PlaintifeeDkt. No. 41-8, which designated the subdivision as an unlig

action, also referred to as Type-Il action, under the SeteDkt. No. 46-47 at J 18. On Octobe

20, 2010, the Planning Board issued a negative declaration under SEQR, meaning that th¢

subdivision would not cause significant impact upon the environn@adDkt. No. 41-8 at 3;

Dkt. No. 46-47 at 1 18. On the same day, tharkttey Board granted final approval for Plaintiff’

subdivision subject to seven conditioree idat  19. Among those conditions, final approv
required Plaintiff to submit engineering drawings of water distribution plans to the New Yo
Department of Health ("DOH") and to providecopy of the DOH approval to the Planning

Board. See idat 1 20. The property at issue was not purchased by Plaintiff until after this f

conditional approval was madeSeeDkt. No. 41-30 at 71 Planning Board members Ms.

Fanning and Mr. Pottamted against approving the subdivisid®ee idat 88. Although he doe$

not believe that Ms. Fanning was influenced by Defendant Longway, he believes that Mr. |
was influenced based on his belief that Defendangway "[m]ay have talked to him," but he
does not know for sureSee idat 88.

Mr. Javarone thinks that Defendant Longway "is portrayed in the Town of Pamelia &
very powerful man and if he wants to infleensomething, he's going to, and [Mr. Javarone]
think[s] [Defendant Longway] might havedhaome conversations with Mr. PotteSee idat
88. Based upon Defendant Longway's offer to sallgroperty, Mr. Javarone was concerned t
Defendant Longway would not fully support Emerald Acr8se idat 56. Mr. Javarone

characterized this offer as a "shake-down" even though the offer was only mentioned one

® There is no evidence of the date the property was transferred into Plaintiff's owner
but Mr. Javarone submitted an affidavit stating that the property was purchased in January
SeeDkt. No. 46-46 at  10.
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Seeid. at 163. Defendant Longway did not eveetiten Mr. Javarone that he would impede
Plaintiff's project if higoroperty was not purchase8ee idat 163. Mr. Javarone believed that
Defendant Longway was a "bully, and if he didn't like something, he wasn't going to let it
happen.”See idat 56. Mr. Jaravone acknowledges that he did not have any personal experiences
with Defendant Longway prior to Emerald Acres that formed this impresSiea.idat 56-57.
Mr. Javarone thinks that perhaps someone told him or he read in a newspaper that Mr. Lopngway
was a bully, but he does not recaliee idat 57.
Separate from his interactions with the Town, Guy Javorone went to the DOH and had an

unscheduled meeting with Claude Curley, a public health engineer with the DOH, on or abput

J7

September 2, 20105eeDkt. No. 41-14 at 8-9. Mr. Javorone made an audio recording of thi
meeting unbeknownst to Mr. Curlesee idat 11. Mr. Curley advised that the plan to build fifty
townhouses on approximately five acres of laad a realty subdivision under the definition of
New York Public Health Law and Sanitary Coded he provided Mr. Javarone with a standaifd
packet of policy and guidance developed by the DOH for approval, which included a realty
subdivision checklistSee idat 14. At that meeting, Mr. Javorone learned that the Planning
Board may have provided incorrect informatidroat the water meter requirements for individyal
townhouses and that a town engineer may adisise him differently from the Planning Board
once he or she reviewed the pléee idat 14-15.

Prior to December 9, 2010, Mr. Curley also had an impromptu meeting with Harry Potter,
a member of the Planning Board, who wentde Bir. Curley requesting his assistance and advice
regarding the development of Emerald Acr8ge idat 19. On December 9, 2010, Mr. Curley,
sent a letter to Defendant Longway outlining realty subdivision approval under New York Hublic

Health Law and specifically noted that a Type-1 SEQR review and determination was required,




among other requirementSeeDkt. No. 41-15. Mr. Curley stated that "[in] this particular
instance, the planning board may have acted prematurely, and should have issued a 'preli
or ‘conceptual’ endorsement to the developer, subject to completion of the dldove.tlosing,

the DOH further advised that "[t]he final approval by the planning board for a NYS Realty

minary'

Subdivision should not occur until the final plan has been reviewed by [DOH)] for consistency

with DOH regulations, or contact has been miaglgour planning board chair to coordinate our

approval process.d. At the time of the letter, Mr. Curley knew that the Planning Board hadl

granted final approval to PlaintiffSeeDkt. No. 41-14 at 22. The DOH also advised in this lefter

that the town should retain its own engineering firm to review the plans and specification fqr

public water main distribution extension prior to seeking DOH appré&aéDkt. No. 41-15.

Mr. Curley wrote this letter to Defendant Longway of his own volition because he th

24. Mr. Javarone believes that Defendant Longway involved in the drafting of this letter
from Mr. Curley to himself in an attempt to stop Plaintiff's projea¢eDkt. No. 41-30 at 97.
Defendant Longway's purported motivation whet Plaintiff's subdivision was going to be
competing with his undeveloped tract of largke idat 97. Plaintiff thinks that Defendant
Longway's involvement included telephone conatoss between Defendant Longway and M
Curley, but Mr. Javarone is admittedly speculatiSge idat 101. Mr. Javarone theorizes that
cannot think of any other reason Defendant Longway and Mr. Curley would have to speak

for conversations surrounding an attempt to stop Plaintiff's subdiviSea.idat 101. However

bught

.
he

except

as the Town Supervisor, Defendant Longway had to speak with Mr. Curley whenever the Town

had water problems, including water main breaks or disinfectant byproduct proldesidkt.

No. 41-26 at 99. Moreover, Mr. Javarone doeshetieve that Mr. Curley would have conspirgd




with Defendant Longway to impede the Emeratdes subdivision, and he also thinks that Mr|
Curley would have required the Type-I SE@Riew regardless of any involvement from
Defendant LongwaySeeDkt. No. 41-30 at 101.

During the time that Emerald Acres was seeking approval from the DOH, Mr. Curley
thought that if a town acts as the lead agent in completing the appropriate SEQR review, t
DOH is able to check off that the proper review was perfornsegDkt. No. 41-14 at 26.
Whether a Type-l and Type-ll SEQR review needed to be performed was at issue in this ¢
SeeDkt. No. 41-30 at 90-91. A Type-I review requires the submission of the long form and
requires a coordinated review with other agencies as compared to a Type-II review, which
requires the submission of the short form and does not involve a coordinated review with @
agencies.SeeDkt. No. 41-40 at 91. The coordinatediesv involves sending out forms to othe
state agencies for their opinion on the environmental imge¢tDkt. No.41-14 at 83-84. If the
town does not perform the appropriate SEQR review — as was the case here according to
Curley, then the DOH has to revisit SEQR as the lead agent and issue its own decision be
the DOH has an independent obligation to complete a Type-I SEQR review for all subdivis|
See idat 27-28, 55. Mr. Curley acknowledged that he was not aware in 2010 of all the law
regulations about the ability of a Planning Board to revise its previous determin&@mm&d at
28-29.

Mr. Javarone expressed that did not believe that a town engineer was going to be

hen the
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necessary because there was conditional, final approval, but Mr. Curley started advising hjm in

September 2010 that the Town's consulting engineering firm would need to be invBheeid.
at 35, 59. During a telephone call on December 10, 2010, the DOH advised Mr. Javarone

town engineering firm needed to be involved with the subdivision approval before any

that the




applications were made to the DOBee idat 33-34. It was Mr. Curley's view that the town

engineer needed to be involved in every water application in order to streamline the applic

process.See idat 35. In that telephone conversation, Mr. Javarone was told that there was

information that had to be submitted before the DOH would be able to give its approval,
including information on the water system, the sewer system, and a Type-| SEQR 1gg&ewl.
at 36-37. At that time, Mr. Curley thought that the Planning Board should go back and rev
SEQR review.See id.

On April 29, 2011, Mr. Javarone continued to object to the SEQR classification by t
DOH because it was his opinion that thar?ling Board had already made a SEQR
determinationSee idat 57, 65. However, the DOH held the opinion that Defendants’
misapplication of the SEQR regulations was irrelevant to its review of Plaintiff's realty

subdivision. See idat 57, 77. He informed Mr. Javarotimat he would not sign off on approva
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p
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e

of the subdivision unless Plaintiff complied with the DOH's rules and regulations and complete a

Type-I SEQR reviewSee idat 59-60, 69. Mr. Curley was aware that his requirements werg
conflict with the Planning Board, but he believed that the Planning Board could revisit the
classification and review the subdivision under the proper Type-I classific&emidat 60, 69-
71. When Plaintiff offered to complete the Type-I review with the DOH, Mr. Curley adviseg
Plaintiff that the Defendant Town needed to perform the revigeeDkt. No. 41-30 at 148. In

any event, Mr. Curley believed that the DOH was not obligated to accept the Planning Bo3

classification or approval of the proje@@eeDkt. No. 41-14 at 72-73. He testified that the "D

b in

SEQR

rd's

H

hierarchy" supported his decisions throughout this relevant period, and it determined to hojd firm

on this requirementSee idat 66-67, 69-71.




On May 11, 2011, Mr. Javarone met with Mr. Curley at the DSEe idat 78. At that
meeting, Mr. Javorone expressed his belief that Defendants were trying to stop the develo
of his subdivision.See idat 80. He claims that Defendant Longway "has told everybody an
their brother that it's not a right fit for his townSee id. The DOH did not share Plaintiff's belig
but, instead, thought that the Town only wanted to follow the correct procedure in the

development.See idat 82.

bment
o

f

In May 2011, Plaintiff filed a petition pursuant to Article 78 of New York Civil Procedure

Laws and Rules ("Article 78") against the DOBeeDkt. No. 41-14 at 61. Sometime after tha
petition was filed but before November 8, 2012, there was a DOH conference, including M
Curley, the DOH legal counsel, and the "DOHr&ehy,"” where the DOH concluded that the

Planning Board did not have the authority tabgak and perform a corrected SEQR revi&ee

id. at 61, 84. It was also determined that the DOH should take on the responsibility of con
a Type-1 SEQR reviewSee idat 84. The DOH acted as the lead agent, and it did not issue
approval until the Type-I review was completegke idat 83, 85. The DOH altered the projeg

description, completed the environmental assessment form, distributed the forms to intere

[

fucting

—F

sted

agencies, collected the agencies' responses, reviewed the submitted documents, and issued a

determination.See idat 83-86. Although the DOH's opinion on the ability of the Planning

Board to revisit the SEQR classification changed, the DOH never changed its opinion that

Type-1 SEQR review was required for the DOH's appro%ale idat 84. On November 8, 2012

the DOH issued approval on the Type-l1 SEQR review with a negative declarfdgendat 83;
Dkt. No. 46-36.
In April 2012, Plaintiff also filed a hybrid action pursuant to Article 78 and Section 3(

of New York Civil Procedure Laws and Ralagainst Defendants seeking an annulment of
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Defendant Longway's official acts, whialas withdrawn, and an injunction compelling
Defendants to sign the application, as the presumed owners of the water and sewer impro

to the DOH and DEC for approval of the water and sewer engineering gaddkt. Nos. 41-

vements,

33; 46-34. Defendants argued in that case that Plaintiff had not complied with the conditions

placed upon approvalSeeDkt. No. 46-34 at 3. New York Supreme Court (Merrell, J.) explaiy
that the signing of the application by the Town for approval by the DOH and DEC does nof
Plaintiff's obligations to fulfill the conditions required prior to commencement of buildieg.

id. at 3. Subsequent to this Article 78 proceeding, the DOH required an additional submiss

the Town before approval could be giveé®eeDkt. No. 41-14 at 87. In February 2013, the DOH

ned

waive

5ion by

required a letter, which would specifically acknowledge the Town's intention to accept ownership

of the public water mainSee idat 88-89.
Mr. Javarone does not believe that Plaintiff's subdivision was delayed by the actiong
DOH but, instead, believes that the DOH's "actions were perpetuated by the town, so [he]
that it was the town's actions that were causing any delays." Dkt. No. 41-30 at 150. Spec
Mr. Javarone thinks that the delay occundten Defendant Town would not sign the water

application indicating that the Town would taker®aship of the water infrastructure after it ws

5 of the
Fhink([s]

fically,

S

built. SeeDkt. No. 41-30 at 141, 151-54. Mr. Javarone does not think that there was any delay

caused by the DOH's errogee idat 154, 158-60. In fact, Mr. Javarone does not think that
project was impacted in any way by the DOH's requirement of a Type-I SEQR review, whig
noted, was completed in November 2082eDkt No. 41-14 at 83; Dkt. No. 41-30 at 154.
Further, Mr. Javarone does not believe that@®Arley's request for a Type-I SEQR review waj

based on incorrect information provided by Defenda8tseDkt. No. 41-30 at 154.
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Presently before the Court is Defendants’ motion for summary judgment pursuant tg

56 of the Federal Rules of Civil ProcedufgeeDkt. No. 41.

[ll. DISCUSSION

A. Summary Judgment Standard

A court may grant a motion for summary judgment only if it determines "that there ig
genuine issue of material fact to be tried and that the facts as to which there is no such iss
warrant judgment for the moving party as a matter of [eSee Chambers v. TRM Copy Ctrs.
Corp,, 43 F.3d 29, 36 (2d Cir. 1994) (citations omitted). When analyzing a summary judgn
motion, the court "cannot try issues of fact; it can only determine whether there are issues
tried." 1d. at 36-37 (quotation and other citation omitted). The moving party must identify tk
basis for the motion as well as those portions of the record which demonstrate that there is
genuine issue of material facSee Celotex Corp. v. Catt, 477 U.S. 317, 323 (1986).

If "a properly supported motion for summary judgment is made," then the burden of

Rule

no

ent

to be

e

no

production shifts to the non-movant to "set forth specific facts showing that there is a genujne

issue" of material factAnderson v. Liberty Lobby, In@77 U.S. 242, 250 (1986) (internal
guotation marks and citation omitted). In assessing the record to determine whether a ger
issue of material fact exists, the court is required to resolve all ambiguities and draw all
reasonable inferences in favor of the nonmoving p&ge Chamberg3 F.3d at 36 A party
opposing a motion for summary judgment may not simply rely on the assertions in its plead
but rather must "by [the party's] own affidayits by the ‘depositions, answers to interrogatori
and admissions on file," designate 'specific faaotsvéng that there is a genuine issue for trial.”
Celote;, 477 U.S. at 324 (quoting Fed. R. Civ. P. 56(c), (e)).

B. 42 U.S.C. §1983
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"Section 1983 provides a cause of action for 'the deprivation of any rights, privileges$, or
immunities secured by the Constitution and laws' by any person acting ‘under color of any [statute,
ordinance, regulation, custom, or usage, or any State or Territ@gitiez v. Toled@46 U.S.
635, 638 (1980) (quoting 42 U.S.C. 8§ 1983 also Morris-Hayes v. Bd. of Educ. of Chester
Union Free Sch. Dist423 F.3d 153, 159 (2d Cir. 2005). "It is well-settled that § 1983 does |not
create a federal right or benefit; it simply provides a mechanism for enforcing a right or benefit
established elsewhereMorris-Hayes 423 F.3d at 15%ee also Sykes v. Jam#8 F.3d 515,
519 (2d Cir. 1993). Accordingly, the first part of any analysis for a Section 1983 claim is tg
identify the constitutional right alleged to have been violateeke Albright v. Oliver510 U.S.
266, 271 (1994)Baker v. McCollan443 U.S. 137, 140 (1979).

C. Equal Protection Clause

Plaintiff alleges that Defendants violatésirights under the Equal Protection Clause o
the Fourteenth AmendmengeeDkt. No. 1 at 11 85-105. Plaintiff claims that Defendants'
treatment of its approved, single-familybslivision was both harmful and different from
Defendants' treatment of the Liberty townh®gemplex, a similarly situated subdivisioBee id.
Plaintiff claims that Defendants were tivated to harm Plaintiff's subdivisiorSee idat 1 84-
105. Specifically, Plaintiff compares Emetaicres with the Liberty residenceSee id.

Plaintiff alleges that, as a result, its sinédeaily subdivision, Emerald Acres, was excessively
delayed and incurred additional expenses, including unnecessary engineerir@pteasat 11

92-93, 103-05. Plaintiff proceeds on these claims under the theories of "class-of-one" and
selective enforcemenee id. The Equal Protection Clause provides that no State shall "deny to
any person within its jurisdiction the equal protection of the law&8U.S. GNST. amend. XIV,

8§ 1. The Supreme Court has interpreted this to mean "that all persons similarly situated should be

13




treated alike."City of Cleburne v. Cleburne Living Gtd73 U.S. 432, 439 (1985). Typically a
equal protection claim is brought by a member of a vulnerable class, who alleges discrimir
based upon that membershipee Harlen Assocs. v. Incorporated Village of Mingd¥k8 F.3d
494, 499 (2d Cir. 2001). However, "the equaltpction guarantee also extends to individuals
who allege no specific class membership bunareetheless subjected to invidious discriminat
at the hands of government officialdd.; see also Village of Willowbrook v. Ole@®28 U.S.
562, 564 (2000). "To state an equal protection claim, a plaintiff must charge a governmen
officer 'not only with deliberately interpreting a statute against the plaintiff, but also with sin
him out alone for that misinterpretationGagliardi v. Village of Pawling18 F.3d 188, 193 (2d
Cir. 1994) (quotinddrady v. Town of Colcheste863 F.2d 205, 216 (2d Cir. 1988)). "Where, ¢
here, a plaintiff does not claim to be a member of a constitutionally protected class, he ma
an Equal Protection claim pursuant to one of tvawmtles: (1) selective enforcement, or (2) 'cla
of one.” Vaher v. Town of Orangetowf16 F. Supp. 2d 404, 433 (S.D.N.Y. 2013).
1. Selective Enforcement

Although "equal protection does not require that all evils of the same genus be erad

—
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gling

S

/ bring

SS

icated

or none at all,” the Equal Protection Clause prohibits the selective enforcement or prosecution by

a state official pursuant to a lawful regulatid®ee LeClair v. Saunder827 F.2d 606, 608 (2d
Cir. 1980). The "[m]ere failure to prosecute atbfenders is not a basis for a finding of denig

of equal protection."d. (citing United States v. Rickenback809 F.2d 462, 464 (1962)). In

order to make out an equal protection claim based upon selective enforcement, a plaintiff fnust

establish that:

"(1) the person, compared with others similarly situated, was
selectively treated, and (2) the selective treatment was motivated by
an intention to discriminate on the basis of impermissible
considerations, such as race or religion, to punish or inhibit the

14




exercise of constitutional rights, or by a malicious or bad faith
intent to injure the person."

Zahra v. Town of Southqld8 F.3d 674, 683 (2d Cir. 1995) (quotiR§K Drug Corp. v. Perales

960 F.2d 6, 10 (2d Cir. 1992)).

In a selective enforcement claim, "plaintiffs 'must identify comparators whom a prudent

person would think were roughly equivalemit] [p]laintiff[s] need not show an exact
correlation between [themselves] and the comparatdvk8dos ChofetZhaim, Inc. v. Village

of Wesley Hills815 F. Supp. 2d 679, 696 (S.D.N.Y. 2011) (quoAbg! v. Morabito No. 04 Civ

07284, 2009 WL 321007, *5 (S.D.N.Y. Feb. 10, 2009)). "Put another way: 'The test is whdther a

prudent person, looking objectively at the incidentsuld think them roughly equivalent and the

protagonists similarly situated. . . . Exact cotietais neither likely or necessary, but the cases

must be fair congeners.It. (quotingT.S. Haulers, Inc. v. Town of Riverhedd0 F. Supp. 2d
455, 463 (E.D.N.Y. 2002)).

The Court finds that Emerald Acres andbédity Acres are not "roughly equivalent” or
"similarly situated" as required in a selective enforcement claim. The subdivision approval
the Liberty townhouse complex required and fekal a different procedure than Plaintiff's
subdivision, and the properties are located in gBfiezoning districts. Plaintiff's property is
located in a commercial zorsgeDkt. No. 41-30 at 35, and the proposed Liberty townhouse
complex is located in an agricultural residential zbr8eeDkt. No. 41-7 at 4Dkt. No. 41-11 at
37. As aresult, Liberty and Emerald Acres were proposed with significantly different resid

development plans. Emerald Acres was approved as single-family dwellings that were

*In some parts of the record, the Liberty property is described as being "farm-zoned

for

ential

commercial." SeeDkt. No. 41-26 at 16. The determining factor for the Court is not necessarily

the zoning of the property but the differgmbcedures required of the two different
developments.
15




townhouses with subdivided property loSeeDkt. No. 41-12 at 62; Dkt. Nos. 46-17, 41-8.

Whereas, the Liberty townhouses were approved as apartment or townhouse complexes and did

not involved the subdivision and creation of individual Id@&eDkt. No. 41-12 at 63. Also, the

Liberty townhouses were subject to an additional site plan review and approval from the Cpunty,

and Emerald Acres was subject to the Tdanning Board's approval as a subdivisi&eeDkt.

No. 41-13 at 30.

The classification as a single-family dwelling as opposed to a multi-family dwelling had

an impact on the water and sewer utility ownership, among other titegRkt. No. 41-17 at
50. According to the Town Engineer, the water and sewer improvements for service to
individually-owned parcels of property are required to be publicly operated, meaning the T

required to oversee construction and accept ownership upon satisfactory com@e#Dht.

No. 41-17 at 50-51, 71; Dkt. No. 46-18 at 23-25. However, townhouse complexes, or mult

bwn iS

dwelling residences, within the Town water and sewer districts are not required to have toyn-

operated facilitiesSeeDkt. No. 41-17 at 50. The determining factor is whether there is a
creation of individual parcels of property like Emerald Acr8seDkt. No. 41-17 at 50, 71.
According to the Article 78 Court, if the water system improvement is going to be privately

owned, then the owner would have to establish a waterworks corporation under New York

Transportation Corporation Law § 42, and, ondal#ished, the waterworks corporation would

seek the approval from the DOH and the DES@eDkt. No. 46-34. In comparison, if the water]

system improvement is going to be publicly owned by the local municipality, then the deve
must submit an engineered plan for the water system improvement to the local municipalit

request that the municipality take ownership of the improvement after complSeebkt. No.
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46-34. The municipality is then responsible for obtaining approval from the DOH and Q.

id.
Additionally, the Liberty property is not the same size as the approved development

Emerald Acres, the Liberty subdivision wagpeoved in 2006 while Emerald Acres was appro

in 2010, and Liberty underwent a Type-l1 SEQR review by Defendant Town prior to approval.

SeeDkt. No. 41-14 at 103; 46-47 at 1 19, 45. Although the subdivisions may have similar
densities, that one common factor put forth byrRiiiis not enough for a reasonable jury to fir
that the two properties at issue in this case were "fair congeners" or similarly situated. Thg
finds that the undisputed facts legally precladending of similarity that could sustain a
selective enforcement claim.

In the alternative, the Court also finds that Plaintiff has not submitted any evidence

beyond conjecture to support that Defendants actibdasmalicious or a bad-faith intent. The

Second Circuit has recognized that "cases predicating constitutional violations on selective

treatment motivated by ill-will, rather than by protected-class status or an intent to inhibit tf]
exercise of constitutional rights, are 'lodged in a murky corner of equal protection law in wk
there are surprisingly few cases and no clearly delineated rules to agutydrro v. Miranda
394 F.3d 82, 86 (2d Cir. 2005) (quotibgClair v. Saunders627 F.2d 606, 608 (2d Cir. 1980)).
It is clear, however, that a plaintiff must allege more than mere conclusory allegations or
speculation to establish malicious or bad faith intent on behalf of a defendant to harm the
plaintiff. See Harlen Asso¢273 F.3d at 502;isa’s Party City, Inc. v. Town of Henrietth85

F.3d at 17 (granting defendants summary judgment on the plaintiff's selective enforcement

® The Court notes that the development of the Liberty townhouses never progressed
beyond the conditional approval stage, which precludes a comparison of the Town's proce
beyond that point in the development of the subdivisi@eeDkt. No. 46-47 at 1 46-47.
17

on

ved

=

d

p Court

e

ich

claim

dure




where the plaintiff's assertion of impermissilohotive was "sheer 'conjecture and speculation
(quotingKerzer v. Kingly Mfg.156 F.3d 396, 400 (2d Cir. 1998))). "Although the issue of
whether an action was motivated by malice generally is a question of fact properly left to th
[the court] will uphold a grant of summary judgment where the nonmoving party adduces n
more than speculation to support its claimddrlen Assocs.273 F.3d at 502.

In this case, Plaintiff does not allege that it was subject to selective enforcement by
Defendants based upon race, religion, or togmehim from exercising a constitutional right,
but, instead, Plaintiff claims that Defendants actét willful, bad-faith intent to harm Plaintiff.
SeeDkt. No. 1. Defendants established thatiRiff's allegations of malice are based on
speculation, and, in opposition, Plaintiff has not come forward with any evidence or the
suggestion of evidence to establish more than sheer conjecture and speculation that Defe
acted with the required intent. Mr. Javartredieved that Defendant Longway did not support

Plaintiff's subdivision based upon Defendhahgway's offer to sell his propertyseeDkt. No.

e jury,

othing

hdants

41-30 at 56. Mr. Javarone characterized this offer to sell as a "shake-down" even though It was

mentioned only one time, and Defendant Longwalyrdit ever threaten to impede Plaintiff's
project if Mr. Javarone did not buy his properyee idat 163. According to Mr. Javarone,

Walter VanTassel, a member of the Planning Board and the Town's building inspector, exf
to him that the subdivision's issues were bsedwe did not buy Defendant Longway's property
but Mr. Javarone was not ever informed of the basis for that b8 .id. Dkt. No. 41-13 at 4-7
Mr. Javarone believed that Defendant Longwag a "bully, and if he didn't like something, h
wasn't going to let it happenSeeDkt. No. 41-30 at 56. Mr. Jaravone acknowledges that he

not have any personal experiences with Defendant Longway that formed this impr&ssad.
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at 56-57. Mr. Javarone thinks that perhaps someone told him or he read in a newspaper that Mr.

Longway was a bully, but he does not rec8lee idat 57.

According to Mr. VanTassel, Defendant Longway said it was foolish to set aside land in a

different town to satisfy the Town of Pamelia's Law of Subdivisi@eeDkt. No. 41-13 at 46.
However, Defendant Longway did not ever suggesilr. VanTassel to act against Plaintiff's
subdivision. See idat 46. The land set aside is contained in the Town of Pamelia Subdivisj
Law § 701(4) requirement for cluster subdivisions allowing for higher density of residences
land is set aside for green space. That Law does not designate where the set aside of lan

be located and, therefore, Plaintiff was permitted to set aside land in a differeniSeeDkt.

No. 41-8 at 1. Defendant Longway asked Mr. VanTassel to change the laws in the Town to

prevent this occurrence in the futui®eeDkt. No. 41-13 at 47.

Mr. VanTassel's belief that Defendardgrigway was against Plaintiff's subdivision
because he wanted to sell his property was only an "assump8es.idat 76. Likewise, Mr.
VanTassel made an "assumption” that Defendant Longway did not want to re-appointment
2014 because he gave permits and certificates of occupancy on Plaintiff's fBejedatd.at 84-
88. Mr. VanTassel was asked about his statement, which was recorded by Mr. Javarone,
November 2012 that "[a] long time ago, Larry said there is no Goddamn way he's going to

that down there. And that's where the problem is layihg).'at 82. Mr. VanTassel explained

that Defendant Longway did not make that st&tenio him directly, and he does not recall whio

told him the story.See idat 82.
Based on the evidence in the record, Plaintiff does not have anything more than Mr
Javarone's suspicions and Mr. VanTasssebsiaptions that Defendant Longway was trying to

impede Plaintiff's subdivision. Accordingly, it is appropriate in these circumstances to grar
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summary judgment in Defendants' favor because there is no evidence that Defendants acted with

a malicious or bad faith intent to harm.

2. Class of One

The Supreme Court has recognized equal protection claims brought by a "class of g
where a plaintiff was intentionally treated differently from others similarly situated and "thej
no rational basis for the difference in treatmenfillage of Willowbrook v. Olegtb28 U.S. 562,
564 (2000)see also Clubside v. Valent68 F.3d 144, 158-59 (2d Cir. 2006). In the Secong
Circuit, a class-of-one plaintiff "must sham extremely high degree of similarity between
themselves and the persons to whom they compare themseBlabside 468 F.3d at 15%ee
also Ruston v. Town Bd. for Skaneatetd® F.3d 55, 59 (2d Cir. 2010). This stringent stands
exists because the similarity is offered to support "an inference that the plaintiff was intent
singled out for reasons that so lack any reasonable nexus with a legitimate governmental |
that an improper purpose — whether personal or otherwise — is all but cei@unSide 468
F.3d at 159 (quotiniyeilson v. D'Angelis409 F.3d 100, 104 (2d Cir. 2008)erruled on other
grounds by Appel v. SpiridpB31 F.3d 138 (2d Cir. 2008)). Accordingly, the plaintiff and the
comparator must beplima facieidentical in all relevant respects.Neilson 409 F.3d at 104.

The Second Circuit has "deem[ed] that test to require a plaintiffin . . . a 'class of ong
to show that: (i) no rational person could regard the circumstances of the plaintiff to differ f

those of a comparator to a degree that would justify the differential treatment on the basis

¢ Although "there is disagreement within the Second Circuit regarding the precise st
for determining whether comparators are similarly situated for [selective enforcement and
of one’] claims,'Mosdos Chofetz Chaim, Inc. v. Village of Wesley H8l$ F. Supp. 2d 679, 69
(S.D.N.Y. 2011), this Court has previously exgzed its agreement with those courts that hav
employed a more demanding standard of similarity for "class of one" claims than for selecf]
enforcement claimsee Norwood v. Salvatqrido. 3:12-CV-1025, 2014 WL 203306, *6-7
(N.D.N.Y. Jan. 17, 2014).
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legitimate government policy; and (ii) the similarity in circumstances and difference in treat
are sufficient to exclude the possibility that the defendant acted on the basis of a mistake.’
(citing Olech 528 U.S. at 565). Whether property is "prima facie identical” is usually a fact;
intensive inquiry for the jury, but where no reasonable jury could find that the property is
similarly situated, summary judgment is appropria@éubside 468 F.3d at 159Harlen, 273
F.3d at 499 n.2 (2d Cir. 2001).

The Court, applying this more stringent standard of similarity, finds again that the tw

developments were not "prima facie identical” to established this claim. For all the reason

ment

o

U7

already discussed and considered under Plaintiff's claim based on a selective enforcement theory

— including the different zoning classifications, the type of residences, and the required pr
for obtaining the DOH approval, the Liberty property is not similar to Plaintiff's Emerald Acl
a matter of law.Therefore, the undisputed facts legallgg@ude a finding of similarity that coul
sustain a class of one claim.

D. Due Process Rights

The Due Process Clause of the Fourteenth Amendment of the Constitution provides

protections against deprivations of "life, libgror property.” U.S. Const. amend. XIV, 8§ 1. It
has been long settled that this protection extends to property rights and not just personal r
See Sullivan v. Town of Salg8®5 F.2d 81, 83 (2d Cir. 1986) (citihgnch v. Household Fin.

Corp,, 405 U.S. 538 (1972)) (stating that the rights sought to be protected included "the rig
acquire and possess property of every kind"). nifaalleges that it possessed a property inte
protected under the Due Process Clause of the Fourteenth Amendment to pursue the devs
and marketing of its approved, single-family subdivision without interfereB8eeDkt. No. 1 at

11 115-121. Plaintiff claims that Defendants'rafies to "undermine, negate, and delay" the
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subdivision after the Town Planning Board géseconditional final approval was a violation of
its substantive and procedural due process righe® idat 9 118.

"To demonstrate a violation of due process rights based upon a zoning decision , w
procedural or substantive, a plaintiff musttfdgmonstrate the possession of a federally prote
property right to the relief soughtPuckett v. City of Glen Coyv631 F. Supp. 2d 226, 236
(E.D.N.Y. 2009) (citind_isa's Party City 185 F.3d at 16)Only after a federally protected
property right is established do the courts then discuss "the second prong of the due procs
analysis, i.e., the sufficiency of any state remedy (in the context of a procedural due proce
claim) . . . or, the nature of Defendant's conduct (in the context of a substantive due proces
analysis)."ld. at 237. The existence of a protected property interest in a benefit is a matter
and, therefore, determined by the court in almost all c&es.idat 238 (citingRRI Realty Corp
v. Incorporated Village of Southamptd@v0 F.2d 911, 918 (2d Cir. 1989%3ge also Natale v.
Town of Ridgefield170 F.3d 258, 263 (2d Cir. 1999).

The Second Circuit has applied "a 'clear entitlement' analysis to determine whether
landowner has a constitutionally cognizable property interest in the benefit soGgltiside
468 F.3d at 152 (quoting/alz v. Town of SmithtowaA6 F.3d 162, 168 (2d Cir. 1995%ge also
Bd. of Regents v. Roth08 U.S. 564, 577 (1972). The Second Circuit has also described th
analysis as a "legitimate claim of entitlemengé&e Clubside468 F.3d at 153 (quotingalz 46
F.3d at 168). "To have a property interest in a benefit, a person clearly must have more th
abstract need or desire for it. He must have more than a unilateral expectation of it. He m
instead, have a legitimate claim of entitlement to Rdth 408 U.S. at 577.

"[A] landowner has a clear entitlement to the land-use benefit sought where, '‘absen

alleged denial of due process, there is either a certainty or a very strong likelihood that the
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application would have been grantedClubside 468 F.3d at 152 (quotingale AutdParts, Inc.

v. Johnson758 F.2d 54, 59 (2d Cir. 1985)Jhe "certainty” or "very strong likelihood" analysis

"must focus primarily on the degree of discretion enjoyed by the issuing authority, not the
estimated probability that the authority will act favorably in a particular cddedt 152-53. If
the permit or license sought must be issued "upon ascertainment that certain objectively

ascertainable criteria have been met," then there is a clear entitlédeeniNatalel70 F.3d at

263. The Second Circuit held that "the opportunity of the local agency to deny issuance suffices

to defeat the existence of a federally protected property inteddsgt 153 (stating that there is
strong likelihood "only when the discretion of tissuing agency is so narrowly circumscribed

that approval of a proper application is virtually assured").

a

Further, the uncertainty analysis is not limited to an evaluation of discretion conferred on

an agency. In the context of land use, the Second Circuit has also found that "forms of
‘'uncertainty’ in the application process precltigefinding of a protectable property interest.”
Clubside 468 F.3d at 153. Accordingly, "in order to establish a federally protectable prope
interest in a state or local permit for which a pli#i has applied, the plaintiff must show that, 3
the time the permit was denied, there was no uncertainty regarding his entitlement to it ung
applicable state or local law, and the issuing authority had no discretion to withhold it in his
particular case.'ld. (internal quotation marks omitted) (quotiNgtale 170 F.3d at 263). This
uncertainty standard prevents the federal courts from sitting as a zoning board of appeals,
also prevents the federal courts from being the interpreters of local and state land use regt
See Natalgl70 F.3d at 263yale 758 F.2d at 58.

In this case, Plaintiff claims that it had vested property interests in the following ben

'ty

~+

ler

and it

Jlations.

pfits:

(1) the conditional, final approval for Emerald Acres by the Planning Board, (2) a letter indicating
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that the Town will accept ownership of the Emerald Acres' water improvement, (3) a signe
application from the Town to the DOH for approval of the water system, and (4) certificates

occupancy and building permits from the TowBeeDkt. No. 46-48 at 23-27. With regard to

j

of

Plaintiff's claimed property interest in the conditional approval for Emerald Acres by the Planning

Board, the Court finds that it is undisputedttRlaintiff had conditional approval from the
Planning Board, and the approval was never rescinded or vacated despite Plaintiff's allegg
that Defendants' tried to change meeting minufescordingly, Plaintiff fails to show that it wag
deprived of that benefit.

However, the Court could view Plaintiff'saoined property interest to be more narrow
than the Planning Board's approv&ee Pucket631 F. Supp. 2d at 238 (identifying Plaintiff's
property interest more narrowly than the general interest in obtaining a building permit).
Ostensibly, Plaintiff is claiming that the PlanniBgard tried to redo the SEQR review as a Ty
| action after it was already was approved undey@eTll action. Therefore, Plaintiff's benefit g
issue in this due process claim is that Plaintiff was entitled to the DOH's approval without g
| review by Defendants.

Defendants argue that they had no control over the DOH's actions and requirement
the DOH's approval, and they merely attempted to comply with the DOH's stated requirem
placed upon themSeeDkt. No. 41-3 at 19-20. Further, according to Defendants, the evider
does not support that Plaintiff had a property interest that qualifies as "clear entitlement" a
matter of law. See idat 22-23. The Court agrees on both points. The undisputed facts are
Mr. Curley, a DOH engineer, advised the Partie$ the SEQR review that was performed by
Planning Board was not performed under the @ppaite classification and that the Planning

Board needed to reopen the application and perform a Type-I review before the DOH coul
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SeeDkt. No. 41-15 at 60, 69-71; Dkt. No. 41-30 at 148. The DOH also advised Defendant
Longway that the plans and specifications for the water main distribution extension for the
development should be submitted to the DOH following review by the municipality's engine
firm. SeeDkt. No. 41-15. Mr. Curley also advised f®edants that the Town would be require
to take ownership of the water main after it was certified as installed in accordance with th
approved plans and specificatior8ee id. Defendant Longway was told by the DOH that the
Planning Board acted prematurely by grantimglifiapproval and that final approval should not
occur until the final plan had been reviewed by the DQde id.

The Chairperson of the Planning Board, who has been a member of the Planning B
since its inception, estimates that the Planning Board has approved only six major subdivig
the Town of PameliaSeeDkt. No. 41-12 at 132. After receiving the DOH letter, the
Chairperson was concerned that they did not follow the correct procesieeadat 111-12. It
was also the DOH's position that a Type-l1 SEQR review had to be performed in order to ol
the DOH's approval of the water main extensiSeeDkt. No. 41-14 at 85; Dkt. No. 41-15. In
response, members of the Planning Board unsuccessfully attempted to vacate the previou

review in order to perform a Type-I revieweeDkt. No. 41-20. At a Planning Board meeting

bering

0

11%

pard

5ioNns in

ptain

5 SEQR

on

April 6, 2011, Town of Pamelia Attorney David Renzi presented that the proper SEQR review

was not performed prior to the conditional, final approval on October 20, Z¥dDkt. No. 41-
20. Mr. Renzi explained, pursuant to the DOH'sdive, that other agencies involved were n
able to act until the Planning Board performed the correct revé®e.id. Several ideas were

proposed, including the changing of the minutes from the October 20, 2010 approval, whig

voted down.See id.In the end, it was agreed between Attorney Renzi and Planning Board
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Member Walter VanTassel to send a letter to Plaintiff with the Type-1 form and invite it to
reapply. See id.

The DOH continued to enforce its position until Plaintiff commenced an Article 78
proceeding in May 2011 compelling DOH to approve Plaintiff's application under the Type-

classification. SeeDkt. No. 41-16 at 10. As a result, the DOH rescinded its position that the

Town was required to perform a Type-I revie®eeDkt. No. 41-14 at 61, 84. Instead, the DOH

took the lead and performed its own Type-I revieyee idat 83, 85. The DOH acknowledged

that it may not be able to require the Town to revisit the SEQR review when there is no pending

application, but its opinion that the Type-I review needed to be performed never ch&egdd.
at 84. Although Plaintiff directs this claim agsi Defendants, Plaintiff always had conditiona
approval from the Planning Board, and Defendants acted to comply with the DOH in order
Plaintiff to obtain the DOH's approval. The@t finds that, under these circumstances, there

was uncertainty in the process of obtaining the DOH's approval, one of the conditions for

for

subdivision approval. The Town was uncertain as to the following: (1) the appropriate SEQR

classification, (2) the entity responsible for performing that review, (3) the authority of the POH

to direct the Town to reopen a past review, and (4) the authority and ability of the Planning

to perform a revised review after final, catnmhal approval was given. Accordingly, Plaintiff

had no clear entitlement to an approval without delay due to the Planning Board's attempt fto

complete a Type-I SEQR review.

Plaintiff also claims a property interesttire benefit of the Town accepting ownership pf

the water improvement system after completiSeeDkt. No. 46-48 at 25. There are several
procedural steps prior to the acceptance of a water system by a local municipality, and PIg

claims that it was entitled to have these acts completed toward the Town's acceptance. A
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these acts, Plaintiff argues that it was entitled to have to have the Town sign the DOH app
for approval of the water system improvement project as the owner of the system and to h
Town submit a letter to the DOH indicating that the Town will accept the water improveme

system from Plaintiff after completiorSeeDkt. No. 46-48 at 25. Plaintiff claims that

ication

hve the

Nt

Defendants delayed its project by not undertakirege two acts sooner. Defendants did not want

to sign the application or the letter indicating that it was willing accept ownership because
requirements for the water system plans had not been satiSikedkt. No. 46-34 at 3.
Specifically, the Town Board was concerned alitlatntiff's installation of the utility lines
crossing over property lines, the placement of the utility lines underneath pavement instea
dirt, and the material supporting the utility line€SeeDkt. No. 41-17 at 60; Dkt. No. 41-26 at
117, 123-24, 133, 140.

Plaintiff would have the Court find that wh it received conditional, final approval fron
the Town Planning Board that Defendantd ha further discretion in accepting ownership.
However, only the Town Board can accept a dedication of infrastrucdesbkt. No. 41-26 at
131. Section 660 of the Town of Pamelia Subdivision Law specifically authorizes the Tow
Board to accept roads or facilities of a subdivision by resoluts@eDkt. No. 46-18 at 25. The
local law states that the Town Board "may" proceed to accept a facility; the law does not u
mandatory languagghall accept.See idat 25. The idea that the Town Board does not have
discretion or that its authority to accept ownership and maintenance was merely a minister
is contradictory to the local law's use of the word "méyéee Sullivan805 F.2d at 84.

In Sullivan the plaintiff claimed that he was deprived of property when the town del3
accepting ownership of the roads he construcgse id. However, the Second Circuit found

that, where the statute authorizing the dedication of the roads uses the term "may," the
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municipality acts with discretionSee id.As a result, the plaintiff in that case lacked "any

legitimate expectation or entitlement to have the additional roads ultimately accdgdtedlie

Court finds that the Town Board had the authoritgdbat its discretion to accept Plaintiff's wafer

improvement in Emerald Acres. Plaintiff did not have a clear entitlement to these benefits
therefore, there is no federally protected interest.

Plaintiff also claims that "Defendants' response to the issuance of building permits i
another example of the Town's utter disregard for performing ministerial acts.” Dkt. No. 46
25-26. Plaintiff makes a similar statement about the certificates of occupaeeydat 26.
Plaintiff does not claim or submit any evidence that it was deprived of or delayed in receivi

building permits and certificates of occupan&8ee idat 25-27. In certain circumstances, a p3

can be entitled to permits and certificates of occupancy, such that denial is a deprivation of

property. See Sullivan805 F.2d at 85. In this case, it is undisputed that Plaintiff received hi
building permits and certificates of occupan&eeDkt. No. 41-13 at 84-86; Dkt. No. 41-30 at
185. The building inspector issued the building permits in November 2012, when he thoud
the conditions were meSeeDkt. No. 41-13 at 84-85. Although there is some testimony fror
the building inspector that the Town Board was not happy that the building permits had be
issued, any alleged unhappy sentiments occurred after they were already $=eiatht 84.
Under these undisputed facts, the Court fithadé Plaintiff did not have a clear entitlemg
to the benefits claimed, and, therefore, Plaintiff did not have a federally-protected property
interest as a matter of law.
E. Conspiracy
Plaintiff alleges that "Defendants conspired with and among each other, and with

defendant Town of Pamelia's Town Attorrfegnzi, Town Engineer Dimmick, and other Town
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officials, to violate and deprive Plaintiffgyhts to equal protection and due proces3eeDkt.
No. 41-4 at ] 122-127. As a result, Plaintiff claims that it was deprived of these rights in
violation of 42 U.S.C. § 1985 ("Section 1985" or "§ 19855ge idat 1 126."Section 1985(3)
prohibits conspiracies that are intended to deprive 'either directly or indirectly, any person
of persons of the equal protection of the laws, or of equal privileges and immunities under
laws.™ Gagliardi v. Village of Pawling18 F.3d 188, 194 (2d Cir. 1994) (quoting 42 U.S.C. §
1985(3)).

To state a claim for conspiracy under 42 U.S.C. § 1985(3), a

plaintiff must allege four elements: '(1) a conspiracy; (2) for the

purpose of depriving, either directly or indirectly, any person or

class of persons of the equal protection of the laws, or of equal

privileges and immunities under the laws; and (3) an act in

furtherance of the conspiracy; (4) whereby a person is either injured

in his person or property or deprived of any right or privilege of a

citizen of the United States."
Dolan v. Connolly2014 WL 1876524, *12 (S.D.N.Y. May 8, 2014) (quotingited Bhd. of
Carpenters and Joiners v. Scot63 U.S. 825, 828-29 (1983¥eeVega v. Artus610 F. Supp. 2¢
185, 204 (N.D.N.Y. 2009).

To state a sufficient claim on the second element, "[t]he conspiracy must be motivat

racial or related class-based discriminatory anim@dham v. Hendersoi89 F.3d 75, 82 (2d
Cir. 1996);seeVega 610 F. Supp. 2d at 20Mtartin v. New York State Dep't of Corr. Seydd5
F. Supp. 2d 307, 316 (N.D.N.Y. 2000) (explaining that the Supreme Court interpreted the
language of Section 1985(3) to require "'some racial, or perhaps otherwise class-based,
invidiously discriminatory animus behind the conspirators' action.™ (qu@iiftin v.
Breckenridge403 U.S. 88, 102 (1971))). "In this context, ‘class-based animus' encompass|

those groups with discrete and immutable characteristics such as race, national origin, ang

Vega 610 F. Supp. 2d at 204 (quotiNtartin, 115 F. Supp. 2d at 316 (internal quotations
29
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omitted)). "[T]he statute should extend beyond its racial boundaries only when a class ha
afforded suspect or quasi-suspect classification or when Congress has provided the class
protection.™ Vega 610 F. Supp. 2d at 204 (quotiMgartin, 115 F. Supp. 2d at 316). In this ca

Plaintiff does not allege or produce any evidence that it is a member of any class, race-bas

5 been
special
e,

bed or

otherwise. Accordingly, Defendants are entitled to summary judgment on Plaintiff's conspiracy

claim under 8 1985(3).

In Plaintiff's memorandum of law in opposition to summary judgment, it argues that
are material questions of fact that Defendants engaged in a § 1983 con's|Semdkt. No. 46-
48 at 28-29. A conspiracy under § 1983 requires (1) an agreement between a state actor
private party or two or more state actors; "(2) to act in concert to inflict an unconstitutional
and (3) an overt act done in furtherance of that goal causing dam&asibriello v. County of
Nassauy 292 F.3d 307, 325 (2d Cir. 2008ge also Pangburn v. Culberts@®0 F.3d 65, 72 (2d

Cir. 1999). The two essential terms of § 1983 claim are (1) an act under the color of state

(2) a deprivation of a right secured under the Constitution as a result of th&eacAdickes v. S.

H. Kress & Co0,398 U.S. 144, 150 (1970). Accordingly, in order to have a valid § 1983
conspiracy claim, a plaintiff must prove an actual constitutional violats@® Singer v. Fulton
Cty. Sheriff 63 F.3d 110, 119 (2d Cir. 1995) (citiaglickes 398 U.S. at 150) ("[T]he lawsuit wi

stand only insofar as the plaintiff can prove sivee qua norof a 8 1983 action: the violation of

federal right."). Here, Plaintiff's claims obrstitutional violations did not withstand Defendanfs

motion for summary judgment. Without a sumty constitutional violation claim, Plaintiff is

unable to maintain a valid conspiracy claim under § 1983.

there

And a

njury;

law and

" The Court notes that Plaintiff has not alleged a Section 1983 conspiracy in its complaint.

SeeDkt. No. 1. To the extent that this claim could be interpreted from the complaint, the C
will address this claim.
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Moreover, even if Plaintiff had a surviving constitutional violation claim, conclusory or

vague allegations that Defendants engaged in a conspiracy "are insufficient, unless amplif

specific instances of misconductCiambriello 292 F.3d at 325 (quotirigwares v. City of N.Y.

ed by

985 F.2d 94, 100 (2d Cir. 1993)). The Second Circuit held that without "any details of timg and

place" the defendants were deprived of being able to intelligently prepare a d&ensd.
(internal quotations marks and citations omitted). In this case, there was no evidence add
support a concerted act by Defendants, such that a reasonable jury would be able to find
Defendants engaged in a conspiracy.
F. Tortious Interference with a Contract

Plaintiff's sixth claim alleges tortious interferenc&eeDkt. No. 1 at 7 128-33.
Specifically, Plaintiff claims that Defendants kner should have known that Plaintiff intendeg
to lease or sell the townhouses in its subdivision, and Defendants actions "thwarted and d
Plaintiff's plans to make the homes availdbleoccupancy, depriving Plaintiff of reasonably
anticipated revenues and profitSee id. The Court notes that Plaintiff's complaint entitled this
claim as "Tortious Interference with Contract” but substantive allegations in the complaint
for a claim of tortious interference with prospective business relat®esDkt. No. 1. The
Court will address both. Under New York law, the elements of tortious interference with cg
are (1) "the existence of a valid contract between the plaintiff and a third party”; (2) the
"defendant's knowledge of the contract”; (3 tdefendant's intentional procurement of the
third-party's breach of the contract without justfion”; (4) "actual breach of the contract”; an
(5) "damages resulting therefromama Holding Co. v. Smith Barney In88 N.Y.2d 413, 424
(1996);see also AIM Intern. Trading, L.L.C. v. Valcucine S.P.A., IBI, L,ING. 2 Civ. 1363,

2003 WL 21203503, *6-7 (S.D.N.Y. May 22, 2003). Thus, to have a valid claim for tortious
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interference with a contract, the existence of a valid contract is req@esdLama Holding38

N.Y.2d at 424. Defendants assert that Plaintiff's claim for tortious interference should be

dismissed because there is no evidence in the record that Plaintiff ever had contractual relations

between itself and a third party for the purchase or lease of its future townh®esxt. No.
41-3 at 27. The Court finds that the record is void of evidence that Plaintiff ever had any
contractual relations between itself and any third-party purchasers or lessees. In oppositig
Plaintiff does not identify any evidence of cattual relationships. Accordingly, dismissal of
this claim is appropriate.

To the extent that Plaintiff meant to allege a claim for tortious interference with
prospective business relations, Defendants did notfgglgi seek dismissal of this claim in the
motion papers presumably due to the improper caption in Plaintiff's comphaetid. However,
the Court finds that Defendants' motion papers were clearly seeking complete summary ju
dismissing all the claims in Plaintiff's complgimcluding Plaintiff's sixth cause of action for
tortious interferenceSeeDkt. Nos. 1, 41. As noted, Defendants argue there is no evidence

Plaintiff has contractual relations with any third parBeeDkt. No. 41-3 at 27. After reviewing

n,

ir

dgment

that

the allegations in Plaintiff's complaint, the Court finds that the complaint fails to state a claim for

tortious interference with prospective business.

¢ The Court finds that Defendants' motion for summary judgment placed Plaintiff on

notice that its tortious interference claim is subject to dismissal. In the alternative, the Court

would grant summary judgment on this claoa sponte "'District courts are widely
acknowledged to possess the power to enter summary judgozesponts’ Biosafe-One, Inc.
v. Hawks 379 Fed. Appx. 4, 8 (2d Cir. 2010) (quotiagst Financial Ins. Co. v. Allstate Interiof
Demolition Corp, 193 F.3d 109, 114 (2d Cir. 1999)). The "deficiency in notice does not
undermine the district court's ruling if the lack of notice causes no prejudiicaat 8-9. Here
there is no prejudice to Plaintiff because the complaint fails to state a claim for which relief
be granted. Further, amendment of the complaint would not rectify the deficiency because
is no evidence in the record to support a claim for tortious interference with prospective bu
32
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"Under New York law, the elements of a claim for tortious

interference with prospective business relations are: (1) business

relations with a third party; (2) the defendant's interference with

those business relations; (3) the defendant acted with the sole

purpose of harming the plaintiff or used dishonest, unfair, or

improper means; and (4) injury to the business relationship."
Excellus Health Plan, Inc. v. Tra@87 F. Supp. 2d 167, 177 (W.D.N.Y. 2003) (quotNaylel v.
Play—By—Play Toys & Novelties, In208 F.3d 368, 382 (2d Cir. 2000)). The mere suspicion
tortious interference with a prospective business relationship is not enough to establish a g
See Scutti Enters., LLC v. Park Place Entm't C@p2 F.3d 211, 217 (2d Cir. 2003). The
plaintiff must allege "interference with a specific identified business relationship with a thirg
party." Am. Building Maintenance Co. of N. Y. v. Acme Prop. Servs.hlte F. Supp. 2d 298,
316 (N.D.N.Y. 2007) (quotin@amp Summit of Summitville, Inc. v. Visindko. 06-CV-4994,
2007 WL 1152894, *14 (S.D.N.Y. Apr. 16, 2007)). A claims fails where a plaintiff does not

allege both that the defendant knew of the business relationship with a third party and that

defendant intentionally interfered with that business relations®ge id. The failure to identify g

of

laim.

he

—+

specific business relationship renders a plaintiff's allegations to the speculative level and, {hus,

insufficient. See id.
Moreover, the alleged interference must be directed at the third party with which theg
plaintiff alleges a prospective business relationsiipe Carvel Corp. v. NoonaB N.Y.3d 182,
192 (2004). Tortious inference with a businedationship "is, by definition, conduct directed
not at the plaintiff itself, but at the party with which the plaintiff has or seeks to have a
relationship."1d. Therefore, any conduct alleged to be tortious interference must be directg
the third party.See idat 192 (citingG.K.A. Beverage Corp. v. Honickmd&®b F.3d 762, 768 (2d
Cir. 1995) and~onar Corp. v. Magnetic Resonance Plus, |8&7 F. Supp. 477, 482 (S.D.N.Y.

1997)). In opposition to this motion, Plaintiff arguibat there are genuine questions of mater
33
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facts that are raised by its construction expert's affidavit (Dkt. No. 46S&&2Dkt. No. 46-48 at

29-30. Specifically, Plaintiff contels that Defendants' tortious actions delayed Plaintiff's plans

to have occupancy available by June 20%&e id. There is nothing in the expert's affidavit thg
identifies third-parties with whom Plaintiff sought to have a business relatiorSagdkt. No.
46-43. Plaintiff has not come forward with, and the Court has not found, any evidence in t
motion papers to support that Defendants directed any interference toward a third party.
Accordingly, the Court grants summary judgmenbDefendants and dismisses Plaintiff's sixth

cause of action for tortious interference.

V. CONCLUSION

After carefully reviewing the entire recordtims matter, the parties' submissions, and
applicable law, the Court, fahe above-stated reasons, hereby

ORDERS that Defendants' motion for summary judgment (Dkt. No. 4GRANTED;
and the Court further

ORDERS that the Clerk of the Court shall enter Judgment in Defendant's favor and
this case; and the Court further

ORDERS that the Clerk of the Court shall serve a copy of this Memorandum-Decisi
and Order on the parties in accordance with the Local Rules.
IT IS SO ORDERED.

Dated: September 8, 2016 /
Albany, New York 9

Mae A, D’Agost:m
U.S. District Judge
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