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DECISION and ORDER

Currently before the Court, in this civil rights action filed by the Estate Bf By its
administrator Amy Briggs (“Plaintiff”) against the Thousand Islands Cke&tiaool District the
“District”), the Thousand Islands Central School District Board of Education (the “Bpard”)

Frank House Superintendent of Schools in his individual capacity, John P. Warneck President of
the Board in his individual capacity, and Joseph Gilfus Thousand Island High School Pimncipa
his individual capacity (collectively “Defendants”), are (1) Defendamistion to strike the

deposition testimony of Defendant Joseph Gilfus and Defendant John P. Warneck pursuant to
Fed. R. Civ. P. 32(b) (Dkt. No. 177), and (2) Defendants’ motion for summary judgment
pursuant to Fed. R. Civ. P. 56 (Dkt. No. 179). For the reasons set forth below, Defendants’

mation to strike is denied as moot, and their motion for summary judgment is granted.
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RELEVANT BACKGROUND

A. Plaintiff's Claims

Generally, liberally construe@Jaintiff's Second Amended Complaint alleges as follows.
(Dkt. No. 28.)

D.B. was a sixteegearold eleventh-grade student at Thousand Islands High School in
the Districtbefore halied on March 3, 2014.l1d.) For yearsbeforehis death, other students
would verbally harass, threaten and bily8., and be physically violent towards him, due to his
disability, his failure to conform to gender stereotypes, his family’s ped@&conomic status,
the way he dressed, the music he listened to, and the hobbies he enj@dyed@hdg harassment
and bullying intensified over the years, particularly by a group of repeaideife, who had been
allowed, through the school administration’s passive approach and inaction, to engage in
constant bullying without effective disciplineld() More specifically, on several occasions,
other students harassed, bullied, anghysically assaulted.B. (Id.) Despite repeated notice
by D.B. and his family to Defendants about the harassment and the effect tdaarit baB.,
Defendants did very little, if anything, and were ineffective at ensilriBgwas educated
without fearing for his safety and emotional wikéling. (d.) Defendants failed to follow their
own established procedures for handling and investigating complaints and for disgiplini
students involved in harassmentd. The repeated bullying and harassment, accompanied by
antigay and gender-related slurs, caused D.B. to commit suicide on March 3, 2014, in his
bedroom, with a shotgunld()

Generally, based on these factual allegations, the Second Amended Com@éaistiass
following seven claims:1() a claim of disability discrimination pursuant to 8 504 of the

Rehabilitation Act against the Distriahd the Board (“Count One”); (2) a claim of disability



discrimination pursuant to Title 1l of the Americans with Disabilities Act (*“ADA” pangtthe
District and the Board (“Count Two”); (3) a claim of disability discrimination pursuant to 42
U.S.C. § 1983 and the Equal Protection Clause of the Fourteenth Amendment to the U.S.
Constitution against the Distridhe Board, and Joseph Gilfus (“Count THyeét) a claim of
sex discrimination for failing to conform to gender stereotypes pursuant to 42 §.883 and
the Equal Protection Clausetbke FourteentiAmendment to the U.S. Constitution agaist
District, the Board, and Joseph Gilfus (“Cotratur”); (5) a claim of sex discrimination for
failing to conform to gender stereotypes pursuant to Title IX of the Educatmaméments of
1972, 20 U.S.C. § 1681 et. seq., agdinstDistrictand the Board (“Count Five”); (6) a claim of
negligent supervision against tbestrict and the Board (“Count Six”); ar(d@) a claim of
negligent infliction of emotional distress against Defendants (“Count Sevéd!).As relief,

Plaintiff seeks compensatory and punitive damagies) (

B. Statement ofUndisputed Material Facts

Unless otherwise noted, the following facts were asserted and supportetebgddés in
their Rule 7.1 Statement and not successfully denied by Plaintiff in a Rule 7.1 Rea$abheth
matchedhe paragraphs of Defendants’ Rule 7.1étesnt andpecifically citedhe record
where the factual issue arises, as required by Local Rule 7.1(c) of the lubesloRPractice for
this Court. CompareDkt. No. 179, Attach. 19 [Defs.” Rule 7.1 Statememith Dkt. No. 189,

Attach. 7 [PIf.’s Rule 7.1 Response].)



The Parties

D.B. was a minor student of the District from 2002 until March 3, 2014, and a member of
the class slated to graduate in June, 2015. D.B. committed suicide at home in his
bedroom on March 3, 2014.

D.B. played modified footbaht the District in ninth grade for one season, and varsity
football for a period during his junior year.

Amy Briggs is the mother of D.B. and the administratrix of his estate.

The District is a public Central School District located in Jefferson Coumety, YXork.

The Board is the board of education of the District.

Defendant House was the superintendent of schools for the District from July 1, 2012, to
December 31, 2015.

Defendant Warneck served on the Board from 1987 to June 30, 2016 (except for a period
from 2002 through 2005), and most recently was the President of the Board from July 1,
2011, to June 30, 2016.

Defendant Gilfus is the principal of the District’s high school and has helgdkdion

since February, 2004.

D.B.’s Statements of the Isssithat Caused His Emotional Distress and Suicide

The New York State Police recovered texts sent by D.B. on his cell phone overda peri
of several months leading up to his suicide. Defendants further engaged forensic
consultants to recover the same tdwtsn the cell phone so that the texts could be

viewed in a conversatieby-conversation format.



10. The names “I'm cool,” “randy.swag,” and “3157830068,” which are listed as senders or
recipients of various texts and messages, were all account namesesr @fliBsB?

11. D.B. also underwent therapy at various points in his life, including for a period from
November, 2009 through August, 2011 with Dr. Rebecca Laufer, a psychologist.

12. Those therapy sessions covered the period from the middle of D.B.’s sgvaidlyear
through just before the beginning of his nigitade year.

13.  Dr. Laufer testified that there is nothing ibi@d from her notesthat she feltvas
important to an understanding of her work with D.B.

14.  During his therapy with Dr. Laufer, D.B. made many comments, inclistatgments on
multiple occasions thdtis mother and/or his parents were responsible for his problems,
and that he hated his mother and wished she was dead.

15.  Dr. Laufer concluded that D.B. “despises” his mother.

! Both Plaintiff and Defendants cite to text messages purportedly sent bpriiBto his
death discussing stressors in his life to suggest why he committed suicid€oudrh&nds that
these messages aither not admissible or not materialdeciding Defendants’ motions. As an
initial matter, there is no evidence before the Court that Defendants had actuiadgeoof

these messages prior to D.B.’s death. In addition, the Court does not interpnetaDéese
motion as arguing that Plaintiff lacks damages or the ability to prove tlanitages are caused
by Defendants. Instead, Defendants’ arguments center around whether dloenessble
evidence that Defendants or other memldrthe District with authority to address alleged
discrimination and institute corrective measures had actual knowledge ahgpuiyharassment
of D.B. on the basis of a protected characteristic. ®age without D.B.’s testimony trier of
fact isunable to confirm whether D.B. sent the messages in question. Merely becassageme
is transmitted by a certain phone number or username is not necessaeiceitht a particular
person sent that message. This is particularly true in a high sgtbof where not all students
may have a mobile phone and students may borrow or periodically use another’s phone for
various reasons. For all of these reasons, the Court finds that the mesdagesqhone
before his death regarding stressors in his life are not material for pugidsssmotion for
summary judgment.



16.

17.

18.

19.

20.

In fact, during the tarapy, Dr. Laufer’s notes indicate tl§a]t one point he stated the
problem is his parents and the solution would be to kill himself. . . . He [D.B.] denied a
plan or intent and there appeared to be a reactionary tone in his expression of this
statementyhich he likely knew would deeply upset his mother. This concern was
explored and he did not appear at risk.”

D.B. similarly told various of his fellow students over the years that he hatewther

and/or his parents, that he hated his home life, and that he would rather be dead than live
at home.

In fact, D.B. claimed to Defendant Joseph Gilfus that he had suffered physicakabus

the hands of his parents, which led to Defendant Gilfus reporting D.B.’s account to Child
Protective Services, whighvestigated the claim (including interviewing D.B.’s parents

at the family home). D.B. never recanted this account.

D.B.’s Use of Antigay Slurs and Comments

D.B. habitually used “gay” and other slurs such as “faggot” and “queer.”
In fact, in the texts mvered from D.B.’s phone, during the period from December 19,

2013, to March 3, 2014, he used antigay slurs nearly seventy4times.

2

Plaintiff's denial ofthe ability to confirm this assertion of fastinsufficient to create an

issue of fact and the Court will deem it an admissi®ee F.D.I.C. v. Nat'| Union Fire Ins. Co.

of Pittsburgh, PA205 F.3d 66, 75 (2d Cir. 2000) (“[V]ague denials and memory lapses . . . do
not create genuine issues of material facGgnger v. Genge663 F. App’x 44, 49 n.4 (2d Cir.
2016) (summary order) (noting that a statentleat one “ha[d] no recollection” of a fact “does
not constitute a denial”Pavis v. City of Syracus@2-CV-0276, 2015 WL 1413362, at *2
(N.D.N.Y. Mar. 27, 2015) (Suddaby, J.) (“On a motion for summary judgment, denials of fact
that are based on a lackdrsonal knowledge, mere information or belief, and/or inadmissible
evidence are insufficient to create a genuine dispute.fg Horowitz 14-CV-36884, 2016 WL
1039581, at *1 n.2 (Bankr. S.D.N.Y. Mar. 15, 2016) (stating that, “[o]n a motion for summary
judgment, denials based on a lack of knowledge or information sufficient to fornetaveli
insufficient to contest a disputed fact . . . . Similarly, a response contendiegher admit or



21.

22.

23.

24,

On February 27, 2014, the username “I'm cool” also stated his belief that homosexuals
were “all fucked up and should be &ed like the Jews were” and that homosexuals’
“minds r fucked up and they need to be burned[sickoven.”

In fact, upon learning that an individual with whom “I’'m cool” was exchanging teass
homosexual, on February 27, 2014, the username “I'm ctated, “Go kill urself,” “Get
smoked by a fuckin bus,” and “So go put a slug fbrg ur face and save mankind,”
adding, “It's Adam and Eve not Adam and Steve.”

When asked, “Did you just say [god] fucked up?” “I'm cool” responded, “He did when
he made gys.”

D.B.’s Urgingof OtherPeople to Commit Suicide

D.B. alsotold people he did not like, or with whom he was engaging in an argument, to
kill themselvesFor examplein the three-month period from December 23, 2013, to
February 27, 2014, he told aakt twenty individuals by text to kill themselves: “Go Kkill
urself,” “I told my friend to kill himself,” “K bye now, remember to hold ur deal ant kil
urself, see you in hell,” “Fucking kill urself,” “Tell her to kill herself, dtipped on me

for sayin[sic] that to her,” “Quite beiffisic] a baby and sayifsic] oh I'm planning on it,
grow some balls and jump off a fucking building,” and “Ok | know what, fuck u, fuck ur
gay ass friends, go fucking dip and crash fords together and try to kill, wwealever u

do, plz succeed and killing urself and all ur gay little frientls.”

deny an allegation does not create a genuine issue of, faot9rd, Piacente v. Int'l Union of
Bricklayers & Allied Craftworkers11-CV-1458, 2015 WL 5730095, at *2 n.3 (S.D.N.Y. Sept.
30, 2015).

3

As set forth above in footnote 2 of this Decision and Order, Plaintiff's deniallkobfac

knowledgeis insufficient to create an issue of fact for trial.



25.

26.

27.

28.

29.

30.

31.

32.

33.

D.B.’s History of Involvement with the Police and Treatment for Mentaldine

In first and second grades, D.B. received medical and counseling sergmoeSdiardino
Elementary Schal Based Health Clinic (also known as “Viking Care Clinic”).

D.B. received therapeutic counseling from Dr. Douglas Ort from May through
September, 2009.

As discussed above, D.B. underwent therapy through Dr. Rebecca Laufer of &amarit
Behavioral Health &vices from November 2, 2009 through August, 2011.

D.B. also received psychotherapy and other forms of counseling with Dr. John Savino,
Dr. Jason Wise, Dr. Raymond Sleszynski, and Dr. Stephen Fitzgerald during various
periods between 2010 and 2013.

On or about April 4, 2010, D.B.’s mother and her husband called the police when D.B.
refused to get out of the family vehicle.

On or about September 12, 2010, D.B.’s mother and/or her husband called the police

when D.B. responded to a request to pick up lesrby screaming and throwing things.

In or about January, 2011, D.B.’s mother and/or her husband called the police with regard

to undescribed conduct of D.B.

In or about February, 2011, D.B.’s mother and/or her husband called the police with
regard to undescribed conduct of D.B.

On or about March 16, 2011, D.B.’s mother called the police when D.B. threw a box of
crackers across the room and then pulled a telephone (or its cord) from threamall i
attempt to prevent her from calling the police. D.B. waarged with criminal mischief

and received probation through August 1, 2011.



34.

35.

36.

37.

38.

39.

40.

On or about May 20, 2011, D.B.’s mother and/or her husband called the police when
D.B. became angry and slammed the door to the family home so hard it damaged the
door jamb and the lock.

On or about August 8, 2011, D.B.’s motleatled the police when D.B. had a “tantrum”
and threw books because D.B.’s mother was unavailable to supervise him using a gun
while hunting.

In or about January, 2012, D.B.’s mother and/or her husbdied tiae police with regard

to undescribed conduct of D.B.

D.B. was hospitalized at BryLin Hospital for mental health issues from January 27, 2012,
through February 4, 2012.

D.B. underwent psychotherapy with Dr. Raymond Sleszynski from approximately
Febuary 20, 2012, through June 27, 2013.

D.B. also received psychological, therapeutic and counseling serviceseatiste

between 2008 and March, 2013 from the Children’s Home of Jefferson County and
Transitional Living Services Waiver Program.

An assesseant performed by the Children’s Home of Jefferson County included
information provided by D.B.’s mother and her husband describing D.B.’s serious
misconduct, his issues at home, his hatre¢hidmotherand accusations that his parents
abused him, and oth matters. It made no reference to bullying or harassment at the

District.*

4

AlthoughPlaintiff began itgesponse with the word “undispute®faintiff then asserted

facts thatattemptedo either undermine Defendants’ asserted facts, or deny an implication of
those asserted facts, whishimproper in a Rule 7.1 Responsgee CA, Inc. v. New Relic, Inc.
12-CV-5468, 2015 WL 1611993, at *2 n.3 (E.D.N.Y. Apr. 8, 2015) (“[T]he Court will consider
the statement provided by [Plaintiff] as undisputed because [Defendant’d]respanse irrach



D.B.’s Propensities for Violence and Lying, and His Distorted PerceptiomarftsE

41. D.B.’s motheradmitted that D.B. “exaggerates the extent of things over time,” and “likes
to have control and also play the victim.” D.B.’s mother has also acknowledged that
D.B. lied about incidentthatoccurred within the home. Dr. Laufer noted, “It often
appears he tries to manipulate events so that he can try to make his parentd.fook ba

42. D.B.’s mother contends that D.B.’s report to Defendant Gilfus of physical abuse by his
father, which led to a Child Protective Services investigation, was not truthful.

43. D.B.’s psychopharmacologist, Dr. Savino, stated his opinion that D.B. had “moved his
thinking and actions into a totally out of control systethdt D.B. was “absolutely
convinced that all types of terrible things are perpetrated on him and that he ddes not
anything serious or threateniignd that D.B. “literally cannot think in a stratgnanner
and he simply has everything distorted to the point where he truly believes tieabtsom
these horrible issues are happening to him . . . [and] has a hard time seeing that he
instigates them; and . . . that the consequences are not nearl{etzettibat he sees
them at.”

44.  Dr. Savino also found that D.B.’s “distorting borders on the paranoid and the delusional.”

instance is, in fact, ‘Undisputed.”yVashington v. City of New Yoi@5-CV-8884, 2009 WL
1585947, at *1 n.2 (S.D.N.Y. June 5, 2009) (holding that “the statement provided by Defendants
is taken as true because Plaintiff[’]s initial response in e@sthnce is ‘Admit™);Goldstick v.

The Hartford, Inc.00-CV-8577, 2002 WL 1906029, at *1 (S.D.N.Y. Aug. 19, 2002) (striking
plaintiff's Rule 56.1 Statement, in part, because plaintiff added “argumentativaften lengthy
narrative in almost every cadeetobject of which is to ‘spin’ the impact of the admissions
plaintiff has been compelled to makgeY)etman v. Capital Dist. Transp. Ayth2-CV-1670,

2015 WL 4508362, at *10 (N.D.N.Y. July 23, 2015) (Suddaby, J.) (citing authority for the point
of law that summary judgment procedure involves the disputation of asserted facts nat implie
facts) To the extent that a nanevant desires to set forth any additional material facts that it
contends are in disputi,is required by Local Rule 7.1(a)(3) to do so in separately numbered
paragraphs.



45.  Dr. Sleszynski reached the same conclusion.
46.  According to Dr. Laufer’s records, D.B. was diagnosed with Mood Disorder NOS,
ADHD, and Opositional Defiant Disorder.

The District’'s Policies, Training Programs, Seminars, PresentationsrershBon
Efforts Respecting Bullying, Discrimination, and Harassment Prior to ©0%ath

47.  Students entering the high school receive a student agenda/handbook that includes an
ageappropriate summary of the Code of Conduct.

48. In order to graduate, each student within the District must undergo educatiaingga
civic values, cultural/social differences, and developing tolerance and respeittdrs,
aswell as how diversity in American social institutions, traditions, and values has
contributed to a unique national heritage. This instruction is primarily provided in
English, Social Studies, and Health classes.

49.  Every year, e guidance counselors evemsar conduct a program in the elementary
schools stressing tolerance and mutual respect.

50. The various schools in the District each have a “Building Planning Team” thatrperfor
various services, including regular surveys on topics including bullying aiadgment.

51. The Building Planning Team survey results are used to generate “Building Alzitsi P

on an annual basis.

5 Plaintiff's response disputing this fact is insufficient for two reasonst, Rirappears that

Plaintiff is claiming a lack of personal knowledge, whiak discussed above in footnote 2 of
this Decision and Order, is insufficient to create a genuine issue of fagaforSecond, a non-
movant cannot claim inadequate discovery without satisfying the requiremiefatisen Fed.
R. Civ. P. 56(d), which Plaintiff has failed to do.

6 As set forth above in footnote 2 of this Decision and Order, Plaintiff's response tha

lacks personal knowledge is insufficient to create an issue of fact for trial

10



52.

53.

54.

55.

56.

57.

58.

59.

60.

61.

Each year the middle school guidance counselors put on a “Bullying Prevention
Program” for the students in sixth grade.

Beginning on or about 2008, the District introduésthel’'s Challenge, an aftullying

and antiviolence program.

Activities relating to Rachel’s Challenge and posters concerning its geessatinued
through the following years, including at least through the 2011-2€1@ol year.

The elementary schools of the District require students to participate in peszital
Guidance classdbhatfocus on bullying, conflict resolution, empathy, personal safety,
and safety in general.

The elementary schools also implementdessrom “The Great Body Shop” curriculum
thatinclude bullying and empathy topics.

During the 2011-2012 school year, the New York State Police conducted a workshop in
the middle school concerning bullying.

In 2010 and 2013, Jared Campbell conducted an assembly at the middle school and high
schoolthatincluded antibullying messages.

Defendant Warneck took a course on the requirements of the Dignity for All Stéagnts
(“DASA”) at the FultorHamiltonrMontgomery BOCES, and also watched a one-hour
stateproduced webinar on the topic, in 2012.

Because Defendant Warneck and his colleagues in the area felt the state webinar was
inadequate, they developed their own, two-hour webinar presentation for the
administrators in their school districts on the subpé@ASA.

The District’'s administrators underwent DASA training in August and Sdyeerd012.

11



62. Defendant House, the District’s superintendent of schools, attended a serthégiar ca
“Protect Your Students from Bullying, Harassment and Violence” on August 8, 2013.

63. Defendant House gave DASA presentations to the Board two to three timesrbetwee
2012 and 2013.

64. In Fall, 2013, the Board and Defendant Hoosexmunicatedavith Captain Timothy
Patterson concerning a possible presentation concerning discriminatibarassment.
The Board requested the presentation for early 2014, but Captain Pattersaarg mili
service did not permit him to perform the presentation until after D.B.’s death.

65. The District was also working to transition in the “Sources of Strengthidsuand
bullying prevention program in 2013-2014 prior to D.B.’s déath.

The District Employees Who Had Authority to Correct and Deter BullyingHardssment

66. At the District, the principal of each individual school had authority to administer

disciplineto students.

! Plaintiff's responsattempting to disputthis fact is insufficient because it cites tonal
correspondence beeen Captain Patterson and various members of the District, which merely
confirms the fact stated by Defendants.

8 Plaintiff's responsattempting to disputthis fact is insufficient. It is irrelevant how
Defendant House first became aware of the “Sesuaf Strength” suicide and bullying
prevention program. As a result, the fact that Bobbi Nevala’s affidavit do@sembibna
conversation with Defendant House regarding the Sources of Strength program asemiatlm
nor does such an omission contradict Defendant House’s deposition.

o There is an issue of fact as to whether the superintendent of schools also had amithority
administer discipline to students. However, to the extent this issue of fact ieigstsily a

dispute regarding whether, in addition to the principals, the superintendent of scbodiadl

such authority. It is undisputed that no other District employees had such authorigovitor
Plaintiff states ints counteistatement o&dditionalfactsin dispute “Gilfus is ultimately

responsible for discipline within the high school.” (Dkt. No. 189, Attach. 8, at 1 5.)

12



67. School-wide presentations and programs were subject to the approval of the prtficipal

68.  District-wide presentations and programs were subject to the approval of the Bistrict’
Board of Education and the superintendent of schidols.

69.  Bus drivers, studyhall monitors, hall monitors, guidance counselors, and individual
faculty members such as teachers did not have authority to impose discipline, and had to
submit referrals to the appropriate principal for determination of disciplmatters.

The General Absence of Physical or Serious Bullying at the District

70. D.B.'s fellow students T.C., K.K., and K.D. did not witness much bullying going on at
the District.

71. A.B. testified that discipline was “somewhat strict” at the District and he did aat k¢
of bullying or harassment at the District with the exception of bullying of D.B

72.  J.R. similarly testified discipline was “pretty strict” at the District and he didee a lot

of bullying 1?

10 As set forth above in footnote 2 of this Decision and Order, Plaintiff's response tha
lacks personal knowledge is insufficient to create an issue dbfacial.

1 As set forth above in footnote 2 of this Decision and Order, Plaintiff's response tha
lacks personal knowledge is insufficient to create an issue of fact for trial

12 A nonimovant may not create a genuine issue of material fact Ipjysohallenging the
credibility of a declarantSeeDesia v. GE Life & Annuity Assurance C850 F. App’x 542, 545

(2d Cir. 2009) (“This general attack on Stewart's competence, even if credit@gdeprno

evidence . . . . [@]ccordingly, we uphold the award of summary judgment in favor of
defendants.”)|sland Software and Computer Serv., Inc. v. Microsoft Cdi83 F.3d 257, 261

(2d Cir. 2005) (“Broad, conclusory attacks on the credibility of a witness will gahdmselves,
present questions of ma fact.”); McCullough v. Wyandanch Union Free Sch. Dis87 F.3d

272, 280 (2d Cir. 1999) (explaining that a plaintiff does not create a genuine issue of fict mere
by “impugning [a witness'] honesty’%ito v. Fried, Frank, Harris, Shriver & JacobsphLP,

869 F. Supp.2d 378, 391 (S.D.N.Y. 2012) (“Neither conclusory assertions, nor contentions that
the affidavits supporting the motion are not credible, create a genuine issuehlnfect.”);
Hamilton v. Mount Sinai Hosp528 F. Supp. 2d 431, 439 (S.D.N.Y. 2007) ("[T]he burden is one

13



73.  To the extent thahesestudents allegedly utilized antigay slurs amongst themselves,
(whether directed at D.B. or at each ojh#rey were careful to do so out of the presence
or hearing of school district employe'es.

74.  When used byhesestudents, words like “gay” and “faggot” were used as synonyms for

“stupid.”4

of production, not persuasion; it can involve no credibility assessmé@m#&mn. Bank v. Hartford
Acc. & Indem. Cq.82 F.R.D. 376, 378 (S.D.N.Y.1979) (“[A] naked attack upon the affidavits of
a moving party is, withaumore, insufficient to place the credibility of the affiant in issue.”)

13 As set forth above in footnote 2 of this Decision and Oxdleere a normovant neither
admits nor disputes fact the response is deemed an admission. Moreover, Plaintiff pcbvid
additional factual support of thassertedact. Accordingly, the Court will deem the statement
as admitted.See Costello v. N.Y. State Nurses As&3 F. Supp. 2d 656, 661 n.5 (S.D.N.Y.
2011) (disregarding the plaintiff's responses to the defdisdstatement where the plaintiff's
response paragraphs did not specifically dispute the defendant’s statementsstedohs
“conclusory allegatins, speculation, or conjectuje”

14 The Court deems this fact admitted because Plaintiff did not progigecdic citation to
the record where the factual isqueportedlyarises.SeeN.D.N.Y. L.R. 7.1(a)(3) ("Each fact
listed shall set forth a specific citation to the record where the fact is estdblish&ach denial
shall set forth a specific citation to the record where the factual issue ariRe=z9 v. Health
Research, In¢12-CV-1397, 2016 WL 632546, at *2 (N.D.N.Y. Feb. 16, 2016) (“Of these 136
denials, 117 denials do not contain a specific citation to the record. Therefore, shddaet’

by these paragraphs will be deemed admitteB&jison v. Otis Elevator Cd.0-CV-3246, 2012
WL 4044619, at *1, n.1 (S.D.N.Y. Sept. 13, 2012) (deeming fact asserted by movant to be
admitted by non-movant where non-movant supported denial “only witlspecific citations to
the entire testimony of several witnessedanneh v. Regal Entm®7-CV-0079, 2009 WL
2922830, at *1, n.3 (N.D.N.Y. Sept. 8, 2009) (“In response . . . Janneh filed a ‘Statement of
Material Facts Not in Dispute.”. .. The document consists of . . . a phrase at the end of the
document stating simply: ‘See Attached Exhibits.” Janneh's statement failaptyasith the
Local Rules which Janneh has repeatedly been advised about Univ))Calvary Church v.

City of New York96-CV-4606, 2000 WL 1538019, at *2, n.6 (S.D.N.Y. Oct. 17, 2000)
(“Despite the clear language of Rule 56 requiring specificity, Plaimtfisly offers an exact cite
in support of their version of the facts. . . . [A] vague cite to all of the exhibitaEysi
unacceptable.”).
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75.

76.

When discussing students’ use of the term “gay,” R.M. testifiadanytime that
someone was actual homosexual, they didn’t ever use it as &n ihseas always the
nicest— they were always the nicest possible to them and most respedtfaht in that
way. If that person, if someone was straight, like if they knew someondraightsor
thought they were straight or whatnot, they used it as an insult.”

The Absence of Reports of Discrimination-Based Bullying or Harassmé&nBof

Prior o D.B.’s death, Defendant Gilfus never received any report or otherwise knew that
D.B. was being harassed or bullied on the basis of any protected charactertbit

D.B. had been called an antigay slur, a slur relating to gender stergotypanglir

relating to disability bias at the high school or on the school bus (with the exception of

one disproved report concerning the January 2013 A.M. Bus Incident).

15

Plaintiff disputed this fact and cited to the testimony of A.B. and M.M.2, who are als

students. However, Plaintiff still failed to establish an issue of fact as em@ait Gilfus’
knowledge. First, Plaintiff directed the Gbto itsstatement o&dditionalmaterial facts in
dispute (Dkt. No. 189, Attach. 8, at 11 135, 141), whetaiited the testimony of A.BA.B.
testified as follows:

Q: Did you ever hear anybody call D a retard?

A: Yeah.

Q: Who?

A: | don’t know.

Q: How often did that happen?

A: | heard it one time in our Earth Science class. Sometimes we

would be behind on Earth Science labs and the teacher had told
D, you have to get these labs done. You should stay after class or
after school, which | would do as well and | heard somebody just
plainly say retard, that’s it.

15



77. Defendant House never even heard D.B.’s name prior to Di&a#) and had no
knowledge or report of D.B. being harassed or bullied on the basis of any protected
characteristic, or that D.B. had been called an antigay slur, a slurgdt@tyender

stereotyping, or a slur relating to disability btés.

Q: To your knowledge did the teacher hear that?
A: Said, hey, cut it out.

(Dkt. No. 189, Attach. 22, at 11.) Whether a teacher was aware of such statemerttseis not
same as Defalant Gilfus having actual knowledge of the incident. Plaintiff's statement of
additional material facts in dispute also identified the testimony of M.M.2 evhit.M.2

testified that she witnessed two middle schoadlehts push D.B. into a snow ban&tstg,

“That’s where you belong.” (Dkt. No. 189, Attach. 8, at { 141.) Such a report by M.M.2 to
Gilfus would not have put Defendant Gilfus on actual notice that D.B. was being harassed or
bullied on the basis of any protected characteristic, or that D.B. had beeharadiatigay slur, a
slur relating to gender stereotyping, or a slur relating to disability biaon8gPlaintiff cited to

two incidents from the deposition testimony of M.M.2. (Dkt. No. 189, Attach. 7, at 1 92.) With
regard to the fst incident described by M.M.2, M.M.2 testified that she reported to teacher Mrs.
Flick that D.B. would be late to class because he was in the office reportiegrs®saying

harsh words to him. (Dkt. No. 189, Attach. 56, at 62.) Again, Mrs. Flick ithectame as
Defendant Gilfus. In addition, reporting that “someone” said “harsh words” aloulel wot

have put anyone on actual notice that D.B. was being harassed or bullied on the basis of any
protected characteristic, or that D.B. had been callethfigay slur, a slur relating to gender
stereotyping, or a slur relating to disability bias. With regard to the seccideémt described by
M.M.2, M.M.2 testified that she heard D.B. tell Defendant Gilfus fle wanted to talk to
Defendant Gilfudecause there were kids calling him naméd. at 66.) Again,tis is

insufficient to create a genuine issuarddterialfact as to whether Defendant Gilfus had actual
notice that D.B. was being harassed or bullied on the basis of any protectedecisticadr that
D.B. had been called an antigay slur, a slur relating to gender stergptypanslur relating to
disability bias. This is particularly true in light of other allegations Pfamtade that are not
actionable, e.greferring to D.B. as “wed#re” (Dkt. No. 28, at § 5), teasing D.B. for his phone
and comparing phonesl(at § 114), and the rumor that D.B. was having sex with animaakst (

1 130).

16 Plaintiff disputed this fact and directed the Couitsstatement oadditionalmaterial

facts in dispute (Dkt. No. 189, Attach. 8, at § 144), whataiited the testimony of Defendant
House. Plaintiff cited to page 65 of Defendant House’s deposition testimony, whsiamitéed
from the excerpts from Defendant House’s deposition submitted by Plaintiff (Dkt. No. 189,
Attach. 13) and Defendants (Dkt. No. 179, Attach. 44). In addition, Plaintiff's argument@appea

16



78. Defendant Warneck never heard D.B.’s rgonior to D.B.’sdeath and had no
knowledge or report of D.B. being harassed or bullied on the basis of any protected
characteristic, or that D.B. had been called an antigay slur or a slurgetagender
stereotyping or disability bids.

79.  Sixof D.B.’s fellow students and friends (K.S., T.C., S.S., M.M., K.K., and K.M.) did not
know of D.B. experiencingnybullying or harassmenif.

80.  Although D.B.’s mothesent several-enail communications to the principal and the
superintendent of schools concerning alleged bullying or harassment of D.B., none made
reference to any disability or perceived disability of D.B., gender digtation, gender
stereotyping, antigay slurs, or any other indication that the alleged bullythg a
harassment was due to discrintioa on the basis of a protected characteristic.

81. D.B., his mother, and his fatheret with the thersuperintendent of schools, Joseph
Menard, on or about May 20, 2012, to discuss the issues between D.B. and B.B., and

recorded the conversation. During theeting there was not even a single reference to

to be an attack on Defendant House’s credibility, which as discussed above in footnat@d 2 of
Decision and Order, is insufficieto establish an issue of fact for trial.

1 As set forth above in footnote 2 of this Decision and Order, where a non-nmeiet
admits nor disputea fact the response is deemed an admission. In addition, Plaintiff's answer
is non-responsive and does not identify any citation in the record to Defendant Warneck’
knowledge of D.B.’s existence prior to his death, that D.B. was being harassed ol doulife
basis of any protected characteristic, or that D.B. had been called an ghirgarya slur relating

to gender stereotyping or disability bias.

18 Plaintiff alleges that S.S. was a student known to bully D.B. or had bullied D.B.

However,Plaintiff failed to cite to any specific portion of the record where S.S.identified as
bullying D.B.

17



discrimination, disability bias, gender bias, gender stereotyping bias, oreflacsing
any of the foregoing.

82.  Further, D.B.’s mother drafted a “history” of the alleged friction betweé&h &nd B.B.

83. D.B.’s mother herself only heard (via hearsay) that D.B. had been called “gay”
on one occasiof’

84.  The one occasion was when D.B. claimed a fellow student, A.M., had called the music
D.B. was listening to “gay.” The sole admissible evidence, however, is that no such
comment was madé.

85. D.B.’s motherand fatheadmitted in theidepositionghatthey did notrecall whether
theyor D.B. ever verbally told Defendant Gilfus that D.B. was being called srdiges.

86. D.B.'s mother admitted in her deposition that she did not recall whether she, her husband,
or D.B. evettold told Defendant Gilfus that D.B. had been subjected to any comment

regarding disability, except for the possible hearsay claim set fodtv belf 87.

19 Plaintiff's response to the fact that #sle sources of information regarding this incident
are hearsay is that the information would fall under a hearsay exception, but does det provi
which exception or any specific citation to the record in degfitie fact. D.B.’s mothets
testimony regarding statements made to her by D.B. prior to his death abemesta students
made to him in school is at least one layer of inadmissible hearsay, and thus, véfieatt d
Defendants’ motion for summary judgmei@tiles ex rel. D.S. v. Grainger Cnty., Ter819

F.3d 834, 845 (6th Cir. 2016&ee also Moore v. Chilton Cnty Bd. of EducF. Supp. 3d 1281,
1301-02 (M.D. Ala. 2014) (finding as inadmissible hearsay student Brandon’s testimony
regarding school district employee, Ms. Giles’ knowledge of the harassvherg Brandon
testified that three months prior to A.M.’s death, two male classmates told him thGil&4s
summoned them to her offibecause A.M. “went to Ms. GilesRoss v. Corp. of Mercer Wn,
506 F. Supp. 2d 1325, 1335 (M.D. Ga. 2007) (holding that an affidavit by university’s dean of
student affairs about what male student told him, was inadmissible hearsay).

20 As set forth above in footnote 19 of this Decision and Order, Plaintiff ®nsgpthat a
hearsay exception would be applicable without stating which hearsay excepfiroviding any
specific citation to the record in supptrereofis insufficient to establish an issue of fact for
trial.
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87. D.B.’s mother claimed D.B. told Defendant Gilfus that T.M. kad him to “go back to
your doctor.” However, she did not clarify whether D.B. made this report in resruoe
or whether she was relying on hearsay from D.B. that henaalé such a report to
Defendant Gilfus.

88.  The sole admissible evidenmgardingwhetherthe underlying comment (“go back to
your doctor”) was actually made or not is T.M.’s denial that he made the eatfim

89. There is no nomearsay evidence that T.M. actually made the comment that was the
subject of the alleged repdnh.

D.B. Was Not Subjected to Gender Stereatygp and \Was Not Believed t8e Disabled

90. D.B.’s fellow students, including the studebtd.’s mother accusef bullying and
harassing D.B., did not view him as acting in rsd@reotypicallynale ways or as

disabled?®

2 Plaintiff argues that this informatiomould fall under a hearsay exception, but does not
provide which exception or any specific citation to the record in denial of theR&aintiff
attempts to hide behind D.B.’s mother’s deposition testimony and argues that, based on her
testimony, it isunclear whether she personally heard D.B. tell Defendant Gilfus about T.M.’s
comment or whether D.B. later told her that he told Defendant Gilfus about T.M.’s comment
(Dkt. No. 189, Attach. 7, atJ06.) The Court finds that it is most plausible thd&.’s mother
heard from D.B. that D.B. reported to Defendant Gilfus that T.M. told D.B. to “go back to your
doctor.” Otherwise, D.B.’s mother would have testified that D.B. told her and Defenitfast G
about T.M.’s comment, which is not hdwB.’s mothertestified. However, viewing the
evidence in the light most favorable to Plaintiff for purposes of this motion for symmar
judgment, and assuming tHatB.’s mother did in fact hear D.B. tell Defendant Gilfus about the
incident with T.M., the Court stifinds that the statement of T.M. to D.B. and D.B.’s recitation
of it to either to his mothesr Defendant Gilfus is at least one layer of inadmissible hearsay.
Further, Defendant Gilfus testified that he had no knowledge of the incident bévieand

D.B. (Dkt. No. 179, Attach. 2, at  8.)

22 As set forth above in footnote ®1 this Decision and Order, Plaintiff's denial is
insufficient to create an issue of fact for trial.

23 Plaintiff denied this fact and cites to the Second Amended Complaint, which is not
verified and thus is not admissible evidence.
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91.

92.

93.

94.

95.

96.

97.

98.

Plaintiff claimed in itsComplaint that D.B. “fail[ed] to conform to gender stereotypes”

and “was never accepted for who he was or what he enjoyed (i.e. gaming, type of music
clothes he wore).”

However, in discovery, Plaintiff provided the following purported basis for thosa<lai

D.B. wore a lot of earth toned and camouflaged clothing. He wslngts

and sweatshirts from brands such as Gander Mountain, a brand not often
worn by the majority of his peers. He was often called “welfare” for the
clotheshe wore, the Iphone 4 he owned and his Beats Headphones. D.B.
listened to music genres such as country, hard rock and “screamo.” He
enjoyed hobbies such as trapping and hunting. The way he dressed, his
hobbies, and the music he listened to were complatkigrse [sic] to his
fellow male classmates.

D.B.’s “disability” was depression, oppositional defiant disorder, and mood disorder.

The Alleged Texts of Antigay/Gender Stereotyping Slurs and InsultsiMolving the

District
Plaintiff allegedthata large number of slurs and offensive comments were directed at
D.B. via text meszges received on his cell phobet almost all of these allegations
pertained to texts received outside school hours from individuals with no apparent
connection to the District (and who in most cases were apparently not eved locate
New York State).
Plaintiff alleges thabD.B. received a text stating, “Oh, and based on having to deal with
your stupidity, if I was locked in a room with living Adolf Hitler, living Osama bin
Laden, and you, I'd shoot you twice.”
The text was received on February 25, 2014, at 8:44 p.m., outside school hours.
D.B.’s mother has no information as to who the text is from or whether the sender
attended school in the District.

The text is presented @oming from a phone number with a 330 area code.
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99.

100.

101.

102.

103.

104.

105.

106.

107.

108.

109.

110.

111.

112.

113.

114.

The 330 is the area code assigned to the Akron, Ohig‘area.

Plaintiff alleges thaD.B. received a text stating, “They all hate u for one two ysia}f
note[sic] funny and three yoysic] a queer.”

Thetext was received on February 2, 20a#d1:52 a.m., outside school hours.

The text was from an individual presented as “That_Bear99.”

D.B.’s mother has no information that “That_Bear99” attended school in the District.
“That_Bear99” is identified as a Garrett Groves.

D.B.’s mother does not know a Garrett Groves.

No one named Garrett Groves was a student in the Di&trict.

In a subsequent text, D.B. referred to the text as being part of an exchange lhetwvee
and children from southern states who did not go to school with him.

Plaintiff allegeghatD.B. received a text stating, “What the fuck do u want u fufskaj
queer.”

The text was from the same individual presented as “That_Bear99.”

The text was received outside school hours.

Plaintiff allegeghatD.B. received a text stating, “No don't talk to me later. I'm not
fucking telling you yoysic] fucking queer!”

The text was received outside school hours.

The text was from an individual presented as “Angel_Poop.”

D.B.’s mother has no information that “Angel_Poop” attended school in the District.

24

As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuiftfic

knowledge does not ae an issue of fact for trial.

25

As set forth above in footnote 2 of this Decisiod &rder, Plaintiff's lack of sufficient

knowledge does not create an issue of fact for trial.
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115. *“Angel_Poop” is identified as an Angel Velazquez.

116. D.B.’s mother does not know an Angel Velazquez.

117. Noone named Angel Velazquez was attending school in the District at th&ftime.

118. Plaintiff alleges thabD.B. received a text stating, “U r very gay.”

119. D.B.’s mother does not know who sent the text.

120. Plaintiff alleges thabD.B. received a text stating, “You fucking homo.”

121. The text was sent on January 31, 2014, at 7:28 p.m., outside school hours.

122. The text wadrom an individual presented as “Rebel76er.”

123. D.B.’s mother has no information that “Rebel76er” attended school in the District.

124. “Rebel76er” is identified as a Lonnie Yancey.

125. D.B.’s mother does not know a Lonnie Yancey.

126. Noone named Lonnie Yancey was esestudent of the DistricY.

127. In a subsequent text, D.B. referred to the text as being part of an exchange lhetvee
and children from southern states who did not go to school with him.

128. Plaintiff alleges thabD.B. received a text stating, “Hey bitch ydsic] such a waisfsic]
of a life you are worthless cuftic] ass bitch and go fuck your mom in the ass and I'm
gay shit at least | don’t fuck the animals that you kill and you can go fuck offosss’t
want anything to do with you because you're a gay faggot cunt bitch you littkegor
fall in your momgsic] ass hole and die faggot ass bifsic].”

129. The text was received on January 31, 2014, at 7:26 p.m., outside school hours.

26 As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuftfic
knowledge does not ae an issue of fact for trial.

21 As set forthabove in footnote 2 of this Decision and Order, Plaintiff's lack of sufficient
knowledge does not create an issue of fact for trial.
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130. In a subsequent text, D.B. referred to the text as being part of aangecbetween him
and children from southern states who did not go to school with him.

The Alleged Incidenin Elementary SchoplThe 2004 Mellon Comment

131. D.B. attended elementary school (Kindergarten through fifth grade) in thecDiigim
2002 to 2008.

132. Plaintiff alleges a teacher, Mrs. Mellon, made a derogatory comment to D.B.obeDct
of 2004 (when D.B. was in second grade) (the “2004 Mellon Comment”).

133. The alleged derogatory comment was that he needed to be “smarter than a wall.”

134. The alleged 2004 Mellon Comment occurred approximately six years before 2010, when
D.B. wasfirst diagnosed with various disorders and a Committee on Special Education
meeting was first held regarding h#h.

The Alleged Incidents in Middle School

135. D.B. attended middle school (sixth through eighth grades) in the DistmstZ888 to
2011, except for a brief period in which he transferred out of the District and then
transferred back in.

The March 2009 Shoving Incident

136. Plaintiff alleges that B.B. and D.B. “were involved in a shgumatch in the boys’
bathroom” (the “March 2009 Shoving Incident”).

137. D.B.’s mother’s sole sources of the alleged details of the March 2009 Shovidgnihci

are her hearsay account of what D.B. supposedly said happened, and her multiple hearsay

28 As set forth above in footnote 4 of this Decision and Order, Plaintiff's resgtatsgg
that this fact is undisputed then including facts tending to disprove it is improper atigighus
fact will be deemed admitted.
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account ofwhatDeborah Percy, the middle school principal, shatD.B. and B.B. told
her?®

138. In the March 2009 Shoving Incident, it was D.B. who actually started a shoving matc
with a fellow student, B.B. B.B.’s puppy had recently been hit by a car and killdde
bathroom, D.B. stated he was glad B.B.’s dog had died, and he shoved B.B. B.B. became
angry and shoved D.B. baék.

139. The March 2009 Shoving Incident had nothing to do with D.B.’s alleged disability or
with gender stereotyping.

140. When D.B.’s mother spoke to B.B.’s mother on the night of the March 2009 Shoving
Incident, B.B.’s mother told her that D.B. had said to B.B. “that he was glad [B.B.’s]

puppy Bella had gotten killed by a caR’B.’s mother further explained that D.B. was

29 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsay exception without providing which exceptionpeafie
citation to the record is insufficient to createissue of fact for trial.

30 Plaintiff argues that this fact is disputed becaude.Bf’'s mother’s deposition testimony.
However, as set forth above in footnote 19 of this Decision and Order, D.B.’s mother
testimonyis based on hearsay is inadmissible. (Dkt. No. 179, Attach. 33, at 37-38.) Therefore,
the Cout will deem this fact admitted.

81 Plaintiff argues that there is no evidence as to B.B.’s intent. Howevets Bfidavit
specifically states’l did not ever call D. names or anything because of any learning dig&ieilit
may or may not have had. . . . | never viewed D. or the things he liked, as not ‘mascudme’ or
‘homosexual.” | never said anything to D. or did anything to D. based on such bel&t."Np.

179, Attach. 8, at 11 9-10.) Further, Plaintiff provides no specific record cite inh dithia

fact. Plaintiff also seeks to create an issue of fact by arguing that Bi&. ésedible becausésh
affidavit is selfserving. As set forth above in footnote 12 of this Decision and Order, an attack
on credibility is insufficient to create an issofefact for trial. In addition, the Court is entitled to
consider affidavits or declarations on a motion for summary judgment. Fed. R. Civc)4)56(
For reasons unknown to the Court, Plaintiff opted to not depose B.B. pursuant to Fed. R. Civ. P.
30 and Fed. R. Civ. P. 45. Plaintiff will not be permitted to now westesthategic choice as a
sword.
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“always trying to ‘one up’ you, always needing to have the last word, and ahasay®)
to hit you the hardest with his words.”
141. D.B. and B.B. each were assigned one day of detention for the March 2009 Shoving
Incident.
Alleged Incident 1
142. Plaintiff alleges thatwhile D.B. was in middle school, a fellow student, B.S., forced him
to lick the bus window and slapped him in the stomach twice (“Alleged Incident 1”).
143. Plaintiff's sole sources of information about Alleged Incident 1IaR:’'s mothers
hearsay account of what D.B. supposedly said happened and Joseph Hughes’ multiple
hearsay account
144. D.B.’s mother testified that her basis for claiming Alleged Incident 1 hegitoduct of
gender stereotyping or disability bias is that B.S. supposedly asked D.B. darette
during the ircident, instead of asking girls in the vicinity.
145. Plaintiff hasofferedno evidence suggesting that B.S. viewed D.B. as more likely to have

a cigarette than a girl because D.B. was a¥oy.

32 Plaintiff argues that this fact is disputed because the information will fall undearsaly
exception without providing which exception or any specific citation to the recadetorth
above in footnote 19 of this Decision and Order, the Court does not find a hearsay exception
applicable here. Therefore, the Court will deem this fact admitted.

33 Plaintiff disputed this fact and cited BoB.’s mother’stestimony in response to a

guestion regarding another allegation. D.B.’s mother’s quotednespueas as followsBy

June of 2013, everybody had heard the rumors, he was gay, having sex with his dog. Emean it’
just a matter of time before everybody jumps on that train sg (Dkt. No. 189, Attach. 24, at
108.) This incident was alleged to have happened when D.B. was in middle school, which was
from 2008 to 2011. As a result, whether “everyone” knew about these rumors by June 2013 is
not relevant to acthiat happened two to five years before that time. Therefore, the Court deems
this fact admitted. MoreoveD).B.’s mother’s testimonthat students engaged in this incident
because they knew of D.B.’s mental health histesntirely speculative, lackingny facts or
allegations that such a connection exists.
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146. B.S. left the District when D.B. was still in middle school.
147. Therewere no further issues reported between D.B. and‘B.S.
Alleged Incident 2

148. Plaintiff alleges B.B. engaged in a course of harassing conduct involving D.Bés loc
and antigay and gender-related slurs while he and D.B. were in middle schoaj€thlle
Incident 27).

149. Plaintiff's sole source of information concerning Alleged Incident 2 is DiBdther’s
hearsay account of what D.B. supposedly said happ&ned.

150. D.B.’s mother presented a purported summary of the history between D.B. and B.B. t
Ms. Percy.

151. D.B.’s mother’s purported summary of the history suggested that any issuesrbetwe
D.B. and B.B. did not relate to gender stereotyping or disability®pias.

152. Nevertheless, the middle school principdk. Percy, arranged for D.B.’s locker to be

moved away from B.B.’s locker.

34 As set forth above ifootnote 4 of this Decision and Ordé&tlaintiff's responsstating
that this fact is undisputed then including facts tending to disprove it is improper amicishus
fact will be deemed admitted.

35 Plaintiff argues that this fact is disputed because the information will fall undersaly
exception without providing which exception or any specific citation to the recadetorth
above in footnote 19 of this Decision and Order, the Court does not find a hearsay exception
applicable here. Thereforée Court will deem this fact admitted.

36 Plaintiff disputes this fact but provides no citation to the record. In addition, Hlaintif
only response is a double negatstatement that “at no time diB.B.’s mother] elude to the
fact that the history he&reen B.B. and D.B. did not relate to gender stereotyping or disability
bias.” (Dkt. No. 189, Attach. 7, at 1 172.) This response is insufficientatecaa issue of fact
for trial.
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153.

154.

155.

156.

157.

158.

159.

Alleged Incident 3

Plaintiff alleges that in Spring, 2011, a fellow student, N.B., bullied D.B. (“Atlege

Incident 3”).

Plaintiff's sole sources of information concerning Alleged Incident 3 a@e$mother’s

hearsay account of what D.B. supposedly said happened, and her hearsay account of what
her other son, M.B., supposedly said happened on th¥ bus.

M.B. denied knowing who N.B. is and denied knowing if N.B. rode the bus with him and
D.B.

D.B.’s motherdoes not remember if D.B. ever reported that N.B. made any reference to
D.B.’s disability or gender stereotyping in Spring, 2011.

The Alleged Incidents in High School

D.B. attended high school (ninth through twelfth grade) in the District from 2011 until his
death on March 3, 2014, during his junior year.

The Dog Abuse Rumor

Plaintiff alleges that fellow students spread a rumor that D.B. was engagiegual
conduct with his dogs (the “Dog Abuse Rumat®).
D.B.’s mother #egesthat, to her knowledge, this alleged rumor was what D.B. was

referring to when he said people were spreading “stupid gay rumours [sic]” about him.

37

Plaintiff argues that this fact is disputed because the informatlibfall under a hearsay

exception without providing which exception or any specific citation to the recadetorth
above in footnote 19 of this Decision and Order, the Court does not find a hearsay exception
applicable here. Therefore, the Couilt deem this fact admitted.

38

This rumor began either during the 2013-2014 school year or some time stduging

D.B. was in eighth grade.
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160. Plaintiff has no evidence that the Dog Abuse Rumor had anything to do with gender
stereotyping or disability bias, and cannot even explain how it could involve gender
steredyping or disability bias?

The May 2012 Lunch Incident

161. On or about May 16, 2012, D.B. wrote a note, which he had a third student, W.W.,
deliver to B.B. The note called B.B. a “little pussy,” referred to B.Bit€lchicken
arms,” and challenged B.B. toeet D.B. in the boys’ bathroom. B.B. did not dd%o.

162. On May 17, 2012, D.B. initiated an encounter with B.B. (the “May 2012 Lunch
Incident”). D.B. got up from the table he was sitting at during lunch, walked over to the
table where B.B. was sitting, and sat next to B.B. D.B. again invited B.B. to fight. B.B
saidthat, if D.B. wanted to fight, they could meet at a location outside the school, and
that, if they did fight, he would “kick [D.B.’s] ass” or words to that effétt.

163. A videorecording of the May@2 Lunch Incident exists.

39 As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuiftfic
knowledge does nareate an issue of fact for trial.

40 Plaintiff deniesthe characterization of the substance of the note but does not cite to any
specific portion of the record in support of that denial. As set forth above in footnote 14 of this
Decision and Order, sh@ responses insufficient to create an issue of fact for trial.

4 Plaintiff denies this fact as asserted and cites solely to the “testimoMrsoHeyman,

who witnessed the incident. However, the Court is unable to locate in the record antaffid
deposition transcript from Mrs. Heyman. Further, the document cited ioyifPia a

combination of handwritten and typed notes dated May 17, 2012, unsigned and unsworn by
anyone. (Dkt. No. 189, Attach. 37.) Plaintiff includdisits exhibits inits oppositiorpapers
unattached to anyffadavit, which makes it impossible for the Court to identify Plaintiff's
exhibits. Regardless, the exhibit cited by Plaintiff to support its contentivtthik fact is
disputeds clearly hearsay as well as beumgsigned and unsworn. As a result, the Court deems
the fact admitted.
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164.

165.

166.

167.

168.

169.

170.

Plaintiff alleges thatduring the May 2012 Lunch Incident, B.B. “approached [D.B.]
during lunch time and started shouting,” and that B.B. “made an aggressive lunging
motion toward [D.B.] and told [D.B.] he was going to ‘kick the shit’ out of him.”

The videorecording of the May 2012 Lunch Incident shbwa walking over to sit

down next tdB.B. and engage him in conversation.

The videorecording of the May 2012 Lunch Incident shows that B.B. did not approach
D.B.

The videorecording of the May 2012 Lunch Incident shows that B.B. did not make “an
aggressive lunging motion” toward D.B.

The videorecording of the May 2012 Lunch Incident does not record B.B. as saying he
was going to “kick the shit” out of D.E

B.B. did not initiate the encounter and it was D.B. who first suggested the two boys
should fight#?

Plaintiff has no evidence that the May 2012 Lunch Incident had anything to do with

gender stereotyping or disability bi¥s.

42

As set forth above in footnote 4 of this Decision and Qrekintiff's responsstating

that this fact is undisputed then including facts tending to disprove it is improper atigishus
fact will be deemed admitted. Plaintiff also cites to the document discussed malfovmote 41
of this Decision and Order, which is inadmissible and will not be considered by the Court.

43

As set forth above in footnote 4 of this Decision ande€@Plaintiff's responsstating

that this fact is undisputed then including facts tending to disprove it is improper atigighus
fact will be deemed admitted. Plaintiff also cites to the document discussed malfovmote 41
of this Decision and Omt, which is inadmissible and will not be considered by the Court.

44

D.B.’s mothertestified that her basis for believing that this incident had to do with

disability bias is because D.B. told her that he told students that he had a histeig@f se
psydiatrists and psychologists. (Dkt. No. 179, Attach. 33, at 88-89.) As set forth above in
footnote 19f this Decision and Order, this testimony is at least one layer of hearsey and
inadmissible. MoreoveD).B.’s mother’s testimonthat students engaged in this incident
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171. Defendant Gilfus counseled D.B. and B.B. not to engage in conflict with each other or to
bother each othé?.

The June 2012 Pencil Lead Incident

172. D.B. reported to Deborah Eldridge-Block that on June 1, 2012, several pieces of pencil
lead landed on his shoulder, in his hair, and on the paper on his deskadpraugice
Regents Examination (the “June 2012 Pencil Lead Incident”). He stated dhdtrict
know who had thrown the lead pieces but that he believed it was B.B.

173. The District’s investigation showed that B.B. and another student, A.B., were trowin
small objects back and forth at each other, not at D.B.

174. B.B. and A.B. had no intention of hitting D.B. with anythiffg.

175. Plaintiff alleges thatduring the June 2012 Pencil Lead Incident, B.B. threw things
intending to hit D.B.

176. Plaintiff's sole information rgarding the June 2012 Pencil Lead Incident is D.B.’s

mother’'shearsay account of what D.B. supposedly said hapg€ned.

because they knew of D.B.’s mental health histesntirely speculative, lackingny facts or
allegations that such a connection exists.

45 As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuiftfic
knowledge does not ae an issue of fact for trial.

46 As set forth above in footnote 14 of this Decision and Order, Plaintiff's argument that thi
fact is disputed without a specific citation to the record settirtg fbe basis for the dispuie
insufficient to crate an issue of fact for trial.

47 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsay exception without providing which exceptionpeafie
citation to the reaal is insufficient to crate an issue of fact for trial.
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177. Defendant Gilfus directed all faculty working with D.B. and B.B. that the tws bare
to be on opposite sides of the room during tesdirgj! times*®

178. He also requested that the school guidance counselor, Ms. Nevala, make saedD.B
B.B. were not scheduled in any periods together for the remainder of their hagi sc
careers®®

179. B.B. and D.B. did not have classes together again after that.

180. B.B.’s locker was also moved away from D.B.’s locker, and their lockers vegex next
to each other agailf.

181. D.B. passed the actual examination for which he had been taking a practice exgm dur
the June 2012 Pencil Lead Incident.

The June 2012 Gum Wrapper Incident

182. On or about June 7, 2012, a fellow student, T.M., threw a gum wrapper to get D.B.’s
attention (the “June 2012 Gum Wrapper Incident”). He later wrote a note expldiatng t

he had simply been trying to get D.B.’s attentién.

48 As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuiftfic
knowledge does not ae an issue of fact for trial.

49 As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuftfic
knowledge does not aie an issue of fact for trial.

50 As set forth above in footnote 2 of this Decision and Order, where a non-nmetetr
admits nor disputea fact the response is deemed an admission. In addition, after some
discussion, Plaintiff states that it is undisputed, thfter 2012, B.B. and D.B.’s lockers were not
located next to one another.

51 As set forth above in footnote 4 of this Decision and Qrekintiff's responsstating
that ths fact is undisputed then including facts tending to disprove it is improper antiithus
fact will be deemed admitted.
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183. Plaintiff hasno evidence that the June 2012 Gum Wrapper Incident had anything to do
with disability bias>?

184. Plaintiff alleges thatduring the June 2012 Gum Wrapper Incident, T.M. and other
students, including B.B., told D.B. he was “too much of a ‘pussy’ to Kill hiimisel

185. D.B.’s mother, however, admits she has no basis to believstétamenoccurred and
that the Complaint is simply incorrect in alleging that it tfid.

186. No such comment was in fact made during this inciéént.

187. Plaintiff's Complaint also alleges thaturing the June 2012 Gum Wrapper Incident,
students called D.B. “gay.”

188. Plaintiff's sole information that a student called D.B. “gay” during the June 2012 Gum
Wrapper Incident i©.B.’s mother’shearsay account of what D.B. supposedly said

happened?®

52 Plaintiff argues that this incident was motivated by a disability bias becausatstud

knew that D.B. was seeing doctors, called him stupid, and thought he was stupid. (Dkt. No. 179,
Attach. 33, at 90.) As set forth above in footnote 44 of this Decision and Order, D.B.’'s mother
testified that D.B. told her that he told students that he had a history of seeing pisyslaiatl
psyclologists, which is how D.B.’s mother knew that other students knew of D.B.’s mental

health history. (Dkt. No. 179, Attach. 33, at 88-89.) As set forth above in footnote 19 of this
Decision and Order, D.B.’s mothgtestimony is at least one layer of regy and is

inadmissible. MoreoveD).B.’'s mother’s testimonthat students engaged in this incident

because they knew of D.B.’s mental health histesntirely speculative, lackingny facts or
allegations that such a connection exists.

53 As set forthabove in footnote 2 of this Decision and Order, Plaintiff's lack of sufficient
knowledge does not create an issue of fact for trial. Also, as set forth above in footnthtis 2 of
Decision and OrdePlaintiff failed to admit or deny this asserted fact, so the Court will deem it
as admitted.

54 As set forth above in footnote 4 of this Decision and Qrekintiff's responsestating
that this fact is undisputed then including facts tending to disprove it is improper atigighus
fact will be deemed admitted.

55 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsay exception without providing which exceptionpeafis
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189. The alkged use of the term “gay” was not reported to the District in connection with the
June 2012 Gum Wrapper Incidéht.

The September 2012 Hair Spray Incident

190. In September, 2012, a fellow student, H.S., was disciplined for spraying hair spray that
got in D.B.’s eyes (the “September 2012 Hair Spray Incident”).

191. There is no evidence that the September 2012 Hair Spray Incident had anything to do
with gender stereotyping or disability bias, or that it was even miscondeictiantally
directed at D.B®

192. NeverthelessDefendant Gilfus gave H.S. two days of detention for “Dangerous/Reckless
Behavior.”

193. There were no further issues reported between H.S. and D.B.

citation to the record is insufficient to create an issuaddffor trial. Plaintiff also attacks the
affidavits of T.M. and B.B. as “self-serving.” As set forth above in footnote 12 oD#ussion
and Order, Plaintiff’'s attack on the credibility of T.M. and B.B. is insufficierdreate an issue
of fact fortrial.

56 Plaintiff's response that this asserted fact is “disputed as to hearsagti-responsive.
Defendants do natly onany hearsay with regard to this fact. Further, Plaintiff does not cite to
any specific portion of the record to support such dispute. As sudBpthiedeems this fact
admitted.

57 Plaintiff disputes this fact as to H.S.’s intent. However, the fact asserscdt make
anyfactual assertioabout H.S.’s intentSee, supraootnote 4 of this Decision and Order.
Plaintiff also disputes that H.S. was disciplined for spraying hair spray that got in ByBss
Yet, Plaintiff's recitation of this incident also provides that H.S. sprayedshey and some or
all of that hair spray got into D.B.’s eyes. Therefore, the Gailirdeem this fact admitted.

58 Plainiff disputes this fact becausedetter that was sent to H.S.’s parents states that
Defendant Gilfus did not determine H.S.’s intent. (Dkt. No. 189, Attach. 41, at 8.) However, the
asserted fact is merely that tees no evidence that the misconduct (H.S.’s act of spraying the
hair spray that got in D.B.’s eyes) was intentionally directed at D.B. lwibiprecisely what the
citation provided by Plaintiff states. The citation provided by Plaintiff does sptidithis fact

as asserted
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The December 2012 Binder Incident

194. In December, 2012, an incident occurred involving D.B. and a fellow student, S.S. (the
“December 2012 Binder Incident”). During a class, D.B. reached over andesh®&.’s
notes with his hand. S.S. took D.B.’s pencil, but gave it back, warning D.B. not to smear
his notes again. D.B. nevertheless did it again. S.S. then took D.B.’s pencil and broke it.
When they stood up to leave at the end of the period, D.B. took S.S.’s binder. S.S.
demanded the binder back, but D.B. refused. As a result, S.S. pushed him. He then
followed D.B. down the hall and down the stairs to D.B.’s locker, demanding the return
of the binder, but did not push D.B. again. D.B. punched S.S. in the face, knocking his
glasses off. S.S. picked up his glasses anddeft.

195. Plaintiff's sole information regarding the December 2012 Binder IntidéhB.’s
mother’'shearsay account of what D.B. supposedly said hapg€ned.

196. There is no evidence that the December 2012 Binder Incident had anything to do with

gender stereotyping or disability discriminatitn.

59 Plaintiff disputes this fact and cites to the Second Amended ComplargetAorth

above in footnote 23 of this Decision and Order, the Second Amended @ungptet verified

and is thus not admissible evidence. Plaintiff also cites to testimony fron2Niddut another
incident between D.B. and S.S. As set forth above in footnote 4 of this Decision and Order, the
response to Defendants’ Statement of Material Facts is not the propergplacelf additional

facts. SeeN.D.N.Y. L.R.7.1(a)(3) {To the extent that a nemovant desires to set forth any
additional material facts that he contends are in dispute, he or she is required to do so in
separately numbered paragraphs

60 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsay exception without providing which exceptionpeafis
citation to the record is insufficient to creatn issue of fact for trial.

61 Plaintiff cites to J.B.’s affidvit to dispute this fact and argues that “several” individuals
called D.B. “gay” and “faggot” on a daily basis. (Dkt. No. 189, Attach. 7, at 1 226.) However,
J.B.’s affidavit mentions neither S.S. nor recites any incident even somemHhat s nature to

the December 2012 Binder IncidenBeg€ generall{pkt. No. 189, Attach. 4.) Therefore,

Plaintiff failed to identify any specific citation in the record that disputes this Rlaintiff also
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197. No report of the December 2012 Binder Incident was made until s&attr.

198. Defendant Gilfus investigated the matter when it was brought to his attention, by
interviewing D.B. and S.S. He concluded D.B. was the aggressor and instigator.
However,because the incident had happened so long before the report came to him, he
determined not to impose disciplife.

The January 2013 A.M. Bus Incident

199. On January 25, 2013, an incident occurred involving D.B. and a fellow student, A.M. (the
“January 2013 A.M. Bus Incident”). D.B. was on the school bus with his headphones
down around his neck and music playing so loud the other students on the bus could hear
it. A fellow student, A.M., asked D.B. to turn the music down. D.B. refused. A.M. began
sending a text on his phone, at which point D.B., kicked the phone out of A.M.’s hands.
A.M. reached for D.B.’s headphones in retaliation, and D.B. reared back in his seat and

kicked A.M. in the face, giving A.M. a bloody no%e.

cites toD.B.’s mother’s testimony regarding students knowing D.B.’s mental healthyhigsr
set forth above in footnote 44 of this Decision and Order, Plaintiff’'s argumentutantt knew
of D.B.’s mental health history is hearsay. MoreoieB.’'s mother’s testimonthat students
engaged in this incident because they knew of D.B.’s mental health héstotyrely
speculative, lackingny facts or allegations that suchannection existsSuch a speculative,
unsupported allegation is insufficient to deean issue of fact for trial.

62 As set forthabove in footnote 5 of this Decision and Order, Plaintiff's response disputing
this fact is insufficient for two reasand) it appears that Plaintiff is claiming a lack of personal
knowledge, which, as discussed above in footnote 2 of this Decision and Order, is insufficient;
and (2) Plaintiff alludes to a need for additional discovery but does not make the eequisit
showing for more as required by Fed. R. Civ. P. 56(d).

63 Plaintiff disputes this fact and directs the Court to certain paragrajissttement of
additional material facts in dispute. (Dkt. No. 189, Attactat¥,229.) Plaintiff's statement of
additionalmaterial facts in dispute cites to the following seven source8.Bl)s mothets
deposition; (2) B.H.’s affidavit; (3) “Handwritten Notes from incident betwedh Bnd A.M.”

that are unsworn, unsigned, and undated; (4) the Second Amended Complaint; (5) Defendant
Gilfus’ affidavit; (6) D.B.’'s motheis e-mails with the Districtand (7) and the deposition of

M.M.2 discussing an additional incident between D.B. and A.M. It is undisputed that, of those

35



200. D.B. himself stated in a text that A.M. “punched my beats [headphones][salde
kicked his phone” and that aftee struck A.M., “he was bleeding everywhefé.”

201. When D.B. reared back in his seat to kick A.M., his headphones fell off his neck and hit
the bus floor, cracking the band.

202. Plaintiff alleges that the January 2013 A.M. Bus Incident involved A.M. “bullying. D.
on the school bus. In particular, Plaintiff alleges that A.M. called D.B.’sarigay” and
that D.B. kicked A.M. because A.M. had his fist cocked back to punch D.B.

203. A.M. did not call D.B.’s music “gay” and did not make a fist at any p&int.

204. Plaintiff's sole information concerning the January 2013 A.M. Bus Incident is D.B.’s
mother’'shearsay accounts of what D.B. and M.B. supposedly said happened, as well as
her hearsay accounts of hearsay accounts relayed by tweitmasses to the evenise(,

Mr. Gilfus and the District’s transportation directft).

sources listed above, B.H. is the individual who was present for the January 2013 A.M. Bus
Incident, thus the other sources all constitute inadmissible hearsay. Bifieéddisat “A.[M.]
instigated an altercation where he tried to grab D.[B.]'s headphonestoffi@nd D.[B.] kicked
A.[M.] in the face. A.[M.] called D.[B.] a ‘dog fucker’ multiple times to hiséaduring that
altercation and on other occasions as well.” (Dkt. No. 189, Attach. 3, at  7.) The Court does
not read B.H.’s affidavit as otrary to this fact as assertadstead the Court finds it
complimentary.

64 Plaintiff states that this fact is undisputed as to what the text mestsagre but disputed

as to whether the teks inclusive of all the factsgain ciing to her statement of additional

material facts in dispute and the depositiod.’s father Robbie Briggs. (Dkt. No. 189,

Attach. 7, at § 230.) As set forth above in footnote 63 of this Decision and Order, and because it
is undisputed that Robbie Briggs was not present for the January 2013 A.M. Bus Inb&ent,

Court finds thaPlaintiff's citations to the record fail to dispute the fact as asserted.

65 Plaintiff disputes this fact and again cites tcsttstement oadditionalmaterial facts in
dispute. As set forth above in footnote 63 of this Decision and Order, of the sourcey cited b
Plaintiff, there is no non-hearsay, admissible source regarding the January 20 Bua.M
Incident to support the allegation that A.M. called D.B. gay or made a fistds\waB.

66 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsay exception without providing which exceptionpeafis
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205. When M.B. testified at deposition, he recited what he heard in the verbal exchange
between A.M. and D.B., which did not include any antigay slurs or even any insults, and
he confirmed that he had describedhis testimony everything he remembered hearing
the two boys say.

206. The sole noriearsay evidened.M.’s, M.B.’s, and M.H.’s sworn accounts—is that A.M.
did not, in fact, use the term “gay” during the January 2013 A.M. Bus Indident.

207. Further, when M.B. ified athis deposition, he described A.M. as reaching for D.B.’s
headphones, not trying to punch D.B., and admitted that he did not remember whether
A.M.’s hand was open or closed.

208. There is no admissible evidenestablishinghat the January 2013 A.Nus Incident
had anything to do with gender stereotyping or disability bias; Plaintiiis that it did
is based not merely on hearsay but on hearsay not supported by the actuadsftness

209. Based on his investigation, which included interviews of stisdeimo were present on
the bus, Defendant Gilfus concludihét Plaintiff's allegation that this incident was

motivated by gender stereotyping was unfounded

citation to the record is insufficient to create an issue of fact for trial. Plailstif attacks the
affidavit of A.M. referring to it as “sel§erving.” As set forth above in footnote 12 of this
Decision and Order, Plaintiff's attack on the credibility of A.M. is insidfit to create an issue
of fact for trial

67 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsay exception without providing which exceptionpeafie

citation to the record is insufficient to create an issue of fact for trial. Plailstif attacks the
affidavit of A.M. referring to it as “sel§erving.” As set forth above in footnote 12 of this
Decision and Order, Plaintiff's attack on the credibility of A.M. is insidfit to create an issue

of fact for trial.

68 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the

information will fall under a hearsay exception without providing which exceptionpeafie
citation to the record is insufficient to create an issue of fact for trial.
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210.

211.

212.

213.

214.

215.

216.

217.

218.

219.

D.B. received two days’ detention for the January 2013 A.M. Bus Incident.
Defendant Gilfus alsoounseledhe two boys regarding the January 2013 A.M. Bus
Incident

The January 2013 A.M. Threat Incident

As A.M. left the bus with a bloody nose, he promised D.B. that he would “get” D.B. at a
future time. He later reiterated his intent to retaliateresgdd.B. during a conversation

with Defendant Gilfus (the “January 2013 A.M. Threat Incident”).

Defendant Gilfus counseled A.M. against any retaliation for D.B. kicking himeifisice

and giving him a bloody nose.

A.M. did not retaliate against D.B.

There were no further incidents between D.B. and A.M.

Alleged Incident 4

After the A.M. Bus Incident, D.B.’s headphones had a crack in the band that went over
the wearer’s head.

The headphones would still carry music and would still stay on D.B.’s heagtlor n
despite the crack.

Plaintiff alleges that N.B. told D.B. that his headphones weren't really brékbeged
Incident 4”).

Plaintiff alleges thatby supposedly telling D.B. his headphones weren't really broken,

N.B. “verbally harassed” D.B. regarding “the type of headphones D.B. d#ns.”

69

As set forth above in footnote 2 of this Decision and Order, where a non-nmeNtuer

admit nor disputea fact the response is deemed an admission.
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220. Plaintiff's sole information concerning Alleged Incident Oid.’s mother’'shearsay
account of what D.B. supposedly said happefied.

Alleged Incident 5

221. Plaintiff alleges that on January 28, 2013, a fellow student, M.H., threw various items at
D.B. on the school bus “[i]n retaliation for the bus incident between [D.B.] and A.M.”
(“Alleged Incident 5”).

222. M.H. did not throw anything at D.B. on the bus or othervise.

223. Plaintiff has never advanced any Aoearsay evidenddat Alleged Incident 5
occurred’?

The 2013 Suicide Text Incident

224. Plaintiff alleges thatapproximately a year before D.B.’s death, T.M. sent D.B. a text
stating that D.B. was “too much of a pussy” to kill himself and/or that D.B. should “take
one of youmpreciots guns and do the world a favor—go kill yourself,” or words to that

effect (the “2013 Suicide Text Incident”).

7 As set forth abovenifootnotel9 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsay exception without providing which exceptionpeafie
citation to the record is insufficient to ate an issue of fact for trial.

n In respmse to this fact, Plaintiff directs the Court tostatement o&ddditionalmaterial

facts in dispute, wherié cites toD.B.’s mother’scorrespondence with the District regarding this
incident. D.B.’s mothes correspondence includes a recitation of . told her about

Alleged Incident 5. (Dkt. No. 189, Attach. 27, at 12.) As set forth above in footnote 19 of this
Decision and Order, this is at least one layer of hearsay and is inadnfisispoleposes of this
motion for summary judgment. acking any specific citation to the record of admissible
evidence, the Court deems this fact admitted.

72 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsay exception without providing which exceptionpeafie
citation to the record is insufficient to createissue of fact for trial.

39



225.

226.

227.

228.

229.

230.

231.

232.

233.

D.B.’s mother recalls the text as having been sent on a weekend, i.e., olissideol
hours.

M.M.2 also claimed that, D.B. showed leetextsentat some pointhy T.M. stating that
D.B. should “take one of your precious guns and kill yourself.”

No such text appears either in the Cellebrite Text Report prepared by the Ne®taiark
Police or in the report prepared by Kessler Intermatio

M.M.2 did not report this incident to any staff member or teacher and did not witness
anyone report it.

The 2013 Suicide Text Incident was not reported to the District.

The District had no knowledge of the alleged 2013 Suicide Text Incident prior to D.B.’s
death’®

Alleged Incident 6

Plaintiff alleges thatapproximately a year before D.B.’s death, an unidentified fellow
student or students told him he was a “psycho” and/or that he needed to “go see a shrink,”
or words to that effect (“Alleged Incident 67).

In separate testimonip.B.’s mother claimed D.B. said T.M. told him he needs to “go

back to your doctor” comment.

Plaintiff's sole information concerning Alleged Incident @i8.’s mother’'shearsay

account of what D.B. supposedly said happefied.

73

As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuftfic

knowledge does not create an issue of fact fdr tria

74

As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the

information will fall under a hearsay exception without providing which exceptionpeafie
citation to the record is insufficient to aete an issue oftt for trial.
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234. Alleged Incident 6 wasever reported to the Distriby D.B. or anyone elsg.
235. The District had no knowledge of Alleged Incident 6 prior to the filing of the
Complaint’®

The March 2013 N.B. Orange Peel Incident

236. Plaintiff alleges that in March, 2013, N.B. was throwing orange peels at D.B. in the
lunchroom, when sae of the orange peels hit T.MN.B. stated“Sorry, T.M., | meant to
hit [D.B.].” D.B. was actually hit by the orange peels.

237. Plaintiff's sole information that N.B. was trying to hit D.B. (ratthan T.M., the student

he actually hit) during the March 2013 N.B. Orange Peel IncidéhiBss mother’'s

s Plaintiff disputes this fact and cites to M.M.2's testimony that she saw D.Bt teploe
office multiple times and tell Defendant Gilfus that he needed to talk becausastuden

calling him names. (Dkt. No. 189, Attach. 7, at 1 266.) Taking M.M.2's testimony agh&ue
Court finds that the statemestill does not establish that Defendant Gilfus had actual knowledge
that students were calling D.B. a “psycho” and saying that he needed to see a Sjuiblack

to his doctor. Riintiff also cites to Defendant Gilfus’ Annual Professidhaiformance Review,
which stateghat Defendant Gilfus needed to “maintain formal and informal records on students,
parents and staff. The district does not want to be in another situation like the Briggg fooki
notes that were sent to the school but not kept.” (Dkt. No. 189, Attach. 43, &idlever, as
explained by th affidavit of Defendant House, the statement in Defendant Gilfus’ Annual
Professional Performance Review regarding fteed to keep a log of complaints received from
parents or students regarding issues other than student disciploreginated with Plaintiff’s
claim that althouglpD.B.’s mother] made complaints to Mr. Gilfus about student disciplinary
issues involving D.B., there were no records in his student file concerning the lsame
recognized that records pertaining to parent or student complaints about studpimeliwould

be in ‘SchoolTool’ software used by the District, so | expressly limitetbtheequirement to
issues ‘other than student disciplinary issues.’ It was intended to reirtiere&isting rule, and
was not included because | had any information that Mr. Gilfus had actuady faikeep

records of nordisciplinerelated complaints.” (kt. No. 194, Attach. 5, at  10.) Further, there
is no allegation made by Plaintdtirrently before the Court that D.B.’s motlogranyone else
reported Alleged Incident 6 to the Defendants or their representatives prid.® death.

6 Plaintiff provides the same or substantially the same response as the Court discussed
above in footnote 75 of this Decision and Order.
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hearsay account of what D.B. supposedly said happened, and her hearsay account of
Defendant Gilfus’ multiple hearsay account.

238. Defendant Gilfus iterviewed N.B., T.M., and D.B., and concluded that N.B. had in fact
been trying to hit T.M., the student who actually was struck by the orange peel. He
counseled N.B. not to throw things.

Alleged Incident 7

239. Plaintiff alleges that in March, 2013, N.B. threw items at D.B. on the school bus
(“Alleged Incident 77).
240. No report was ever made that N.B. had thrown items at D.B. on the schd8l bus.

The June 2013 Fight Incident

241. OnJune 11, 2013, D.B. and J.R. texted each other during the school day to arrange a
fight. The texts showed it was a mutual decision to fight.

242. Infact, D.B. said in a text that J.R. “told me not to talk about him and | got pisteqgh s
a fight, and beat tgsic] shit out of him to where the principlsic] jumped on me and had
to hold me down.”

243. OnJune 11, 2013, D.B. and J.R. fought outside the school near the area where the
afternoon buses were waiting (the “June 2013 Fight Incident”).

244. Plaintiff alleges that in the June 2013 Fight Incident, J.R. “jumped” D.B.

” As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsayxeeption without providing which exception or a specific
citation to the record is insufficient to ete an issue of fact for trial.

& Plaintiff provides the same or substantially the same response as the Coggeatisc
above in footnote 76f this Decsion and Order.
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245. Plaintiff has no information that the June 2013 Fight Incident had anything to do with
gender stereotyping or disability bi&s.

246. D.B. received three days’ suspension, while J.R. received five days’ suspensimsebeca
he was found to have tobacco on his person.

The September 2013 Neck-Poking Incident

247. On September 23, 2013, an incident occurred between D.B. and a fellow student, C.T.
(the “September 2013 Neck-Poking Incident”). During lunch, D.B. poked C.T. in the
neck multiple times with a pencil, without C.T. doing anything to provoke D.B. (in
particular, without C.T. first talking to D.B. or even looking at him). C.T. told D.B. to
stop but D.B. refused to stop. D.B. poked C.T. so hard he drew blood in two places. C.T.
then punched D.B. in the faé@.

248. Defendant Gilfus observed a videoratiag of the September 2013 Neck-Poking
Incident. It showed D.B. poking C.T. in the neck with a pencil without any apparent
provocation (and, in particular, without C.T. first talking to D.B. or even lookiga

C.T. telling D.B. to stop, D.B. contiing, and finallyC.T. punching D.B!

& As set forth above in footnote 44 of this Decision and Order, Plaintiff's argument that
students knew of D.B.’s mental health history and rumors about his sexual arrergdtearsay.
Moreover, D.B.’s mothes testimony that studenengaged in this incident because they knew of
D.B.’s mental health history and/or sexual orientatsoentirely speculative, lackirany facts or
allegations that such a connection exists. Such a speculative, unsupported alled2itantitfy

is insufiicient to create an issue of fact for trial.

80 In opposition, Plaintiff directs the Court its Statement of Disputed Material Facts,
whereit cites toD.B.’s mother’scorrespondence with the District. (Dkt. No. 189, Attach. 27, at
16.) Itis undisputed that D.B.’s mother’s account of the incident with C.T. is based on what
D.B. told her about the incident. As set forth above in footnote 19 of this Decision and Order,
D.B.’s mother’s account of what D.B. told her that C.T. said to him is at leashysref

hearsay and is inadmissible.

81 Plaintiff's response disputing this fact is insufficient. Plaintiff seems to angume
handthat ithas possession of the video and knows what the video depicts, in which case
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249. Plaintiff alleges the September 2013 Ndubking Incident began when C.T. engaged in
namecalling against D.B., leading to D.B. poking C.T. in the neck with a pencil, and
then C.T. punching D.B.

250. Plaintiff's sole infornation concerning the September 2013 Neck-Poking Incident is
D.B.’s mother’s hearsay account of what D.B. supposedly said happened and multiple
hearsay descriptions of alleged comments by Defendant &lfus.

251. C.T. received out-of-school suspensit@$S”) for his role in the Neclkoking Incident.
However, D.B. received tyin-school suspension (“ISS”).

252. Plaintiff has no information suggestingetBeptember 2013 Neck-Poking Incident had
anything to do with gender stereotyping or disability bias. In particul&:.,Dmother
testified that sheloes not remember if D.B. ever told her that C.T. used any antigay
slurs®

Alleged Incident 8

253. Plaintiff alleges that in October, 2013, C.T. resumed making comments to D.B. €dlleg

Incident 8”).

production by Defendants is not requirdd.the alternativeif Plaintiff does not have access to
the video, thetits opposition still fails because a non-movant cannot claim inadequate discovery
without satisfying the requirements $etth in Fed. R. Civ. P. 56(d).

82 D.B.’s motheradmit that the source of her information is from what D.B. relayed to her.
As set forth above in footnote 19 of this Decision and Order, this constitutes at leastevrod |
hearsay and is inadmissible.

8 As set forth above in footnote 44 of this Decision and Order, Plaintiff's argument that
students knew of D.B.’s mental health history and rumors about his sexual arrergdtearsay.
Moreover, D.B.’s mother’s testimony that students engaged in this incident décayknew of
D.B.’s mental health history and/or sexual orientatsoentirely speculative, lackirany facts or
allegations that such a connection exists. Such a speculative, unsupported alled2itantitfy

is insufficient to crate an issue of fact for trial.
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254. Defendant Gilfus consulted with C.T., who advised that he had not, in fact, made any
comments to D.B., and was continuing not to sit at D.B.’s table or to speak to him during
lunch as instructed. There was no evidence to the contrary beside D.B.’s wordsthat wa
brought to Defenda Gilfus’ attention®*

255. Plaintiff's sole information concerning Alleged Incident &id.’s mother’'shearsay
account of what D.B. supposedly said happéefied.

256. There were no further incidents involving D.B. and C.T.

Alleged Incident 9

257. Plaintiff has alleged &t R.J., C.B., and T.G.2 engaged in harassment or bullying of D.B.
at unspecified times in high school (“Alleged Incident 97).

258. Noone ever reported to Defendant Gilfus that R.J., C.B., or T.G.2 had harassed or bullied
D.B.%¢

259. Indeed, neither D.B.’s mother nor D.B.’s father identified R.J., C.B., or T.G.2 when
asked to identify the students who bullied, harassed, or discriminated against D.B.

Alleged Incident 10

84 Plaintiff disputed ths fact and cited t®.B.’s mother’se-mail correspondence with
Defendant Gilfus. D.B.’s mother’s source of information in heragéls regarding Alleged

Incident 8 are what D.B. told her. As set forth above in footnote 19 of this Decision amd Orde
D.B.’s mother’s unsworn, unsigned electronic communication regarding whatdiiBuetr is at
least one layer of inadmis$gbhearsay.

85 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a barsay exception without providing which exception or a specific
citation to the record is insufficient to create an issue of fact for trial.

86 Plaintiff provides the same or substantially the same response as the Coggeatisc
above in footnote 76f this Decision and Order.
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260. Plaintiff alleged that“[iln the days leading up to his death, [D.B.] was held down by a
group of boys in the locker room while they took his cell phone and texted a girl, ‘I'm
gay” (“Alleged Incident 10").

261. Plaintiff's sole source of information concerning Alleged Incident 10 was aheul
hearsay account from the mother of D.B.’s fellow student, K.M., who had supposedly
heard the story from K.N{’

262. K.M. did not actually witness any such incident; he only heard other students talking
about a supposed incident in the locker room. He believes part of the story he heard

involved a text being sent outjtdoes not recall the story being that the text was “I'm

gay.
263. Although the incident supposedly occurred a day or two before D.B. died, no such text
appears either in the Cellebrite Text Remorthe Kessler Investigationelgort.
264. Alleged Incident 10 was never reported to the Distfict.
The Reportshtat Were Made bfp.B.’'s Mother and Her Husband Patently Did Not Suggest

Harassment or Bullying Based on Gender Stereotyping, DisabilithedPérception that
D.B. Was Disabled

265. Defendants, in an interrogayo sought specificity as to what the “Briggs Family brought
. . . to the attention of the school” as alleged in the Second Amended Complaint,
including when, to whom, and how the matter was “brought . . . to the attention of the

school.”

87 As set forth above in footnote 19 of this Decision and Order, Plaintiff's response that the
information will fall under a hearsay exception without providing which exceptionpeafie
citation to the record is insufficient tweate an issue of fact for trial.

88 Plaintiff provides the same or substantially the same response as the Coggeatisc
above in footnote 75 of this Decision and Order.

46



266. Plaintiff listedtwenty-seven instances in which issues were purportedly brought to the
attention of employees or officers of the District, either verbally or in writing.

267. The first purported report concerned the 2004 Mellon Comment, as set forth above in
134, was made@proximately six years before 2010, when D.B. was diagnosed with
various disorders.

268. The second purported repaitgtedSeptember 28, 2009, was an e-mail that contained no
reference to any disability or perceived disability of D.B., gender digtation, gender
stereotyping, antigay slurs, or any other indication that any alleged lgudlgioh
harassment was due to discrimination on the basis of a protected charaéferisti

269. The third purported repordatedSeptember 29, 2009, concerned Alleged Incident 1.

270. There is no admissible evidence that Alleged Incident 1 occurred, and no eviderice tha
concerned any disability or perceived disability of D.B., gender discrimmaender
stereotyping, antigay slurs, or any other indication that the alleged bullythg a
harassment was due to discrimination on the basis of a protected charaéferisti

271. The fourth purported report, issued during the 2009-2010 school year, involved a
discussion between D.B.’s mother avid. Percy of the issues between D.B. and B.B.

(including the March 2009 Shoving Incident), and D.B.’s mother’s submission of a

89 Plaintiff provides the same or substantially the same response as the Gusdeatis
above in footnote 75 of this Decision and Order.

%0 Plaintiff argues that the information would not constitute hearsay and evelnlift

would fall under a hearsay exception, but fails to provide any specific citattbe tecord or
identify which hearsay exception would be applicable. As set forth above in footnote 19 of this
Decision and Order, D.B.’s mothgtestimony regarding what D.B. told her is at least one layer
of inadmissible hearsay. Plaintiff directs the Court to Plaintiff's Besp to Defendants’

Material Fact (Dkt. No. 189, Attach. 8, at § 306Plaintiff’'s response provides the same or
substantially the same response as the Court discussed above in footnote 75 oisilois &et
Order.
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document describing the conflict between the boys. D.B.’s mother admitted she did not
remember if she ever described any antigay or other slurs used by B.Bverliar
discussio with Ms. Percy.

272. D.B.’s mother’s written account of the alleged “history” between D.B. and B.B. did not
portray the issues between the two boys as based on a disability or perceividitydita
D.B., gender discrimination, or gender stereotyping. htneed exactly one instance in
the manyyearhistory that B.Ballegedly used an antigay skuwhen in middle school
B.B. called D.B. a “bigger faggot than you were before” for requesting daukwor his
locker®!

273. B.B. did not make the alleged comment, and there is no admissible evidence that he
did.%

274. The fifth purported reportjatedDecember 22, 2009, was amail objecting to D.B.
being paired with B.B. for a class project. It contained no reference tosabjliy or
perceived disability of D.B., gender discrimination, gender stereotypitigag slurs, or
any other indication that the alleged bullying and harassment was due tmidigton

on the basis of a protected characteridtic.

o Plaintiff cites toD.B.’s mothers testimony regarding her concern about D.B.’s emotional
well-being and identifies that she described B.B. as a “bully” in her written acobtmg history
between D.B. and B.B. None of these arguats negate the fact as stated.

92 As set forth above in footnote 19, D.B.’s mother’s testimony regarding what D.B. told
her that B.B. said to him is at least one layer of inadmissible hearsay. Mo@Dsget forth
above in footnote 12 of this Decision and Order, Plaintiff’'s argument that B.Bda\af is self
serving is insufficient to create a genuine issue of matecalfér trial.

9% Plaintiff stated that this fact was undisputed. However, Plaintiff then said ¢hisda

disputed as to that there was no report of discrimination. Plaintiff provides no céetinh to
supportits argument that a rept of discrimination was made.
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275.

276.

277.

The sixth purported repodatedJanuary 20, 2011, was an @ihrconcerning Alleged
Incident 3. It contained no reference to any disability or perceived digaifild.B.,

gender discrimination, gender stereotyping, antigay slurs, or any otheatiadithat the
alleged bullying and harassment was due to discrimination on the basis of a protected
characteristic?

The seventh purported repatgtedMay 17, 2012, was telephone conversations with
Defendant Gilfus concerning the May 2012 Lunch Incident. The May 2012 Lunch
Incident did not involve any reference to any disability or perceived digatilD.B.,
gender discrimination, gender stereotyping, antigay slurs, or any otheatiadithat the
alleged bullying and harassment was due to discrimination on the basis of a protected
characteristic?

The eighth purpaded reportdatedMay 20, 2012, was a meeting with then
Superintendent of Schools Joseph Menard concerning the May 2012 Lunch Incident. It
did not involve any reference to any disability or perceived disability of DeBgey
discrimination, gender stergping, antigay slurs, or any other indication that the alleged
bullying and harassment was due to discrimination on the basis of a protected

characteristic®

94

Plaintiff provides the same or substantially the same response as the Caggetisc

above in footnote 93 of this Decision and Order.

95

Plaintiff provides the samar substantially the same response as the Court discussed

above in footnote 93 of this Decision and Order.

96

Plaintiff provides the same or substantially the same response as the Coggeatisc

above in footnote 93 of this Decision and Order.
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278. The ninth purported repodatedMay 22, 2012, was a follow-up telephone conversation
with Mr. Menard concerning the May 2012 Lunch Incident. It did not involve any
reference to any disability or perceived disability of D.B., gender digtation, gender
stereotyping, antigay slurs, or any other indication that the alleged bullyihg a
harassment as due to discrimination on the basis of a protected charactéfistic.

279. The tenth purported report, dated May 24, 2012, was an e-mail to Mr. Menard regarding
Defendant Gilfus’ “plan of action” with respect to the issues between DBBB. It
did not contain any reference to any disability or perceived disability af Deader
discrimination, gender stereotyping, antigay slurs, or any other indicatioin¢halleged
bullying and harassment was due to discrimination on the basis of a protected
charactestic.”®

280. The eleventh purported repodatedMay 30, 2012, was a further e-mail to Mr. Menard
regarding Defendant Gilfus’ plan of action. It did not contain any referencg/to a

disability or perceived disability of D.B., gender discrimination, genigestyping,

o7 Plaintiff cited toD.B.’s mother’stestimony regarding meetings and conversations she
had with Defendant Gilfus. (Dkt. No. 179, Attach. 33, 161:17-22.) The report contemplated in
this asserted fact is a telephone conversation with Defendant Menard. Thus, DiBéssm
statements to Defendant Gilfus do not contradict Defendants’ assertdthf@zBt’s mother

did not reference to any disability or perceived disability of D.B., genderimhination, gender
stereotyping, antigay slurs, or provide any otheicatibn that the alleged bullying and
harassment was due to discrimination on the basis of a protected charaatehsticelephone
conversation with Defendant Menard on May 22, 2012.

98 Plaintiff provides the same or substantially the same response as the Caggeatisc
above in footnote 93 of this Decision and Order.
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antigay slurs, or any other indication that the alleged bullying and harassasedtie/to
discrimination on the basis of a protected charactefistic.

281. The twelfth purported reportiatedMay 31, 2012, was yet another e-mail to Mr. Menard
regardirg Defendant Gilfus’ plan of action. It did not contain any reference to any
disability or perceived disability of D.B., gender discrimination, gentgestyping,
antigay slurs, or any other indication that the alleged bullying and harassasedtie/to
discrimination on the basis of a protected characteritic.

282. The thirteenth purported repodatedJune 3, 2012, was an e-mail concerning the June
2012 Pencil Lead Incident. The June 2012 Pencil Lead Incident did not involve, and the
email didnot contairany reference tany disability or perceived disability of D.B.,
gender discrimination, gender stereotyping, antigay slurs, or any otheatiadithat the
alleged bullying and harassment was due to discrimination on the basis of a protected
characteristic%*

283. The fourteenth purported repottedJune 4, 2012, was an e-mail to Mr. Menard again
concerning the June 2012 Pencil Lead Incident. It did not contain any referenge to a

disability or perceived disability of D.B., gender discrimination, geniggestyping,

9 Plaintiff provides the same or substantially the same response as the Caggetisc
above in footnote 93 of this Decision and Order.

100 Plaintiff provides the same or substantidhg same response as the Court discussed
above in footnote 93 of this Decision and Order.

101 Plaintiff provides the same or substantially the same response as the Caggeatisc

above in footnote 93 of this Decision and Order. In addition, as set forth above in { 176 of this
Decision and Order, Plaintiff's account of what happened during the June 2012 Padcil Le
Incident is hearsay and is inadmissible.
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antigay slurs, or any other indication that the alleged bullying and harassasedtie/to
discrimination on the basis of a protected charactefitic.

284. The fifteenth purported repodatedJune 10, 2012, was ameil to Defendant Gilfus
concerning the June 2012 Gum Wrapper Incident. There is no admissible evidence that
the June 2012 Gum Wrapper Incident involved, and timaiédid not make any
reference to, any disability or perceived disability of D.B., gender dis@atian, gender
stereotypig, antigay slurs, or any other indication that the alleged bullying and
harassment was due to discrimination on the basis of a protected charaééristi

285. The sixteenth purported report, dated June 11, 2012, was an e-mail to Mr. Menard and
Mr. Gilfus concerning the June 2012 Gum Wrapper Incidémt.email did not make
anyreference to any disability or perceived disability of D.B., genderidisation,
gender stereotyping, antigay slurs, or any other indication that the adlethgdg and
harassment as due to discrimination on the basis of a protected characté¥stic.

286. The seventeenth purported repddatedNovember 15, 2012, was a combination of
conferences, telephone conversations, andraaikeoncerning D.B. being marked

absent for Student Learning Opportunities (“SLOs”). There is no evidence, orrgven a

102 Plaintiff provides the same or substantially the same response as the Coggeatisc
above in footote B of this Decision and Order.

103 Plaintiff provides the same or substantially the same response as the Coggeatisc
above in footnote 93 of this Decision and Ordelaintiff also argues th&.B.’s mother’s
testimony regarding what D.B. told her would not constitute hearsay or woulchést a
hearsay exception without providing which exception or any specific citation tedbed. A

set forth above in footnote 19 of this Decision and Order, the Court finds that D.B.’s 'sother
testimony costituted at least orlayer of inadmissible hearsay.

104 Plaintiff provides the same or substantially the same response as the Coggetisc
above in footnote 93 of this Decision and Order.
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claim, that the issue concerned any disability or perceived disability of [2&ieg
discrimination, gender stereotyping, antigay slurs, or any other indicatioim¢h&LO
issue was due tosirimination on the basis of a protected characteristic. Nor did the e
mail contain any reference to any disability or perceived disability of, @éhder
discrimination, gender stereotyping, antigay slurs, or any other indicatioim¢h&LO
issue was ge to discrimination on the basis of a protected charactel{stic.

287. The eighteenth purported repatgtedJanuary 28, 2013, was amil to Defendant
Gilfus concerning the January 2013 A.M. Bus Incident, the January 2013 A.M. Threat
Incident, Alleged Incident 4, and Alleged Incident 5. There is no admissible evithetce
any of these incidents involved, and themaHl makes no reference to, any disability or
perceived disability of D.B., gender discrimination, gender stereotypitigag slurs, or
any oher indication that the alleged bullying and harassment was due to distomina
on the basis of a protected characteri$fic.

288. The nineteenth purported repatgtedJanuary 28, 2013, was a meeting betw2dh'’s
mother, D.B.’s fatherand Defendant Gilsiconcerning the January 2013 A.M. Bus
Incident. No reference was made in the meeting to any disability or percesedxlit}i

of D.B., gender discrimination, gender stereotyping, antigay slurs, or any otloatioli

105 Plaintiff provides the same or substantially the same response as the Caggeatisc
above in footnote 93 of this Decision and Order.

106 Plaintiff provides the same or substantially the same response as the Coggetisc
above in footnote 93 of this Decision and Ordelaintiff also argues th&.B.’s mother’s
testimony regarding what D.B. told her would not constitute hearsay or woulchést a
hearsay exception without providing which exception or any specific citation tedbed. A

set forth above in footnote 19 of this Decision and Order, the Court finds that D.B.’s 'sother
testimony constituted at least dager of inadmissible hearsay.

53



2809.

290.

that the alleged bullying and harassment was due to discrimination on the basis of a
protected characteristt€’

The twentieth purported repodatedMarch 19, 2013, was a verbal discussion with, and
an email to, Defendant Gilfus concerning the March 2013 Orange Peel Incident.i¥here
no admissible evidence that the March 2013 Orange Peel Incident involved conduct
directed at D.B. at all (as opposed to a poor throw at T.M.), let alone that it invalyed a
disability or perceived disability of D.B., gender discrimination, geniggestyping,
antigay slurs, or any other indication that the alleged bullying and harassasedtie/to
discrimination on the basis of a protected characteristic. D.B.’s mothersaghmitloes

not recall if she ever told Defendant Gilfus during the verbal discudsbthe March
2013 Orange Peel Incident involved any disability or perceived disability of Diglege
discrimination, gender stereotyping, antigay slurs, or any other indicatioth¢halleged
bullying and harassment was due to discrimination on the basis of a protected
characteristic. The-mail does not contain any reference to such is§es.

The twentyfirst purported reporglatedMarch 20, 2013, was anmeail to Defendant

Gilfus concerning D.B.’s mother’s belief that not enough was being doneesjlect to
the issues between N.B. and D.B. It did not contain any reference to any tyisabili

perceived disability of D.B., gender discrimination, gender stereotypitigag slurs, or

107

As set forth above in footnote 2 of this Decision and Order, Plairfaffls of sufficient

knowledge does nadb create an issue of fact for trial.

108

Plaintiff provides the same or substantially the same response as the Court discussed

above in footnote 93 of this Decision and Ordelaintiff also argues th&.B.’s mother’s
testimony regarding what D.B. told her would not constitute hearsay or woulchékdta

hearsay exception without providing which exception or any specific citation tedbed. A

set forth above in footnote 19 of this Decision and Order, the Court finds that D.B.’s 'sother
testimony constituted at least one layer of inadmissibleshgar
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291.

292.

293.

any other indication that the alleged bullying and harassment was due tmidigton

on the basis of a protected characteri$fic.

The twentysecond purported report was an e-mail to Defendant Gilfus concerning his
alleged failure to meet with D.B.’s case worker. This was not actually a separate
communication, but part of the same March 19, 2013, e-mail as the twentieth purported
report. It did not contain any reference to any disability or perceived litgabiD.B.,

gender discrimination, gender stereotyping, antigay slurs, or any otheatiadithat the
allegedbullying and harassment was due to discrimination on the basis of a protected
characteristic.

The twentythird purported reportjatedJune 11, 2013, was a meeting with Defendant
Gilfus concerning the June 2013 Fight Incident. The June 2013 Fight Incident did not
involve, and the meeting contained no reference to, any disability or perceivedtdisabi
of D.B., gender discrimination, gender stereotyping, antigay slurs, or any otloatiomli
that the alleged bullying and harassment was due to discrimination on the basis of a
protected characteristi¢®

The twentyfourth purported reportjatedSeptember, 2013, was a telephone
conversation with Defendant Gilfus concerning the September 2013 Neck Poking
Incident. The September 2013 Neck Poking Incident did not involve, and the telephone

conversation did not contain any reference to, any disability or perceived ithsabil

109

Plaintiff provides the same or substantially the same response as the Casdeatisc

above in footnote 93 of this Decision and Order.

110

As set forth above in footnote 44, and discussed above in § 245 of this Decision and

Order, Plaintiff has no information that the June 2013 Fight Incident had anything tthdo wi
gender stereotyping or disability bias.
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D.B., gender discrimination, gender stereotyping, antigay slurs, or anyirudication
that the alleged bullying and harassment was due to discrimination on the basis of a
protected characteristf¢?

294. The twentyfifth purported reportdatedOctober 9, 2013, was amaail concerning
Alleged Incident 8. There is no admissible evidence that Alleged Incident 8extcand
no claim that it irolved any disability or perceived disability of D.B., gender
discrimination, gender stereotyping, antigay slurs, or any other indicatioth¢halleged
bullying and harassment was due to discrimination on the basis of a protected
characteristic. Furthethe email contained no reference to any such maifer.

295. The twentysixth purported reportjatedJanuary 23, 2014, was amil to Defendant
House concerning the amount of time D.B. and his brother had to spend riding the school
bus, and the supposed presence of “a number of students with behavior issues.” It
contained no reference to bullying or harassment at all, and no reference tsadiit\di
or perceived disability of D.B., gender discrimination, gender stereotygmtigay slurs,
or anyother irdication that there was alleged bullying and harassment due to

discrimination on the basis of a protected charactefistic.

11 Plaintiff provides the same or substantially the same response as the Coggeatisc
above in footnote 93 of this Decision and Order.

12 Plainiff provides the same or substantially the same response as the Court discussed
above in footnote 93 of this Decision and Ordelaintiff also argues th&.B.’s mother’s
testimony regarding what D.B. told her would not constitute hearsay or woulrdigit a

hearsay exception without providing which exception or any specific citation tedbed. A

set forth above in footnote 19 of this Decision and Order, the Court finds that D.B.’s 'sother
testimony constituted at least dager of inadmissibl&earsay.

13 Plaintiff provides the same or substantially the same response as the Coggetisc
above in footnote 93 of this Decision and Order.
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296. The twentyseventh purported repodatedJanuary 27, 2014, was ameil to Defendant
House following up on the January 23, 2014naal. It contained no reference to any
disability or perceived disability of D.B., gender discrimination, genigestyping,
antigay slurs, or any other indication that the alleged bullying and harassasedtie/to
discrimination on the basis of a peoted characteristic?

The Allegations of M.M.2, A.B., and J.B.

The Tenth Grade Comments

297. M.M.2 claimed that, in the beginning of her tenth grade year, she saw unidentified
students from “lower grades” tell D.B. he was a “retard” and use “vulgar iveudbas
“ass” and “pedophile” (the “Tenth Grade Comments”).

298. M.M.2 claimed in connection with the Tenth Grade Comments that D.B. told two
teachers in the hallwals. Babcock and Ms. Lamotirat there were “quite a few kids
that had come up to him and said some vulgar words and call[ed] him a retard,” and the
teachers told D.B. to report it to the principal.

299. Ms. Babcock does not recall receiving any such report, and definitely did not report the

matter to Defendant Gilfus or anyone else in the principal’seoffit

114 Plaintiff provides the same or substantially the same response as the Casdeatisc
above in footnote 93 of this Decision and Order.

115 As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuftfic
knowledge does not create an issue of fact for trial. Plaintiff also quotes friemoBet
Gilfus’s Annual Performance Review, whichasnotcontradict this asserted fact.
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300. M.M.2 did not go to the office with D.B. and did not see him report the matter to the
principal. There is thus no ndrearsay evidence that the matter was reported to
Defendant Gilfus:!®

301. M.M.2 further claimed in connection with the Tenth Grade Comments that she told her
English teacher that D.B. “would probably be late to class because he was ficthe of
reporting someone saying harsh words to him,” but that she did not describe the words
used to the teacher.

302. Defendant Gilfus never received any repafrthis matter’

The Tenth Grade Snowbank Incident

303. M.M.2 also claimed that, during her tenth grade year, two unidentified middle school
students shoved D.B. into a snowbank, saying “That's where you belong” (the “Tenth
Grade Snowbank Incident”).

304. Nothing in M.M.2’s description of the alleged Tenth Grade Snowbank Incident suggests

any discriminatory motive relating to gender stereotyping or disability'bias.

116 Plaintiff argues thabD.B.’s mother’stestimony regarding what D.B. told her would not
constitute hearsay or would fall under a hearsay exception without providing whegbtien or
any specific citation to theecord. A set forth above in footnote 19 of this Decision and Order,
the Court finds that D.B.’s mothsrtestimony constituteat least one layer of inadmissible
hearsay.

17 As set forth above in footnote 12 of this Decision and Order, Plaintliidenge to
Defendant Gilfusaffidavit without any specific citation to the record to dispute his credibility is
insufficient to crate an issue of fact for trial.

118 As set forth above in footnote 44 of this Decision and Order, Plaintiff's argument that
students knew of D.B.’s mental health history and rumors about his sexual orientditezmsay.
Moreover, D.B.’s mother’s testimony that students engaged in this incident d¢cayknew of
D.B.’s mental health history and/or sexual orientaitsoentirdy speculative, lackingny facts or
allegations that such a connection exists. Such a speculative, unsupported alleditamntitfy

is insufficient to create an issue atft for trial.
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305. M.M.2 admitted after that the middéshool students involved in the Tenth Grade
Snowbank Incidendid not bother D.B. again to her knowledg&.

The S.S. Punch Incident

306. M.M.2 also claimed she witnessed S.S. punch D.B. in the head following an argument
about a binder (the “S.S. Punch Incident”).

307. Nothing about the S.S. Punch Incident as described by Msigests any
discriminatory motive based on gender stereotyping or disability*#ias.

308. Although M.M.2 claimed D.B. went to the office to report the S.S. Punch Incident, and
although from outside the closed door she cgeleD.B. speaking to the principahe
admitted she did not hear what, if anything, D.B. said to the principal. There is thus no
non-hearsay evidence thany discriminatory motivevas reported to Defendant Gilfus or
any other District employee.

309. No one else ever reported the S.S. Punch Incident to Defendant &ilfus.

119 As set forth above in footnote 2 of this Decision and Ordam##f’s lack of sufficient
knowledge does not create an issue of fact for trial. In addition, Plaintititsocitto M.M.2's
testimony supports the fact asserted.

120 As set forth above in footnote 44 of this Decision and Order, Plaintiff's argunagnt th
students knew of D.B.’s mental health history and rumors about his sexual arrergditearsay.
Moreover, D.B.’s mother’s testimony that students engaged in this incident @¢cayknew of
D.B.’s mental health history and/or sexual orientaisoentirely speculative, lackingny facts or
allegations that such a connection exists. Such a speculative, unsupported alledithamtitfy
is insufficient to create angge of fact for trial.

121 Plaintiff disputes this fact because M.M.2 testified ‘shiégnessed” D.B. report the
incident to the office and speak with Gilfus. As set forth above in 308 of this Degision a
Order, M.M.2 fails to present any non-hearsay testimony about D.B.’s allegetitce@dfus.
Moreover, as set forth above in footnote 12, Plaintiff's challenge to the crgdadfiDefendant
Gilfus, without more is insufficient to create an issue of fact for trial.
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The D.W. Slurs Incident

310. M.M.2 further claimed she heard D.W. calling D.B. a “faggot” multiple times in the
hallways between classes (the “D.W. Slurs Incident”).

311. M.M.2 did not know if any District employee heard D.W. do this.

312. M.M.2 admitted she did not report to any District employee when she heard D.W. call
D.B. an antigay slur in connection with the D.W. Slurs Incident.

313. M.M.2 said she had herself reported students being rude and calling D.B.“gaiteea
few times,” but infollow-up questioning clarified that these were not the instances
involving D.W. or the use of the word “faggot”; instead they were different situations
discussed below.

314. Although M.M.2 claimed D.B. himself went to the office on one or two occasions to
report D.W. calling him antigay slurs, and although from outside the closed door she
couldseeD.B. speaking to the principal, she admitted she did not hear what, if anything,
D.B. said to the principal beyond that “there were kids calling [D.B.] namesréT$e
thus no non-hearsay evidence that D.W.’s use of an antigay slur againgtas.B.
reported to Defendant Gilfus or any other District empldyée.

315. Noone ever reported to Defendant Gilfus that D.W. had used antigay slurs against

D.B.1%

122 As set forth above in footnote 121 of this Decision and Order, Plaintiff's response is
insufficient to crate an ssue of fact for trial.

123 As set forth above in footnote 121 of this Decision and Order, Plaintiff's response is
insufficient to crate an issue of fact for trial.
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The A.M. Tripping/Slur Incident

316. M.M.2 claimed that A.M. accused D.B. of tripping him and called D.B. a “faggot” while
they were on the school bus (the “A.M. Tripping/Slur Incident”).

317. M.M.2 allegedly reported the A.M. Tripping/Slur Incident to the bus driver, but not to
anyae else.

318. No report of the A.M. Tripping/Slur Incident or of A.M. calling D.B. a “faggot” veagr
received by Defendant Gilfug?

The R.J. Studyhall Incident

319. The only example A.B. remembered of a school district employee being piasand
witnessing deged bullying or harassment of D.B. was when a study hall monitor
observed R.J. throwing papers and other items at D.B. and instructed R.J. to “knock it
off.” (the “R.J. Studyhall Incident”).

320. A.B.’s description of R.J.’s conduct during the R.J. Studyhall Incident does not include
any indication that the alleged throwing of items was motivated by any discriminatory
bias based on gender stereotyping or disabffity.

321. A.B. admitted he never reported the R.J. Studyhall Incident to anyone.

124 As set forth above in footnote 121 of this Decision and Order, Plaintiff's response is
insufficient to create an issue of fact for trial.

125 Plaintiff's response states, “M.M.2 could not have known S.S.’s motivation behind
punching D.B.” As a threshold matter, this is incorrect, because such knowledge ceuld hav
been conferred through the contemporary utterance of a slur. In any eventf'Blesponsas
unresponsive to the asserted fact. In addition, as set forth above in 308 of this Dedision a
Order, M.M.2 fails to present any non-hearsay testimony about D.B.’s allegetitce@dfus.
Finally, as set forth above in footnote 12, Plaintiff's challenge to the credibilDetdndant
Gilfus, without more is insufficient to create an issue of fact for trial.
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322. Noone ever reporteth Defendant Gilfus that R.J. was throwing items at D.B. in
connection with the R.J. Studyhall Incidéfft.

The Overheard Dog-Abuse-Rumor I ncident

323. The one occasion J.B. recalled in which a school district employee witnessed students
discussing the Dog Abuse Rumor involved B.B. allegedly asking a group of students, out
of D.B.’s presence, whether they had heard that D.B. had sexual intercolrslegst
and a studyhall monitor overheard the conversation (the “Overheard Dog-Abuse-Rumor
Incident”).

324. J.B. left the room immediately and did not witness what the studyhall monitor did upon
hearing the rumor.

325. Noone ever reported to Defendant Gilfus that the Overheard Dog-Ahuser Incident
had occurred?’

A Summary of the Few Alleged Reports by M.M.2, A.B., and J.B.

326. M.M.2 admittedthatthe only times she made a report to a school district employee
concerning an incident in which D.B. was allegedly bullied or harassed wehe {ime
she toldher English teacher that D.B. would be late to class, (2) her repoat thiddle
school student pushed D.B. into a snowbank, and (3) the time she reported to a bus driver

that A.M. called D.B. a “faggot.”

126 As set forth above in footnote 2 of this Decision and Order, Plagti#€k of sufficient
knowledge does not create an issue of fact for trial.

127 As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuiftfic
knowledge does not ae an issue of fact for trial.
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327.

328.

329.

330.

331.

M.M.2 admitted there were no other times where she reported something to a staff
member or a teacher or administrator, or actually saw someone else report teragieach
staff member or administrator, something a student had done or said to D.B.

Although M.M.2 claims D.B. told her that on other occasions he had reported instances
of antigay slurs to school district emplogaacluding Defendant Gilfus, she admits she
was not present for such reports and is relying on hearsay from3bd3also admits

that even when she saw D.B. go into the office one or two times (purportedly to report
incidents in which he was bullied barassed), she did not hear the pathe

conversation in which he actually made the report and is thus not in a position to testify
that D.B. actually told Defendant Gilfus that antigay slurs were empltfed.

A.B. admitted he never reported any incident of bullying or harassment ofdaByt

school district employee, and had no information that any reports were made.

J.B. testified that the only time he ever reported any incident involving a8wikien he
told a studyhall monitor in middle school that someone had called a friend of his
“faggot,” without specifying that the target was D.B.

This report was not forwarded to Defendant Gilfus and there is no evidence this report

was forwarded to anyone else at the Distrfét.

128

Plaintiff disputes this fadty citing to the testimony of J.B. that he did not witness D.B.

report any incidents because it was confidential and no one else could follow yourtoyens
told. However, J.B.’s testimony does not dispute the asserted fact. M.M.2'ogstioces not
raise an issue of fact that D.B. reported instances of antigay slurs td distpioyees including
Defendant Gilfus.

129

As set forth above in footnote 2 of this Decision and Order, Plaintiff's lack of isuiftfic

knowledge does not ce an issue of fafbr trial.
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332. J.B. does not have any nbeasay information that any other incident of alleged
bullying or harassment of D.B. was ever reported to a school district empi8yee

Events After October, 2013

333. D.B. did not report any alleged incidents of bullying, harassment, or discriminéton a
November or December, 2013 and through March 3, 2014.

334. |Infact, D.B., when asked, would say school was “good.”

335. D.B.’s grades improved to the point that he was on the honor roll during his junior year.

336. He also began to speak of choosing a college and pursuargexr as a DEC officer.

337. D.B. repeatedly expressed hatred of his mother, and to some degree his fatheg accusi
them of abusing him.

338. On March 3, 2014, D.B. sent a series of insulting texts to T.M., under the cloak of an
alias T.M. did not recognize (“Jimmie Fatman”) (the “March 2013 Suicide Texts
Incident”). D.B. andT.M. exchanged a series of insults with one another. D.B. told T.M.
that T.M. should show his pents a picture D.B. texted h#of a man aiming a gun at his
own headand tell them to “follow[in] his footsteps.” D.B. added, “Maybe you should
to[o] and make the world a better place.” T.M. séidope u die” and other insults,

although he did not specifically urge the texter to kill himself at that point.tBd said,

130 Plaintiff argues that the “information” would not constitute hearsay or wouldridkr a
hearsay exception without providing which exception or any specific citation tedbed. A

set forth above in footnote 19 of this Decision and Order, the Court finds that Plaintiff did not
direct the Court to any specific citation hretrecord from J.B. identifying ndmearsay

information that any other incident of alleged bullying or harassment of D.Beweaseported

to a school district empyee. Moreover, as set forth above in footnote 128 of this Decision and
Order, J.B.’s testimony that reports were confidentialtaatbne could not follow another

student to hear what he or she told a school district emptipeenot create an issue of fact for
trial. There is no admissible evidence before the Court from J.B. of allegedhullyi
harassment of D.B. that was reported to a school district employee.
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“And [by the way] u don’t have to worry bout me dying cause that’s happenin tonight
haha, just thought if let u know how | felt before | pulled the trigger.” He also said, “I
hope u and ur welfare lowlife scummy family go to[o],” and continued with further
insults. T.M. then responded in kind, saying, “And do whatever please kill your self
though.”

339. T.M. had neither initiated the exchange of texts nor been the initiator of suggestions to
commit suicide.

340. On March 3, 2014, at approximately 5:30 p.m., while at home in his bedroom, D.B.
committed suicide.

Notices of Claim

341. Plaintiff served a notice of claim upon the school district on or about May 8, 2014.

342. Plaintiff served an amended notice of claim upon the school district on October 3, 2014.

C. Parties’ Briefing on Defendants’ Mdion to Strike Deposition Testimony

Generally, in support of their motion to strike the deposition testimobefendants
Joseph Gilfus and John Warneck, Defendants assert the following three arg(iéingas
improperfor Plaintiff’'s counseto exanine thedeponentsegarding dcuments not placed before
themwhile implicitly misrepresenting the nature of the documents; (2) Plaintiff'asaiu
engaged in other improper questioning throughout the depositions of Defendants Gilfus and
Warneck, for exanlp (a) Plaintiff's counsel persisted in questioning the deponents concerning
documents and matters that the witnesses already testified they did nohyhamewledge of,

(b) Plaintiff's counsel asked palpably improper questions primarily circliogra when
Defendant Gilfus “began” complying with particular directions that Defen@ifus maintained

he had always complied with, (c) Plaintiff’'s counsel engaged in argumenéxithanges and
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selfserving comments injecting his own opinions in the record rather than askingsie(st)
Plaintiff's counsel interrupted Defendant Gilfus and refused to allow himnplete his
answers, and (e) Plaintiff's counsel took the position that Defendants’ counsehobaldvise
his client not to answer a question if the sole source of his information was Defmdansel;
and (3) the severity and frequency of Plaintiff's counsel’s objectionable condungy the
depositions makes individual rulings by the Court impractical and requires sthiking
deposition transcripts in their entirety. (Dkt. No. 177, Attach. 9.)

Generally, in response to Defendants’ motion to strike, Plaintiff askertsltowingfour
arguments: (1) Defendants cite no authority foirthentention that allegedly abusive deposition
tadics justify striking the entirety of a witness’s deposition testimony; (2) the aayrdent at
issue in the Gilfus deposition was the Code of Conduct, which speaks for itself; (Jrthere
other, less drastic, remedies availdbl¢he Court than strikg because (a) Defendants are able
to move to strike any answer to any allegedly improper question at trial, (b) oia foot
summary judgment Defendants may submit an affidavit that does not contradict but may
complete the record, and (c) Defendants’ counsel was free to ask follow-upasiéstplace
answers in context at the deposition; and (4) Plaintiff's counsel is allowed tadtignpeach a
witness at a deposition and thus Plaintiff's counsel’s argumentative questiorgeproasis to
strikethe Gilfus deposition. (Dkt. No. 189, Attach. 9.)

Generally in their reply, Defendants assert the following two arguments: (1) tiedies
of moving against individual responses and providing an affidavit clarifying respaosses a
inadequate to protect Defendants from the results of the improper questioning beaiatisésPI

counsel’s improper condupervadedhe seven hour-long depositions; (2) Plaintiff's counsel's
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argumentative questions are not immunized byabeling them as “impeachment.” (DRo.
195.)
D. Parties’ Briefing on Defendants’ Motion for Summary Judgment
1. Defendants’ Memorandum of Lawin-Chief

Generally, in support of their motion to for summary judgment, Defendants aghert e
arguments. §ee generallpkt. No. 179, Attach. 20 [Defs.” Mem. of Law].)

First, Defendants argue that Plaintiff cannot show that Defendants had adteathmait
discriminatory harassment occurredd. As a result, Defendants argue that Counts One, Two,
Three, Four, and Five (the “Federal @tai’) must be dismissedld() With regard to Counts
Three and Four againsgte Districtand the Board)efendants argue thttere is nadmissible
evidence that the Board, Warneck, or House, received actual notice of any haras&Bn
prior to his death. Id.) With regard to Counts Three and Four against Gibe$endants argue
thatthere is no admissible evidence that Gilfus had actual knowledge of anglaizs
harassment of D.B. prior to his deathd.X With regard to Counts One, Two, and Five against
the Districtand the Board)efendants argue thttere is nadmissiblesvidence that an
individual with authority to take remedial measures had actual knowledge oélzited
harassment of D.B. prior to his deatlhd.X ThereforeDefendants argue thRtaintiff's Federal
Claims should be dismissedd.]

Second, Defendants argue thatthe alternative, the Federal Claims also fail because
Plaintiff cannot establish that any bullying, harassment, or discrimination wasated ty
genderstereotyping or disability biasld() Defendants argue that the qualities and habits
attributed to D.B. by Plaintiff conform to male stereotypekl.) (Further Defendants argue that

there is no evidence that the students who used slurastghy,” “queer,” and “faggot” in
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relation to D.B. actually believed that D.B. was homosexual or acted in énatagontrasted

with stereotypical male behavior and the use of those words alone is not enough torstew ge
based discrimination or harassment.)( Defendants argue thttere is nadmissiblesvidence
establishinghat any incident involving D.B. was motivated by his alleged disability) (

Third, Defendants argu®atin the alternative, the Federal Claims also fail because the
alleged gender stereotyping and disability-related conduct was not sufficgendre, pervasive,
and offensive. Ifl.) Defendants argue thsiimple teasing and verbal insults do not rise to the
level of actionable harassmen(ld.) Defendants argue ththe incidents here were generally
teasing and epithets and those physical in nature were of reasonably laty,sexespt for the
acts of D.B. himself or the fight that he participated in arrangilty) Moreover,Defendants
argue thaPlaintiff is barred from relying on angiay slurs to establish a hostile educational
environment because D.B. himself participated in the environment of such slurgjngdicat
he did not find such an environment subjectively offensie.) (

Fourth, Defendastarguehat,in the alternative, the Federal Claims also fail because
Plaintiff cannot show deliberate indifference by Defendants bethed@istricttook substantial
and meaningful steps to prevent and deter bullying before D.B.’s dédth.Defendats point
to curricular programs, assemblies, presentations, policies, and a Code of Goradgat that it
is implausible for Plaintiff to suggest that Defendants were deliberatelyaretitfto disability
or gender stereotypelated harassmentld() In addition, with regard to the incidents involving
D.B. that came to the District’s attentiddefendants argue that the responses were not “clearly
unreasonable,” but were usually completely effective ajpstgfuture incidents. Iq.)

Fifth, the individual defendants (Gilfus, Warneck, and Housepratected from liability

as a matter of law by the doctrinedpfalified immunity. Id.) Defendants argue thag the best
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of the District’'s knowledge, any issues between D.B. and other students wessaddned
ended. Id.) Therefore, Defendants argue thatvas clearly reasonable for individual
defendants to believe that his actions did not violate D.B.’s righd9. (

Sixth, Defendants argue that Counts Six and Seven (the “State Claims”) faildbecaus
Plaintiff did not timely file a notice of claim(ld.) Defendants argue thBtaintiff first served a
notice of claim on or about May 8, 2014d.] ThereforeDefendants argue thag the extent
Plaintiff's State Claims are based on condhet occurred prior to 90 days before May 8, 2014,
they should be dismissedld)

Seventh, Defendants argthiat,in the alternative, Count Seven fails as a matter of law
because Plaintiff does nestablisithat Defendants directly caused the emmwdlalistress. 1¢.)
Instead Defendants argue thBtaintiff alleges that Defendants were negligent leading to
students bulling or harassing D.B., and only indirectly caused his emotional diskdess. (

Eighth, Defendants argtieat, in the alternate, because the Federal Claims are all
subject to dismissal, the Court should not assume pendant jurisdiction over any surateng St
Claims. (d.)

2. Plaintiff's Opposition Memorandum of Law

Generally, in response to Defendants’ motion for summalyment, Plaintiff asserts
two arguments. See generallipkt. No. 189, Attach. 9 [Pl.’'s Opp’n Mem. of Law].)

First, Plaintiff argues that the jury may find in Plaintiff's favor undher gender-
stereotyping harassment claims (Counts Four and Five) pursugederalaw for three
reasons: (1) the jury may find that D.B. was harassed and bullied because of nepaeeaial
orientation and that the harassment was severe and pervasive, because (a) therent suf

evidence that students routinely questioned D.B.’s sexuality calling him “faggay boy,” and
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“gay,” and the Court should not attempt to make a $acisitive determination as to the
intentions of those slurs, (b) the jury may find that even geneletral attacks against D.B.
constitutel attacks on his perceived sexual orientation and failure to conform with gender
stereotypes (c) it is up to the jury to determine what harassment is actiordhiflehan
harassment is severe, pervasive, objectively offensive, and discriminatoigcin (el the fact
that D.B. used similarly offensive slurs in his text message exchangesatoesan that the jury
must find that he welcomed the harassment, and (e) the jury could find that D.B. wasddefprive
a disparately hostile educational environnretdtive to his peers; (2) the jury may find that
Defendant Gilfus knew D.B. was subjected to anti-gay bullying on a regulardexsiuse (a)
D.B. was bullied for several years and the District was-amgtre of this harassment, (b) the
jury may also fi that the sexual orientation harassment was sufficiently widespread throughout
the school that educational officials knew or should have known that D.B. was taoyeted f
reason, and (c) the jury may find that Gilfus knew about the severe and pehasissment and
was deliberately indifferent to it; and (3) the jury may find that Defendants dediberately
indifferent to the harassment/bullying becawsleile some discipline was imposed in a few
cases, many reported cases of harassment when assediand undocumented by Gilfus and
the discipline that was imposed was not effective in deterring further autdlyhg and
harassment.Id.)

Second, Plaintiff argues that the jury may find in favor of Plaintiff's Std&ems for the
following four reasons: (1) Plaintiff timely filed a Notice of Claim amilany event, New York
Civil Practice Law and Rules (“CPLR”) § 208 provides for tolling of théus¢eof limitations
where the person entitled to commence an action is under a disability befcerigecy at the

time the cause of action accrues; (2) Plaintiff may prevail on the negligesrvgion claim
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because (a) negligent supervision claims involving student bullying are ngteshainder the
deliberate indifference standagiven thatjnstead schools are under a duty to adequately
supervise students in their care and will be held liable for foreseeablesrmpuoximately related
to the absence of adequate supervisifiy) the adequacy of supervision and proximate cause are
issues ofdct for the jury, and (c) the evidence in support of gakefal deliberate indifference
claims necessarily support the negligent supervision claim except that ligemegupervision
claim does not require that D.B. was bullied or harassed becausepeirbeived sexual
orientation; (3) Plaintf may prevail on the negligemtfliction-of-emotionaidistress claim
because the injuries to D.B. were foreseeable and it is the jury’s duty tmithetevhether
Defendants’ negligence caused Plaintiff's injuries; and (4) to the exte@oilne dismisses the
Federal Claims, this Court should still exercise supplemental jurisdiction ovetateeCHims.
(1d.)

3. Defendants’ Reply Memorandum of Law

Generallyin their reply, Déendants assert six argumen(®kt. No. 194 [Defs.” Reply
Mem. of Law].)

First, Defendants argue thBtaintiff cannot rely on hearsay from D.B. dmafailed to
present any admissible evidence to support essential allegations and elententaiofs. (d.)
Defendants argue thBtaintiff did not satisfy itdurden by relying on testimony that was on its
face hearsay and simply asserting that it was hearsay within an exceptioat specifying the
exception. 1d.)

Second, Defendants argue that Plaintiff cannot prevaikéiederal Claims for three
reasons: (1) Plaintiff failed to point to any evidence that Defendants House anelc/had

actual knowledge that D.B. was experiencing gender or disability basedrharasandPlaintiff
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failed to point to any evidence that any District policymaker had such kdg&l€2?) there is no
admissible evidence of actual knowledge of severe, pervasive, and objectivetpvaffe
harassment based on gender stereotyping or disability bias, (2) Plaaitéfizative arguments
relating b actual knowledge are without merit because (a) the admissible evidelieged a
incidents does not create a genuine issue as to whether Defendants knew of them, and (b)
Plaintiff relies on hearsay including but not limited to reports allegedly maBeByand
anonymous surveys of students which are inadmissible and fail to depict the kind of open and
notorious harassment that would lead to a reasonable inference that Defendaatsaverof it.

(1d.)

Third, Defendants argue that Plaintiff cannot rely on bare terms likg agal “faggot”
to establish that gender stereotyping was the motive for alleged harasg$ich¢nt.

Fourth, Defendants argue that they were not deliberately indifferent to knoswrelaized
harassment.lq.) In fact, Defendantargue thatn, relying on hearsay, Plaintiff argues that
D.B.’s classmates witnessed individuals engage in hostile, retaliatory acisiments towards
D.B. after Defendants took steps to separate D.B. and the other involved stud&h)(s). (
Therefore Defendants argue thBtaintiff is not claiming that Defendants did not respond at all,
butinsteadargung that Defendants should have taken other measures that D.B.’s mother would
have preferred.1d.)

Fifth, Defendants argue that qualified immurapplies even where a right is “clearly
established” if the official acts under an objectively reasonable belief that hethaslated that
right. (d.)

Sixth, Defendants argue that Plaintiff has not met Defendants’ argumesrginggs

State Claimdor three reasons: (1) Plaintiff did not address Defendants argumentsmgghedi

72



period for serving a notice of claim but instead focused on the tolling of théesté limitations
which was not an issue raised by Defendants; (2) Plaintiff has detsseéd Defendants’
argument that Count Seven fails for lack of direct causation of injury; and (3) indheatve,

if the Court dismisses the Federal Clajimshould decline to exercise supplemental jurisdiction

over the State Claimsld()

E. Parties’ Briefing on Defendants’ Motion to Strike “Plaintiff's Response to
Defendants’ Statement of Material Facts”

Generally, in support of their motion to strike “Plaintiff's Response to Defendants’
Statement of Material Facts” (Dkt. No. 189, Attach. 7){dddants assette following:
Plaintiff's response is not in compliance with Local Rule 7.1 of this Disgiecause, among
other things, Plaintiff include¢h) arguments, claims, and citations not responsive to assertions in
the corresponding paragraphs of Defend&statement of Material Fa¢té) denials that were
either unsupported by citations to record evidence or unsupported by citations to adma@sibl
hearsay evidence, (c) paragraphs wholly unresponsive to the corresponding paragraphs of
Deferdants’ Statement of Material Facts, (d) improper statements that Plaintiff lackeripB
or “sufficient” information to respond or that the paragraph requires speculatiorg)and (
improper attempts to avoid admissions by responding only to part of a paragraph &ind omit
any response to some of the assertions in the paragi@eé.génerallipkt. No. 196, Attach. 20
[Defs.” Mem. of Law].)

To date, Plaintiff has not responded to Defendants’ motion to strike PlaingffjsdRse

to Defendants’ Statement of Material FactSed generallypkt.)

73



. GOVERNING LEGAL STANDARD

Under Fed. R. Civ. P. 56, summary judgment is warranted if “the movant shows that
there is no genuine dispute as to any material fact and that the movant is ensiliedgment as
a matter of law.” Fed. R. Civ. P. 56(a). A dispute of fact is “genuine” if “th@fddevidence
is such that a reasonable jury could return a verdict for the [non-movamigiérson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (19865 As for the materiality requirement, a dispute of fact is
“material” if it “might affect the outcome of the suit under the governing law . actuBl
disputes that are irrelevant or unnecessary will not be countedtierson477 U.S. at 248.

In determining whether a genuine issue of material fact exists, the Court solge rall
ambiguities and draw all reasonable inferences against the mévatdrson477 U.S. at 255.
In addition, “[the movant] bears the initial responsibility of informing the distourt ofthe
basis for its motion, and identifying those portions of the . . . [record] which it believes
demonstrate[s] the absence of any genuine issue of material Gedbotex v. Catreftd77 U.S.
317, 323-24 (1986). However, when the movant has met its initial burden, the non-movant must
come forward with specific facts showing a genuine issue of materidbfacial. Fed. R. Civ.
P. 56(a),(c),(e).

Implied in the above-stated burden-shifting standard is the fact that, whenenaovant
willfully fails to respond to a motion for summary judgment, a district court has no duty to
perform an independent review of the record to find proof of a factual dispute. ©¢catien

a nonmovant willfully fails to respond to a motion for summary judgment, "[f§we that there

131 As a result, "[c]onclusory allegations, conjecture and speculation . . . arediesufto

create a genuine issue of facKérzer v. Kingly Mfg.156 F.3d 396, 400 (2d Cir. 1998) [citation
omitted]. As the Supreme Court has explained, "[The non-movant] must do more than simply
show that there is some metaphysical doubt as to the aldigatis.” Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp75 U.S. 574, 585-86 (1986).
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has been no [such] response . . . does not . . . [by itself] mean that the motion is to be granted
automatically." Champion v. Artuz76 F.3d 483, 486 (2d Cir. 1996). Rather, as indicated above,
the Court must assure itself that, basedhenundisputed material facts, the law indeed warrants
judgment for the movantChampion 76 F.3d at 486Allen v. Comprehensive Analytical Group,
Inc., 140 F. Supp.2d 229, 232 (N.D.N.Y. 2001) (Scullin, C.J.); N.D.N.Y. L.R. 7.1(b)(3). What
the non-movant's failure to respond to the motion does is lighten the movant's burden.

For these reasons, this Court has often enforced Local Rule 7.1(a)(3) by demtsirsgf
forth in a movant's statement of material facts to be admitted, where (1) thssaréaapported
by evidence in the record, and (2) the non-movant has willfully failed to pragsppnd to that
statement?3?

Similarly, in this District, where a nemovant has willfully failed to respond to a
movant’s properly filed and facially meritorious memorandum of law, the non-mavdaemed
to have "consented" to the legal arguments contained in that memorandum of law uatier Loc
Rule 7.1(b)(3):*® Stated another way, when a non-movant fails to oppose a legal argument
asserted by a movant, the movant may succeed on the argument by showing that e argum

possess facial merit, which has appropriately been characterized as a “mockst’ See

182 Among other things, Local Rule 7.1(a)(3) requires that the non-movant file a response t
the movant's Statement of Material Facts, which admits or deasasoé the movant's factual
assertions in matching numbered paragraphs, and supports any denials withaciaiah to

the record where the factual issue@sisN.D.N.Y. L. R. 7.1(a)(3).

133 Seee.g, Beers v. GMC97-CV-0482, 1999 U.S. Dist. LEXIS 12285, at *27-31
(N.D.N.Y. March 17, 1999) (McCurn, J.) (deeming plaintiff’s failure, in his opposition pajger
oppose several arguments by defendants in their motion for summary judgmentas lopns
plaintiff to the granting of summary judgment for defendants with regard waimes that the
arguments regarded, under Local Rule 7.1[b[[&yito v. Smithkline Beecham Cqrp2-CV-
0745, 2004 WL 3691343, at *3 (N.D.N.Y. Nov. 29, 2004) (McCurn, J.) (deeming plaintiff's
failure to respond to “aspect” of defendant’s motion to exclude expert testiasd‘a concession
by plaintiff that the court should exclude [the expert’s] testimony” on that ground)
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N.D.N.Y. L.R. 7.1(b)(3) (“Where a properly filed motion is unopposed and the Court detdrmine
that the moving party has met its burden to demonstrate entitlement to the reliefegques
therein . . . .”)Rusyniak v. Gensin@7-CV-0279, 2009 WL 3672105, at *1, n.1 (N.D.N.Y. Oct.
30, 2009) (Suddaby, J.) (collecting casésteGreen v. Astrue09-CV-0722, 2009
WL2473509, at *2 & n.3 (N.D.N.Y. Aug. 7, 2009) (Suddaby, J.) (collecting cases).

Moreover, the “principles governing admissibility of evidence do not change on a motion
for summary judgment.’/Raskin v. Wyatt Cp125 F.3d 55, 66 (2d Cir. 1997). “[Oynl
admissible evidence need be considered by the trial court in ruling on a motion forrgumma
judgment,” and a “district court deciding a summary judgment motion has broagtidisan
choosing whether to admit evidencé?tesbyterian Church of Sudan v. Talisman Energy, Inc.
582 F.3d 244, 264 (2d Cir. 2009).
1. ANALYSIS

A. Motion to Strike Deposition Testimony

After carefully considering the matieghe Court findghat itneed not, and does not,
consider Defendants’ motion to strike the deposition transcripts of DefendantscWanae
Gilfus becausesven if those transcripts are considered, Plaintiff has failed to idenftiifyi et
evidence to survive summary judgmeBtee Kilgore v. AlleBradley Co, 13-CV-4029, 2014
WL 7648988, at *1, n.{E.D.Pa. Nov. 12, 2014) (granting the defendant’'s motion for summary
judgment and thus, not reaching defendant’s motion to strike the plaintiff's deposition
testimony);Pace v. 3M11-CV-67744, 2013 WL 1890281, at *1, n.1 (E.D. Pa. Apr. 17, 2013)
(granting tle defendant’s motion for summary judgment and therefore finding as moot
defendant’s motion to strike deposition testimomgul v. Cnty. of Unioj04-CV-1543, 2005

WL 2083017, at *11-12 (D. Or. Aug. 22, 2008e6ying as moadefendants’ motion to strike
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deposition transcripts based on recommendation that defendants’ summary judgnenbenot
granted even with consideration of plaintiff's evidence and plaintiff's ss&ion of appropriate
authentication documents with his response brief). Therefore, for purposes of deciding
Defendants’ motion for summary judgment, the Court will consider Defendantse¢kaand

Gilfus’ deposition testimony.

B. Motion for Summary Judgment

After carefully considering the matter, the Court grants Defendantgmiotr sumnary
judgment for the reasons stated in Defendants’ memoranda ofdu.No. 179, Attach. 20;
Dkt. No. 194.) To those reasons, the Court adds the following analysis.

1. Counts One, Two, and Three (Federal Claims Based on Disability
Bias Discrimination)

“To make out grima faciecase under the ADA or Rehabilitation Act, a plaintiff must
show ‘(1) that [he] is a qualified individual with a disability; (2) that the defesdanat subject to
[the pertinent statute]; and (3) that [he] was denied the opykyrtarparticipate in or benefit
from defendants’ services, programs, or activities, or was otherwise drsi@ahiagainst by
defendants, by reason of [his] disabilityPfeston v. Hilton Cent. Sch. Dis876 F. Supp. 2d

235, 241 (W.D.N.Y. 2012) (citinglarris v. Mills, 572 F.3d 66, 73-74 [2d Cir. 2009

134 “Claims under Title Il of the ADA and section 504 of the Rehabilitationaketanalyzed
identically” Preston v. Hilton Cent. Sch. Dis876 F. Supp. 2d 235, 241 (W.D.N.Y. 2012)
(citing Henrietta v. Bloomberg331 F.3d 261, 272 [2d Cir. 2003%ge also Rodriguez v. City of
New York197 F.3d 611, 618 (2d Cir. 1999) (“Section 504 of the Rehabilitaiband the

ADA impose identical requirements, [therefore] we consider these claimgliental).

However, disability discrimination in violation of the equal protection claug€ithpremised
upon substantive rights provided by the ADA . . . is not actionable under Section 1983.”
EskenazMcGibney v. Connetquot Cent. Sch. Di8# F. Supp. 3d 221, 235-36 (E.D.N.Y 2015)
(collecting cases).
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“[A] plaintiff must establish . . . harassment [by] students that is so sevevaspe, and
objectively offensive, and that so undermines and distracts from the victocateonal
experience, thahe victimstudents are effectively denied equal access to an institution’s
resources and opportunitiesdJavis v. Monroe Cnty. Bd. of Edué26 U.S. 629, 650-51 (1999).

“[W]here, as here, a plaintiff seeksonetary damagesheir burden is far greate
‘[M]onetary damages are recoverable only upon a showing ioita@mtionalviolation.” A.M. ex
rel. J.M. v. NYC Dept. of Edyd40 F. Supp. 2d 660, 679 (E.D.N.Y. 2012) (quotingffler v.
Staten Island Univ. Hosp582 F.3d 268, 275 [2d Cir. 2009]) (emphasis in origin&lBhe
standard for intentional violations is ‘deliberate indifference to the stikelghbod [of] a
violation.” Bartlett v. New York State Bd. of Law Exam¥56 F.3d 321, 331 (2d Cir. 1998),
rev'd on other grounds527 U.S. 1031 “Deliberate indifference can be shown when: ‘[A]n
official who at a minimum has authority to address the alleged discrimination arsditiate
corrective measures on the recipient’s behalf has actual knowledge ahdiation in the
recipient’s progams and fails to adequately respond.M. ex rel. J.M.840 F. Supp. 2d at 679
(quotingLoeffler, 582 F.3d at 276).

Plaintiff has failed to respond to Defendants’ motion for summary judgment wittdrega
to the disability discriminatiolaims (See gnerallyDkt. No. 189.) As set forth aboue Part
[.B. of this Decision and Order, in this District, when a non-movant fails to opposd a lega
argument asserted by a movant, the movant’s burden with regard to that argumbtariedig
such that, in order to succeed on that argument, the movant need only show that the argument

possesses facial merit, which has appropriately been charac@siagtnodest” burden.
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N.D.N.Y. L.R. 7.1(b)(3)!*® Here, Defendants have shown that their argument possesses facia
merit for the reasons stated in their motion papers. The Court would add only that, even when
construed with the utmost of special liberality, Plaitgifesponse hasiled to preset any
admissible evidence thét) Defendants Gilfus, Warneck, Houaad/or any other “appropriate
person” with authority to enact remedial measures, had actual knowledge thattmeidatory
disability bias harassment occurredd/or (2) the alleged acts of students were motivated by
disability bias. $ee generallipkt. No. 189.)

For all of these reasons the Court grants Defendants’ motion for summary judgthent w
regard to Counts One, Two, and Three, and the Court does not, and need not, address
Defendants’ additional arguments with regard to these claims.

2. Counts Faur and Five (Federal ClaimsBased on Sex/Gender
Discrimination)

Title IX providesas follows,

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to

discrimination undeany education program or activity receiving Federal
financial assistance.

135 Alternatively, the Court can, and does, deem the challenged claims abandoned gggardle
of the facial merit bthe unresponded-to argumengee Jackson v. Fed. Exp76 F.3d 189,
197-98 (2d Cir. 2014) (“Where a partial response to a motion is madeferencing some
claims or defenses but not others-a distinction betweeseand counseled responses is
appropriate. In the case ofpao se the district court should examine every claim or defense
with a view to determining whether summary judgment is legally and factuglg@yate. In
contrast, in the case of a counseled party, a court may, when agigrapfer from a party’s
partial opposition that relevant claims or defenses that are not defended haabdretmed. In
all cases in which summary judgment is granted, the district court must pravéa@lanation
sufficient to allow appellate resv. This explanation should, where appropriate, include a
finding of abandonment of defended claims or defenses.”).
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20 U.S.C. § 1681(a)° Therefore, for a school to be held liable pursuant to Title IX for fmeer-
peer sex harassment, it must be “deliberately indifferent to sexual hargssiménth [it] had
actual knowledge, that is so severe, pervasive, and objectively offensiviecirabie said to
deprive the victims of access to the educational opportunities or benefits provided by t
school.” Davis Next Friend LaShonda D. v. Monroe Cnty. Bd. of E&26 U.S. 629, 650
(1999) 137

The peer harassment forming the basis for a Title IX claim must also heetge
oriented.” Davis Next Friend LaShona 526 U.S. at 651. Title IX is concerned with
discrimination based on “the gender ssatonferred by a particular set of characteristics” as
opposed to discrimination “based on the act of s&luhgesser v. Columbia Uni\L69 F. Supp.
3d 353, 364 (S.D.N.Y. 2016). “Harassment, ‘even harassment between men and women’ is not
automatically onsidered to be gender-based discrimination ‘merely because the words used
have sexual content or connotation®tlingesserl69 F. Supp. 3d at 364 (citi@ncale v.
Sundowner Offshore Servs., 823 U.S. 75, 80 [1998]). In determining whether a stukdas
been discriminated against because of the student’s sex, the issue is trefordhemdividual
plaintiff's treatment.SeeBrown v. Hendersqr257 F.3d 246, 252 (2d Cir. 2001) (affirming grant

of summary judgment to defendants in Title VII cageere fenale plaintiff was subjected to

136 “In analyzing Title IX harassment claims, courts frequently borrow fiteerbody of law
developed under Title VII."Patenaude v. Salmon River Cent. Sch. Pi&CV-1016, 2005 WL
6152380, at *5 (N.D.N.Y. Feb. 16, 2005) (McAvoy, J.) (citifyres v. Pisanpl16 F.3d 625,
630 [2d Cir. 1997]).

187 “Although the terms ‘gender’ and ‘sex’ are often used interchangeably, theydistinct
meanings. ‘Gender’ generally refers to a social construct based on pgycabtharacteristics
that classify an individual as feminine or masculine, while ‘sex’ geneefldys to biological sex
as evidenced by chromosomes, genitals, and other physicatthatics. Gram v.
Intelligender, LLC 10-CV-4210, 2010 WL 11601035, at *1 n.2 (C.D. Cal. Oct. 8, 2010).
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“highly cruel and vulgar™ harassment, but harassment did not reflect an attackrdiifga a
woman). “In other words, was Plaintiff being harassed because of [his or heef g& for
some other reasonPatenaude v. Salmon River Cen. Sch. D&3-CV-1016, 2005 WL
6152380, at *5 (N.D.N.Y. Feb. 16, 2005) (McAvoy, J.).

The harassment must occur “undér@ “operations of” a recipienthus, the harassment
must take place in a context subject to the school district’s control. 20 U.S.C. 88 1681(a), 1687;
Davis Next Friend LaShonda [126 U.S. at 645. Where the misconduct occurs during school
hours, on school grounds, the conduct is taking place “under” an “operation” of the redihient.
at 646

“Damagesare not available for simple acts of teasing and realleng among school
children, however, even where these comments target differences in gender, iR#tber
context of student-on-student harassment, damages are available only whereuioe ised@a
severe, pervasive, and objectively offensive that it denies its victims theaegesk to
education that Title IX is designed to proteckd. at 65218 For example, a “single instance of
one-on-one harassment” unless the instance is “serious etwhghe the systemic effect of
denying the victim equal access to an educational program or actsvingufficient to meet this
standard.” Sauerhaft v. Bd. Of Educ. Of Hastings-on-Hudson Union Free Sch. @h£IV-
9087, 2009 WL 1576467, at *4 (S.D.N.Y. June 2, 2009) (quddangs Next Friend LaShonda

D., 526 U.S. at 652-53)In determining whether the alleged harassment meets the “severe,

138 “Courts, moreover, must bear in mind that schools are unlike the adult workplace and that
children may regularly interact in a manner that wdaddinacceptable among adults. . . .

students are still learning how to interact appropriately with their péassthus understandable

that, in the school setting, students often engage in insults, banter, teasing, shoving, aodhin
genderspecificconduct that is upsetting to the students subjected t®avis NextFriend

LaShonda D. v. Monroe Cnty. Bd. of EQJ&26 U.S. 629, 651-52 (1999).
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pervasive, and objectively offensive” requirement, the Court “view[s] . . . [thatigih] as a

whole, keeping in mind that students often engage in insults, banter, teasing, . . . and gender-
specific conduct that can be upsetting to the student receiving it, but [such conductk.notdoe
amount to an actionable Title IX claimRiccio v. New Haven Bd. of Eclu467 F. Supp. 2d

219, 227 (D. Conn. 2006).

Moreover,*School administrators will continue to enjoy the flexibility they require so
long as funding recipients are deemed ‘deliberately indifferent’ ®oadatudent-on-student
harassment only wheredhecipient’s response to the harassment or lack thereof is clearly
unreasonable in light of the known circumstanced.”at 648. “In an inappropriate case, there
IS no reason why courts, on a motion to dismiss, for summary judgment, or for a diredtet] ver
could not identify a response as not ‘clearly unreasonable’ as a matter oldaat'649. For
example,

Sex discrimination claims under 42 U.S.C. § 1983 are subsumed by the Title IX claim.
Patenaude03-CV-1016, 2005 WL 6152380, at *¢ifing Pfeiffer v. Marion Center Area Sch.
Dist., 917 F.2d 779, 789 [3d Cir. 1990)aid v. Merrill Area Pub. Sch91 F.3d 857, 862-63
[7th Cir. 1996];Hayut v. State Univ. of New Yo7 F. Supp. 2d 333 [N.D.N.Y. 2000] [Hurd,
J.]). To the extent Count Four is not subsumed by Count Five, for the reasons discussed herein,
Count Four still is dismissed because there is insufficient evidemstaiolisha claim of gender
based discrimination.

As set forth above in Part I.B. of this Decision and Oeatet afer considering Plaintiff's
Statement of Additional Facts in Dispute (Dkt. No. 189, Attach. 8), Plaintiff does nohpeaese
admissible evidence thét) Defendants Gilfus, Warneck, House, and/or any other “appropriate

person” with authority to enact redial measures, had actual knowledge that the gender
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discrimination harassment occurradd/or (2) the alleged acts of students were motivated by sex
or gender discrimination.See generallipkt. No. 189; Dkt. No. 179, Attach. 33, at 160-163.)

Arguably, Raintiff identified threeincidentsin whichemployees of the District had
knowledge that D.B. was bullied or harassed, taking place under an operation of the District
Furthermorethere is admissible evidence that theidents involved some indicia 8éx or
gender stereotyping or disability bi&®. However, a tegher, a bus driver, and a stindyl
monitor are not the same as Defendants Gilfus, House, Warneck or other indivitiuativa
District with authorityto address the alleged discriminatioml @0 institute corrective measures
on the recipient’s behalfAs set forth above in Part I.B.§ 69 of this Decision and Order, it is
undisputed that teachers, bus drivers, and studyhall monitors do not possess such authority.
While Plaintiff cites to sur@ys conducted in the District to suppitstclaims, these surveys are
unsworn, unsigned, anonymous hearsay andateusmyadmissible.

Moreover, there were two (possibly three) instances identified by M.M.2, in which
M.M.2 witnessed harassment of D.BadahereafteD.B. went to the officewhereM.M.2 could
see D.B. speaking to Defendant Gilfus but could not hear what D.B. was $8yiFie first
instance wa the S.S. Punch Incidefoweverthere is no indication that this incidenvolved
any discrminatory motive based on gender stereotyping or disability bias. (Par808 §f this

Decision ad Order). The second instance was the D.W. Slurs Incidgatding whichM.M.2

139 These three incidents are as follows: (1) The incidatussed above in footnote 15 of
this Decisionand Order, in whicA.M. described someone calling D.B. a “retard” in earth
science; (2the A.M. Tripping/Slur Incident that M.M.2 reported to the bus driver; and (3) the
incident in which J.B. reported to a studyhall monitor in middle school that senhedncalled a
friend of his “faggot,” without specifying that the target was D.B.

140 These incidents are as follows: (1) the S.S. Punch Incident (Part I.B.J 309 of this
Decision and Order) and (2) the D.W. Slurs Incident (Part I.B.f 315 of thisi@eend Order).
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testified thashe leard D.W. call D.B. a “faggot” multiple times in thallways andthaton one
or two occasions D.B. went to the office and M.M.2 could see D.B. speaking to Defendiasit Gil
but could not hear what D.B. was saying.

The Court does not find that such equivocal and incomplete statements by M.M.2
regarding D.B.’ossible report are enough t@eatea genuinassue ofmaterialfact for trial
regarding whetheDefendants had actual notice of gender stereotyping harassment of D.B. The
Court findsthis especially in light of Defendant Gilfus’ testimatimat, “[p]rior to D.B.’s death,
no-one, including D.B. himself, ever stated to me that any District student had useigay ant
slur or a slur suggesting gender stereotyping or disability discriimmnaith respect to D.B.,
except on one occasion in connection with the January 2013 A.M. Bus Incident in which |
concluded D.B.’s claim that A.M. used an antigay slur was not true.” (Dkt. No. 179 Aztac
at|7)

However, even assumirggguendothat M.M.2’s testimony regarding D.B.’s one or two
reports to Defendant Gilfus about the D.W. Slurs Incident is enough to argateliinassue of
materialfact regardingwhether Defendants had actual notice of gender stereotyping harassment
of D.B., the Courtvould still find that Plaintiff's failed to establisthe harassmenvas so
severe, pervasive, and objectively offensive that it caiato@nally foundto have deprived D.B.
of access to the educational opportunities or benefits provided by the DiSg&Sauerhaft
2009 WL 1576467, at *5 (holding thathile “the three emails sent tga studentjvere
objectively offensive, they do not constitute harassment so severe and pettvatsaviry could
find that the standard for establishing Title IX liability is met Regraff'd, R.S. v. Bd. of Educf o
HastingsOn-Hudson Union Free Sch. DisB871 F. App’x 231 (2d Cir. 2010%oriano ex rel.

Garcia v. Bd. of Educ. of City of New Yp8-CV-4961, 2004 WL 2397610, at *6 (E.D.N.Y.
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Oct. 27, 2004) (holding that fourtirade female’s allegations of two instances of sexual
harassment by two different fourth-grade boys nearly six months apartl‘f@iteemonstrate
that they rise to the level of pervasive harassment such that [plaintifjepaved of equal
access to an institution’s resources and opportunitie®)y. Monroe Woodbury Cent. Sch.
Dist., 11-CV-5881, 2012 WL 4477552, at *15 (S.D.N.Y. 201A(*'ssuming that Defendants
had actual knowledge of this comment and turned a blind eye to it, the utterance of ommtomm
by a student cannot be said to be so ‘severe, pervasive and objectively offensive’ that i
effectively denied LB educational benefits.”) (collecting casgfs),.Z. v. City of New Yorl634
F. Supp. 2d 263, 271-72 (E.D.N.Y. 2009) (holding thate is a material issue of fact regarding
whether the sing incident was sufficiently serious where a student was groped by onééoy, t
held down while another boy removed her clothing and touched her buttockssewatal other
students watched).

Foreach of theseeasons the Court grants Defendants’ motion for summary judgment

with regard to Counts Four and Five.

3. Counts Six and Seven (State Claims)

Pursuant to New York Education Law 8§ 3813, a plaintiff seeking to pursue a tort claim
against a school district or one of its officers must serve a notice of claim upa@htloé district
pursuant to New York General Municipal Law § &0-Satisfaction of the notice of claim
requirement is a condition precedent that must be fulfilled to pursue such tod.dzngle v.

City of New York728 F. Supp. 2d 332, 348-48 (S.D.N.Y. 2010).

Defendants present an interesting argument regarding the timelinesmuvffBlalotice

of Claim forits State ClaimsDefendants argue that Plaintiff's Notice@aim was not timely

becausé¢here are no alleged incidentsballying occurring in the ninety days prior to thieng
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of the Notice of Claim. lis clear thaD.B.’s mother was on notice of the alleged harm D.B. was
suffering due to the bullying. (Dkt. No. 179, Attach. 24, atsé@ generallypkt. No. 189,
Attach. 27.) In fact, D.B.’s mother testified that she told Defendant Gilfesstag January 2013
A.M. Bus Incident that she was concerned D.B. would “end up either killing himséklvouid
be the next Columbine.” (Dkt. No. 189, Attach. 24, at ¥9owever,Plaintiff waited until May
8, 2014, to file a Notice of Claim, which wagthin the requisite ninety days after D.B.’s death
(Dkt. No. 19, Attach. 2; Dkt. No. 189, Attach. 7, at § 38Blaintiff argues thabecause the
statute of limitations watolled pursuant to CPLR § 208, due to D.B.’s infancy, so too was the
deadline to file a notice of claim pursuant to New York Education Law § 381 &aneral
Municipal Law § 50e. The Courtneednot, and does not, reach this thoisgue because the
Court declines to exercise pendant jurisdiction in this matter pursuant to 28 U.S.C. 8§ 1367(c)(
(3).

For these reasons, Counts Six and Seven are dismissed pursuant to Defendants’ motion

for summary judgment.

C. Motion to Strike Plaintiff's Response to Déendants’ Statement of Material
Facts

Based on the Court’s ruling in Part IlI.B. of this Decision and Oxismissing
Plaintiff's causes of actioaven considering Plaintiff’'s Response to Defendants’ Statement of
Material Factsthe Court deems Defendahmotion to strike Plaintiff's Response to
Defendants’ Statement of Material Facts, as méotther, a set forth above in Part I.B. of this
Decision and Ordethe Court disregarded awny Plaintiff’'s arguments, unsupported denials,
denials based on lack of knowledge, and responsive factual assertioinsresponse to
Defendants’ Statement of Material Facts. In addition, the Court deemed ddastsenot

expressly denied and supported by accurate record citations. The Court aled Bégantiff's
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“Counter Rule 7.1 Statement of Material Facts” (Dkt. No. 189, Attach. 8easlyra Statement
of Additional Material Facts in Dispute under Local Rule 7.1(a)(3).

ACCORDINGLY ,itis

ORDERED that Defendants’ motion to strike the deposition testimoriyeséndants
Warneck and Gilfus (Dkt. No. 177) BENIED as moot; and it is further

ORDERED that Defendants’ motion for summary judgment (Dkt. No. 139)
GRANTED; and it is further

ORDERED that Defendants’ motion to strike Plaintiff's response to Defetstlan
Statement of Material Facts (Dkt. No. 196 DENIED as moot; and it is further

ORDERED thatPlaintiff's Second Amended Complaint (Dkt. No. 28DISMISSED

in its entirety

Dated: August 29, 2018
Syracuse, NY
"Hon. Glenn T. Suddaby
Chief U.S. District Jud
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