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GLENN T. SUDDABY, Chief United States District Judge

DECISION and ORDER

Currently before the Court, in thesnployment civil rights action filed hjames P.
Snyder(“Plaintiff’) against theTown of Potsdam“Defendant”),is Defendant’anotion for
summary judgmenpursuant to Fed. R. Civ. P. 56. (Dkt. No.)46or the resonsset forth

below, Defendant’snotion for summary judgment gganted
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RELEVANT BACKGROUND

A. Plaintiff's Claims

Generally, liberally construe@]aintiff's Complaint asertshe following threeclaims
() a claim that Defendant discriminated against him on the basis of sex puostie VI
with regardto (a) pay disparity(b) additional work-hour pay(c) unfairtreatment of employees,
and(d) healthcare benefit disparity; (2) a claim that Defendant breached its conttact wi
Plaintiff, pursuant to which heas to receive the same benefits as union employees with the
exception of longevity pay; and (&8)claim that Defendamtermitted a hostile work environment
to existin violation of Title VI, by failing to act on Plaintiff’'s harassment claim doychaving

in placeno workplace violence or harassment policy. (Dkt. No. 1.)

B. Statement of Undisputed Material Facts

Unless otherwise noted, the following facts were asserted and supportefébgidde in
its Rule 7.1 Statement and not swesfelly denied by Plaintiff in hiRule 7.1 Response that both
matchedhe paragraphs of DefendaRule 7.1 Statement aisgecifically citedhe record
where the factual issue arises, as required by Local Rule 7.1(c) of the lubesloRPractice for
this Court. CompareDkt. No. 46, Attach. 2@Def.’s Rule 7.1 Statementyith Dkt. No. 48,
Attach.1 [PIf.’s Rule 7.1 Response].)

1. Plaintiff residedin the Town of Lisbon, New York, from 2009 through September
2017.

2. Plaintiff graduatedrom high schoobut never earned a Bachelors degreanor

Associates degrele

! Although Plaintiff began his response by stating that “Plaintiff agrees with this
statement,” he then asserted facts that attempted to either undermine Deseastaanted fact or
deny an implication of that asserted fact, which is improper in a Rule 7.1 ResfgaeS§, Inc.



3. On October 26, 2009)aintiff began his employment with Defendanthe
position of “Data Collector” pursuant to an individual employment agreement thigineel ®n
November 6, 200@he “Agreement oNovember 6, 2009”). The Agreement of November 6,
2009, provided for an initial annual peateof $21,000.00 during the probationary term,
followed by an annual payteof $22,000.00 after completion of the probationary térm.

4. On June 28, 2011, Plaintiff was appointed by Defendant to the position of “Acting
Assessor” effective July 1, 2011, to fill a vacancy created by the retirerhte prior
“Assessor,’Mr. Kim Bissonette.

5. On June 30, 2011, Plaintiff entered into a praimaty contract with Defendant
which provided for an hourly rate of pay of $23.00 for the remainder of 2011Agheement of

June 30, 2011").

v. New Relic, In¢.12-CV-5468, 2015 WL 1611993, at *2 n.3 (E.D.N.Y. Apr. 8, 2015) (“[T]he
Court will consider the statement provided by [Plaintiff] as undisputed becausafiaat’s]

initial response in each instance is, in fddhdisputed.”™); Washington v. City of New Y Qib5-
CV-8884, 2009 WL 1585947, at *1 n.2 (S.D.N.Y. June 5, 2009) (holding that “the statement
provided by Defendants is taken as true because Plaintiff[’]s initial regporeach instance is
‘Admit™); Goldstick v. The Hartford, IncO0-CV-8577, 2002 WL 1906029, at *1 (S.D.N.Y.
Aug. 19, 2002) (striking plaintiff's Rule 56.1 Statement, in part, because plaintiff added
“argumentative and often lengthy narrative in almost every case the obyelich is to ‘spin’

the impact of the admissions plaintiff has been compelled to maketinan v. Capital Dist.
Transp. Auth.12-CV-1670, 2015 WL 4508362, at *10 (N.D.N.Y. July 23, 2015) (Suddaby, J.)
(citing authority for the point of law that summary judgment prooedwolves the disputation
of asserted facts not implied facts). To the extent that amuwant desires to set forth any
additional material facts that it contends are in dispute, he is required byRudeal.1(a)(3) to
do so in separately numbered paragraphs.

2 Plaintiff assertghat no affidavits were included as exhibits. The Crasgpectfully
directs Plaintiff's attentiono Dkt. No. 46, Attach. 24, containing the Affidavit of Marie Regan,
which Defendant filed in support of its motion for summary judgment.



6. The Agreement oNovember 6, 2009, and tAgreemenof June 30, 2011, were
the only written contracts executdsetweerPlaintiff and Defendant.

7. Kim Bissonette, like Plaintiff, is malé

8. Beforehis appointment with Defendant on July 1, 2011, Plaintiff had never held a
position asan Assessor or Acting Assessath any municipality

9. Plaintiff' s initial annual payateasActing Assessor was $35,880.00, which was
$13,880.00 (or 63%) more than he had been earning as the Town’s Data Cbllector.

10. Upon his retirement from the Town Assessor position, Kim Bissonette was
making $45,990.00 per year. Plaintiff accepted the position of “Acting Assessoraiahaal
payrateof $35,880.00.

11. On November 17, 2011, within five months of his initial appoéntt as “Acting

Assessor,” Plaintiff was appointed as the Town'’s “Assessor” and rea@$£300.00 (3.6%)

3 Plaintiff's response that he agrees with @isserted fact coupled with his inclusion of

factspurporting to disprove the asserted fact is impropee, supranote 1 of this Decision and
Order. As a result, this fact will be deemed admitied.

4 Plaintiff states that he “agrees with this statement except to the reference of the

affidavits.” TheCourt respectfully directs Plaintiff's attention to Dkt. N&, Attach. 20,
containing the Aidavit of Rollin Beattie which Defendant filed in support of its motion for
summary judgment.

5 Plaintiff provides the same or substantially the same response as distwsseth aotes

2 and 4 of this Decision and Order.

6 Plaintiff provides the same or substantially the same response as distwsseth aotes

2 and 4 of this Decision and Order.

! Plaintiff provides the same or substantially the same response as distwsseth aotes

2 and 4 of this Decision and Order. In additiBlgintiff's response that he agrees with this
statementoupled with his inclusion of facts purporting to disprove the asserted fact is imprope
See, supranote 1 of this Decision and Order. As a result, this fact will be di:exhmitted.Id.



annualpayrate increase from Defendant that yeasmpted by his completion of certain
courseworké

12. Raintiff was appointed to a siyear term asAssessor’®

13. Plaintiff began working as an Assessor for the Town of Morristown, New York,
in November 2011, at an annual pay rate of approximately $21,000.00, while still employed as

Defendant’'s Assessof

8 Plaintiff disputes this fact but does not cite to aoytion of the record supporting the
dispute of fact.See N.Y. Teamsters v. Express Servs,,486.F.3d 640, 648-49 (2d Cir. 2005)
(upholding grant of summary judgment were “[t]he district court, applying Rule]BL[

strictly, reasonably deemed [movant’s] statement of facts to be adnhi¢eause the nen
movant submitted a responsive Rule d][{] statement that “offered mostly conclusory denials
of [movant’s] factual assertions and failed to include any record citatighi€hie Comic

Publ'ns, Inc. v. DeCarlp258 F. Supp. 2d 315, 319 (S.D.N.Y. 2003) (holding that “the facts set
forth in [plaintiff's] statement are deemed established” where defendaeiddessertions in
plaintiff's S.D.N.Y. Local Rule 56.1 statement but declined to provide record citations
support). Instead, Plaintiff refers to the same porticdh@tecord as Defendant citeghich
indicates that Plaintiff “moved from Acting Assessor to Assessor after conmpdtemurse

work + 2 yrs experience.” (Dkt. No. 46, Attach. 6.) The docuraksatindicates that Plaintiff's
salary was $37,180.00, which is $1,300.00 more per yeahtheaceived as Acting Assesso
(Id.) Therefore, the Court finds that the fact is undisputed.

o Plaintiff disputes this fact but again does not cite togomion of the record in support
of the dispute. As a result, the Court deems this denial an admiSgensupranote 8 of this
Decision and Order.

10 Plaintiff does not dispute this fact but attempts to controverhplication of the

asserted fact do place it incontext, which is improper and thus will be deemed an admission.
N.D.N.Y. L.R. 7.1(a)(3) (“The non-movant’s responses shall . . . admit[] and/or deck[péa

the movant’sassertiongn matching numbered paragraphssgg alsdretman v. Capital Dis.
Trans. Auth.12-CV-1670, 2015 WL 4508362, at *10 (N.D.N.Y. July 23, 2015) (citing authority
for the point of law that the summary judgment procedure involves the disputation efdssert
facts, not the disputation of implied facts), Baity v Kralik, 51 F. Supp. 3d 414, 418 (S.D.N.Y.
2014) (noting that plaintiff's responses failed to comply with the court’s locad mhere
“Plaintiff's purported denials . . . improperly interject arguments and/or tenmmahfacts in
response to facts assaitby Defendants, often speaking past Defendants’ asserted facts without
specifically controverting those same facts”). To the extent that-aoeant desires to set forth
any additional material facts that he contends are in dispute, he or she &lrbyguiocal Rule
7.1(a)(3) to do so in separately numbered paragraphs.



14.  During the time Plaintiff was employed by Deflant as Assessor, he received an
annual pay rate increase every year, including pay increases of 3.6% in 2012, 3.5% in 2013, 5%
in 2014, and 7.4% in 2018.

15. During higenure Plaintiff was the soléssessor working for Defendattt

16. Plaintiff was nevea member of any uniaiat represented Defendant’s office
staff, including the Teamsters Union (the “Unior?).

17. When Defendant and the Union began discussing the possibility of including the
Assessor position in the bargaining unit in 2016, Plainttidsimunications wittthe Union led
to the Union to send a letter, dated December 10, 20T8efendanindicating that the Union
would not include the Assessor position in the bargaining!¢nit.

18. Plaintiff wrote a letter dated January 12, 2016, explaining his refasorst

wanting to be part of the Union.

1 Plaintiff's attempt to dispute amplication of the aboveasserted fact, or to place it in
context, is improperSee, suprapote 10 of this DecisioandOrder.

12 Plaintiff provides the same or substantially the same response as discussed above in notes
2 and 4 of this Decision and Order.

13 Plaintiff provides the same or substantially the same response as distusseih aotes
2 and 4 of this Decision and Order. Theurt respctfully directs Plaintiff’'s attention to Dkt.
No. 46, Attach. 21, containing thefilavit of Margaret BrussoDkt. No. 46, Attach. 22,
containing the Affidavit of Cindy Goliber, and Dkt. No. 46, Attach. 23, containing the Aiffida
of JoAnn Graham, which Defendant filed in support of its motion for summary judgment.
Finally, Plaintiff's attempt to dispute amplication of the aboveasserted fact, or to place it in
context, is improperSee, suprapote 10 of this DecisioandOrder.

14 Plaintiff's attempt to dispute amplication of the aboveasserted fact, or to place it in
context, is improperSee, suprapote 10 of this DecisioandOrder.



19. Plaintiff negotiated a pay increase for himself every year that he wasyady
Defendant The peicentage rate of every of Plaintiff's pay increases as Assessor was the same as
or higher than the pay increases for members of the Union working in Defendantg offi

20. Other employees of Defendant who were not members of the Union, such as the
Code Enforcement Officer and the Town Clerk, also directly negotiated thgoeosation each
yearwith the Town Supervisor and Town Boat#.

21. Plaintiff contends that there is “no consistency” in the manner in which Defendant
sets salaries for office staff.

22. Plaintiff also contends that Defendant’'s employees who were also Todentssi
were paid more than wem®n+esidentemployes, such as Plaintiff.

23. Plaintiff compares himself to Mary Jo Guyette, who was employed by Dafenda
during the relevant time period. Ms. Guyette was employed by Defendadoat Clerk” and
Plairtiff has no idea how long she worked for DefendantCourt ClerkK before he was hired.
Plaintiff has no idea what prior work experience Ms. Guyette had, what heriedatat
background was, whether she was a member of the Union, or whether she iesspgh@mh was

Plaintiff.18

15 Plaintiff's attempt to dispute amplication of the aboveasserted fact, or to placerit i
context, is improperSee, suprapote 10 of this DecisioandOrder.

16 Plaintiff provides the same or substantially the same response as distwsseth aotes
2, 4, and 13 of this Decision and Order.

17 Plaintiff agrees with this fact then assextilitional information regarding his arguments.
To the extent that a nanovant desires to set forth any additional material facts that it contends
are in dispute, he is required by Local Rule 7.1(a)(3) to do so in separately numbegeappara
See, spra, note 1 of this Decision and Order.

18 Plaintiff's response that he disputes this fact without providing any citttithe record
is improper. See, suprapote 8 of this Decision and Order. Plaintiff asserts that he has some



24.  Plaintiff also compares himself to Laurie Hayes, who was employed lenOexit
during the relevant time period as “Court Clerk” and “Senior Court Clerk.” Rfawds unable
to testify regardindiow long Ms. Hayes worked for Defendant before she was hired as “Senior
Court Clerk.” In addition, Plaintiff did not know what, if arprjor work experience Ms. Hayes
had orwhat her educational background was.

25.  Plaintiff also compares himself to Pegg@yusso, who was employed by
Defendant as “Court Clerk” and “Assistant to the Supervisor” before Pfdetgan working for
Defendant. Plaintiff has no idea how long Ms. Brusso worked for Defendant heforas
hired. In addition, Plaintiff has no idea what pnaork experience Ms. Hayes hadwhather
educational background wés.

26. Plaintiff considered resigning from his employment with Defendant in 2011
because of gossip among Defendant’'s employees about Plgattfhg paid more than other
people” upon his promotion to Assessor.

27. Plaintiff began having conflictwith Ms. Brusso in 2011 when he was appointed

Assessor and received an increase in pay. The conflict contmDetember 2013 when she

idea of prior work experience but does not indicate the basis of such knowledge or what that
prior work experience entailed.

19 Plaintiff provides the same or substantially the same response as distus&enh aote
18 of this Decision and Order.

20 Plaintiff's response thdte disputes this fact without providing any citation to the record
is improper. See, suprapote 8 of this Decision and Order. Plaintiff's statement in his Response
to Defendant’s g&atement of Material Facts that you count not having to pay insurance

premium then Ms. Brussmay very welbe getting paid more than Plaintiffurther supports
Defendant’s assertion that Plaintiff does not have knowledge about Ms. Brusso’'®kayad(

48, Attach. 1, at § 2&mphasis addéd



took issue wth certain property assessments made by Plaintiff. The conflict intensified
September 2014 when Plaintiff's pay increase became public.

28.  Plaintiff allegesthat he was harassed as an employee of Defeaddrthat such
harassment was motivated by Padintiff's property valuations and tax exemptiofig,how
other Town employees perceived Plaintiffhave been performing as Assessor, (@hceactions
to the pay raise Plaintiff received between 2014 and 2B1d&ntiff does not allege that he was
harassed on the basis of his sex or gefider.

29. Defendat had an anti-harassment policy and complaint proceduildatiff
did not make any complaints pursuant to that policy because his harassmenoallegen’t
anything about sexual harassmefit.”

30. Plaintiff contends that Defendant should have had a harassment complaint
procedure comparable to Defendant’s workplace violence pdlicy.

31. Defendant implemented a sexual harassment policy in March 2006, three years
before Plaintiff began working fadefendant. Plaintiff receivednd acknowledged receipt of,

the sexual harassment policy within days of beginning his employment withd2eig*

21 Plaintiff's responsé¢hat he disputes this fact without providing any citation to the record
is improper. See, suprapote 8 of this Decision and Order. In addition, Plaintiff provides the
same or substantially the same response as discussed above in notes 2, 4, timsl R8axdion
and Order.

22 Plaintiff provides the same or substantially the same response as distwsseth aotes
2, 4, and 13 of this Decision and Order.

23 Plaintiff's response that he disputes this fact without providing any citttithe record
is improper. See, suprapote 8 of this Decision and Order. In addition, Plaintiff disputes this
fact arguing that it is overly broad and vague, which is not a valid basis for dispuatioxpat’s
statement of material fact pursuant to Local Rule 7.3)a)(

24 Plaintiff provides the same or substantially the same response as distwsseth aotes
2, 4, and 13 of this Decision and Order.



32. Plaintiff resigned as Assessor with Defendant on April 10, 2017, effectivie Apri
23, 2017.

33.  As of April 23, 2017, Plaintiff was making $45,179#%t year

34. In 2014, Plaintiff received a higher percentage pay increase thalh mieimbers
of the Union representing Defendant’s unionized office gaff.

35. In 2015, Plaintiff received a higher percentage pay iserteardid all members
of the Union representing Defendant’s unionized office gfaff.

36. In 2016, Plaintiff received a higher percentage pay increase thaih mieimbers

of the Union representing Defendant’s unionized office gtaff.

25 Plaintiff's denial of the ability to confirm this assertion of fact is insufficient éate an

issue of fact anthe Court will deem it an admissiosee F.D.I.C. v. Nat'| Union Fire Ins. Co.

of Pittsburgh, PA205 F.3d 66, 75 (2d Cir. 2000) (“[V]ague denials and memory lapses . . . do
not create genuine issues of material facGgnger v. Genge663 F. App’x 44, 49 n.4 (2d Cir.
2016) (summary order) (noting that a statement that one “ha[d] no recollectiordaif‘ddes

not constitute a denial”Pavis v. City of Syracus@2-CV-0276, 2015 WL 1413362, at *2
(N.D.N.Y. Mar. 27, 2015) (Suddaby, J.) (“On a motion for summary judgment, denials of fact
that are based on a lack of personal knowledge, mere information or belief, and/ossitaldmi
evidence are insufficient to create a genuine dispute.fg Horowitz 14-CV-36884, 2016 WL
1039581, at *1 n.2 (Bankr. S.D.N.Y. Mar. 15, 2016) (stating that, “[o]n a motion for summary
judgment, denials based on a lack of knowledge or information sufficient to fornetaveli
insufficient to contest a disputed fact . . . . Similarly, a response contendiegher adntior

deny an allegation does not create a genuine issue of faot9rd, Piacente v. Int'l Union of
Bricklayers & Allied Craftworkers11-CV-1458, 2015 WL 5730095, at *2 n.3 (S.D.N.Y. Sept.
30, 2015).

26 Plaintiff provides the same or substantially sane response as discussed above in note
25 of this Decision and Order.

27 Plaintiff provides the same or substantially the same response as distsseih aote

25 of this Decision and Order. In addition, Plaintiff argues that Dkt. No. 48, Attach. 15, does not
show other employees’ salaries. However, the document does compare Blgawify salary

with that of Union members’ salaries. (Dkt. No. 48, Attach. Fanjally, the fact asserted

merely relates to the percentage increase, which is tedi@t the document. (Dkt. No. 48,

Attach. 15.)



37.  In 2015, Plaintiff was one of the fifteen (15) highest paid Town empld¥§ees.

38. In 2015, fourteen (14) of the fifteen (15) highest paid Town employees were
male?®

39. In 2015, Plaintiff was paid more thaere five of the six female Town
employees®

40.  In 2016, Plaintiff was one of the fifteen (15) highest paid Town empld¥ees.

41. In 2016, fourteen (14) of the fifteen (15) highest paid Town employees were

male3?

42. In 2016, Plaintiff was paid more thaere five of the six female Town
employees?
28 Plaintiff provides the same or substantially the same response as distus&enh aote

27 of this Decision and Order. In addition, Plaintiff argues that employees Jéasen and

James Plumley werefteoff the list reflected in Dkt. No. 48, Attach. 15. However, Defendant
does not cite to Dkt. No. 48, Attach. 15, in support of this asserted fact. Instead, Defenslant cite
to Dkt. No. 48, Attach. 19, which lists a Jeffery A. Mason but does not lisharyy the name

of James Plumley or closely resembling that name.

29 Plaintiff provides the same or substantially the same response as distus&enh aote
27 of this Decision and Order. Plaintiff's attempt to disputergotication of the aboveasserted
fact, or to place it in context, is impropeBee, supranote 10 of this DecisioandOrder.

30 Plaintiff agrees with this citation then attempts to disputengfication of the above-
asserted fact, or to place it in context, which is improfere, supranote 10 of this Decision
andOrder.

st Plaintiff provides the same or substantially the same response as distus&enh aote
29 of this Decision and Order.

82 Plaintiff provides the same or substantially the same response as distus&enh aote
29 of this Decision and Order.

33 Plaintiff provides the same or substantially the same response as distus&enh aote
29 of this Decision and Order.

10



43. In 2015, Plaintiff was paid more thaasfellow Town employee Margaret

Brusso**
44, In 2016, Plaintiff was paid more thaasfellow Town employee Margaret
Brusso®®
45, In 2015, Plaintiff was paid more thamsfellow Town employee Sherri Stori.
46. In 2016, Plaintiff was paid more thamsfellow Town employee Sherri Storié.
47.  In 2015, Plaintiff was paid more thamasfellow Town employee Laurie Hayés.
48.  In 2016, Plaintiff was paid more thamasfellow Town employee Laurie Hay&3
49, In 2015, Plaintiff was paid more thamas fellow Town employee Michael
Boysuk?°
34 Plaintiff provides the same or substantially the same response as distsseih aote

25 of this Decision and Order. In addition, Plaintiff's attempt to disputenplication of the
above-asserted fact, or to place it in context, is impropee, supranote 10 of this Decision
andOrder.

35 Plaintiff provides the same or substantidlg same response as discussed above in note
34 of this Decision and Order.

36 Plaintiff provides the same or substantially the same response as distus&enh aote
30 of this Decision and Order.

87 Plaintiff provides the same or substantially sane response as discussed above in note
30 of this Decision and Order.

38 Plaintiff provides the same or substantially the same response as distussenh aote
30 of this Decision and Order.

39 Plaintiff provides the same or substantially the samgorese as discussed above in note
30 of this Decision and Order.

40 Plaintiff provides the same or substantially the same response as distus&enh aote
30 of this Decision and Order.

11



50. In 2016, Plaintiff was paid more thasas fellow Town employee Michael
Boysuk?!

51. The Union never negotiated with Defendant on behalf of Plaintiff regarding his
compensation or benefits.

52.  Plaintiff did not serve a verified Notice of Claim on Defendaafore
commencing this lawsuff

53.  Plaintiff filed one administrative complaint with the Equal Employment
Opportunity Commission (“EEOC”) and the New York State Division of Human Rights
(“NYSDHR”), on December 19, 20715,

54.  Plaintiff's administrative complaint was dismissed by M¥SDHR on June 10,

2016%

a1 Plaintiff provides the same or substantially the same response as distus&enh aote
30 of this Decision and Order.

42 Plaintiff agrees with this asserted fact then attempts to dispimepdination of the
above-asserted fact, or to place it in context, which is imprd@ee, supranote 10 of this
Decision andOrder. In addition, Plaintiff provides the same or substantially the sapunses
as discussed above in notes 2, 4, and 13 of this Decision and Order.

43 Plaintiff provides the same or substantially the same response as distus&enh aote
25 of this Decision and Order. In addition, Plaintiff provides the same or subsgahtadame
response as discussed above in notes 2, 4, and 13 of this Decision and Order.

a4 Plaintiff provides the same or substantially the same response as distssenh aote

43 of this Decision and Order.

45 Plaintiff agrees with this citation then attempts to disputengfication of the above-

asserted fact, or to place it in context, which is improfere, supranote 10 of this Decision
andOrder.

12



55.  Plaintiff's administrative complaint was dismissed by the EEDGeptember 7,
20164

C. Parties’ Briefing on Defendants Motion for Summary Judgment

1. Defendants Memorandum of Law-in-Chief

Generally, in support afs motion to for summary judgment, Defendasters six
arguments. fee generallpkt. No. 46, Attach. 2 [Def.’s Mem. of Law].)

First, Defendanargues thatmostof Plaintiff’s Title VII claim is time-barredbecause iis
governed by a 300-day statute of limitations period pursuant to 42 U.S.C. § 2000e-5filead he
his administrative charge with the EEOC and NYSDHR on December 14, 201)5A¢ a
result, Defendant arguemny allegations thatoncern conduct thaiccurredbeforeFebruary 18,
2015, fall outside the applicable statute of limitations and cannot support a TitkaxA. (d.)

Second, Defendant argues that some or all oh#ffas timely claims are barred because
he failedto exhaust his available administrative remebtfore filing them (Id.) More
specifically, Defendant argues thiaintiff’s factual allegations that are not tirharred relate to
alleged incidents thatccurred in January 2016, which was after Plaintiff filed his administrative
charge on December 14, 201%d.Y However, Defendant arguesith the exception of possibly
the allegations related to Ms. Brusso’s health insurdaheellegationselating b the incidents
in January 201@re not “reasonably related” to the claims and allegations contained in P&intiff
administrative barge. [d.) As a result, Defendant argues that these allegations are bwrred

Plaintiff's failure toexhaust his adminisative remedies. |Id.)

46 Plaintiff's regponse that he disputes this fact without providing any citation to the record

is improper. See, suprapote 8 of this Decision and Order.

13



Third, Defendant argues that Plaintiffsarassment” claim is not cognizable under Title
VII, becauséehasfailed to allege even a single incident of gender orsesed harassment and
thushasfailed toshow that such a hostile work environment was severe and pervddiye. (
Indeed, Defendant argues that Plaintiff's administrative charge madehde#ra harassment he
was referring to wa “other than sexual harassniehibwever thereexists no federatause of
action for generic workplace harassmerdl.)(In any event, Defendant argués the extent
Plaintiff could establish that the harassment was “brasted,” he unreasonably failed to use
Defendant’s policy and complaint procedure, which bars this actidr). (

Fourth, Defendant argues that Plaintiffigle VII discrimination Or dispaate treatment)
claimbased on pay disparity baseless. Id.) More specifically, Defendant argues tirddintiff
cannot make out jprima faciecase of disparate treatment pursuant tathBonnell Douglas
burdenshifting framework. Id.) Defendant argues that the fact tR&intiff is male precludes a
finding that he is a member of a protected clak) (n addition,Defendant argues that,
because Plaintiff was the one and only Assessor for Defendant during the releegrdriod,
and he was preceded and succednjeflssessors who were also mdle cannot show that he
was paid less than weneembers outside his ckwho performed the same work for Defendant.
(Id.) Finally, Defendant argues thBtaintiff cannot show an inference of discrimination
because thendividualswho Plaintiff seeks to compare himself to are oomnparatorsand
Plaintiff cannot establisthat the decisions in regard to b@mpensation were made because of
his sex. Id.)

Fifth, Defendant argues that Plaintiff&le VIl retaliation claim is timebarred and
baseless.|d.) More specifically, Defendant argues thag &llegations regarding Plaintiff's

retaliation claim are premised on his interpretatd(a) a 2009 incident he read about in the
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local newspaper anh) Defendant’s alleged response to his 2014 dispute with Ms. Brusso, both
of whichare timebarred pusuant to Title VII. [d.) Inany eventeven if Plaintiff's allegations
were not timebarredthey do not give rise ta Title VII retaliation claimbecaus¢hey do not
showthat(a) he engaged in a protected activity when he complained abo@riviso’s
“generic harassmentwhich had nothing to do with gender or xe) Defendant was aware of
any protected activity pursuant to Title \(given thathis complaints to the Town Supervisor
were merely understood as an interpersonal copficthe experiencedn adverse employment
action that occurred after September 2a#4d) there existed a causal connection between any
adverse employment action and Plaintiff's protected activity (given thaicleesed higher
annual pay increases than did most Town employees and continued to make more money than
did Ms. Brussowith whom he had conflicts with in 2014)1d()

Sixth, Defendant argues that Plaintiff e, and cannot, state a breachcofitract
claim. (d.) More specifically, Defendant argues tirdaintiff does not attach the contract or
agreemento his Complainand does not identify any of the terms of the agreement such as the
dateof the agreement.ld.) Moreover, Defendant argues thaven ifPlainiff has alleged the
existence of a contract with Defendant and the required elements of a diréizathcontract,
such a claim would be barred by N.Y. Gen. OHMligw § 5-701, which requires thatcontract
be in writing if, by its termsthe contracis not to be performed within one year fratsimaking.
(Id.) Defendant argues that, becausespant to N.Y. Real Prop. Té&aw 8§ 310Plaintiff’s
appointment was for a siear term, such contractould not be performed within one year and
would be barred by N.Y. Gen. Obligaw § 5-701. [d.) Finally, Defendant arguesuch a
claim is time barred and barred by Plaintiff's failure to file a notice of clairsyaunt to N.Y.

Town Law § 65(3). I€l.)
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2. Plaintiff's Opposition Memorandum of Law

Geneally, in oppositiorto Defendaris motion for summary judgment, Plaintiff asserts
nine arguments.See generallpkt. No. 48 [Pl.’s Opp’n Mem. of Law].)

First, Plaintiff argues that the exists a genuine dispute of matefaadt with regard to the
discriminatory and biased treatmérat experienced related to salarid.)( More specifically,
Plaintiff argueghat when an employee left employment with Defendant and Defendant hired an
individual to fill the vacancyDefendantvas required to pay the new hire within $2,000.00 of
the former employee’s salaryld() Plaintiff argues that Defendant Hfatlowed this ule with
regard to hiring or promoting women but has not followed thiswitle regardto hiring or
promoting men. If.) Instead, Plaintiff argues that Defendant paid men on average 20% less
thanit paidtheir predecessorsld()

Second, Plaintiff anges that therexists a genuine dispute of material fath regard to
the discriminatory and biased treatmbatexperienced related to the removal of the Assessor
position from the Union. Id.) More specifically, Plaintiff argues that the Assessor@ade
Officer positions, both held by men, were removed from the Union contract sometimne a
2009-2011 becausag¢cording to Defendanthe positiongjualified as‘department heads(ld.)
However Plaintiff arguesduring the same time period, twdet departmerthead positions,
which were held by women, remained members of the Uniadr). Plaintiff argues that,uding
the 2017 contract negotiatiori3efendant offered to lehe Assessor and Code Officer positions
re-join the Union but did not offr to make up the pajifferencesor benefitsthat the positions
hadpreviously lost by not being members of the Unidad.) (

Third, Plaintiff argues that theexists a genuine dispute of material fatth regard to

the discriminatory and biased tre&int he experiencelated to compensation for additional
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hours worked. Ifl.) More specificallyPlaintiff argues thaih or around 2013 female court clerk
Mary Jo Guyette was paid her salary per houetmh additional hour she workeawever,

when men requested additional pay for overtime wibiy were informed that there svao
overtimepaybecause they we salaried positions.Id()

Fourth, Plaintiff argues that there exists a genuine dispute of materialitiacegard to
the discriminatoy and biased treatment he experienced related to how harassment allegations are
handled. Id.) More specifically Plaintiff argues thatwhen a femalemployeealleged
harassment against a male employee, Defendant condurctedestigation into the claim;
however, when Plaintiff claimed harassment against Ms. Brusso, his job watsitiecand he
was told Defendant could lower his salary to $1.06.) (

Fifth, Plaintiff argues that he hasught counseling arlzeen proscribedhedication due
to thediscrimination harassment and retaliatibe endured (Id.) Plaintiff argueghat since
September 2014he has regularly attendedunseling. Ifl.) In addition, Plaintiff argues that he
took anti-depressants and anxiety medication consistently galhrg from Septembe2014
until April 2017, when he resigned from his employment with Defendaah) (

Sixth, Plaintiff argues that Defendant failed to have a harassment mopeogtect
employees fronmarassment(id.) More specifically Plaintiff argues that Defendant knew about
the harassment éflaintiff and failed to prevent or correttinstead, Plaintiff was threatened to
have his salary lowered to $1.00, drelwas retaliated against by Mr. Beattie for filing the
administrative @dim, which left Plaintiff no other option but to resilgam his position. Id.)

Seventh, Plaintiff argues that there exists a genuine dispute of matenaitfactgard to
the discriminatory and biased treatmbatexperienced related to granting epéonsfor paying

health insurance premiums to employees hired after January 1, 1898Mdre specifically,
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Plaintiff argues that there are three Town employégssare eligible and signed ugdor the
family health plantwo men and one womanld() However, Plaintiff arguefefendant
granted an exemptido onlythe female employesothat she does not have to pay any sort of
premium for such insurance while the two men have to pay for the same covédgge. (

Eighth, Plaintiff argues that Defelant breached the employment agreemddt) More
specifically,Plaintiff argues that Marie Regan, th&éown Supervisor, promised, pursuant to an
employee agreemerhat Plaintiff would “receive the same benefits as everyone else” with the
exception 6Union members also receiving longevity pald.)( However, Plaintiff argues, he
did not receive the santeenefits as Ms. Brusso, who had an exemption such that she did not pay
family health insurance premiumdd. Plaintiff notesthat this agreement was reduced to
writing after Plaintiff requested an additional week of vacation because Defendamatweaznt
to raise Plaintiff's salary to the appropriate amount compared to hisdfemahterparts.id.)

Ninth, Plaintiff argus that he has been rejected from other Assessor jobs because he was
forced to file this lawsuit. 1d.) More specifically Plaintiff argueghat since he filed this
lawsuit,he has experienced the following adverse acti@)sts character has been defamed,

(b) heapplied fora job with and did not receive an interview with, the Towns of Waddington
and Louisville (c) he interviewed with the Town of Brasher, but the job was awarded to an
individual without experience or certification, and {jag¢ City d Ogdensburg “manipulated their
civil service requirement to prevent Plaintiff and anyone else who spdyificess not an

assessment clerk within the City . . . from taking the exam for asseskby.” (

3. Defendants Reply Memorandum of Law
Generally inits reply, Defendanassers twoarguments. (Dkt. No. 49 [Def.Reply

Mem. of Law].)
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First, Defendantargues that, by failing to dispute or even respond to most of Defendant’s
arguments and evidence, Plaintiff should be deemed to have conceded the argunmethis, or i
alternative, the arguments should be deemed to be dispdsith@survive a proper motion for
summary judgment, evenpao sePlaintiff must respond to the legal arguments, undisputed
facts, and evidence presented in support of such motidn. More specifically, Defendant
arguespPlaintiff failed to respond to the following Bfefendant’s arguments: (Refendants
arguments that all of Plaintiff's claims, with the exception of his gebdsed pay disparityifle
VIl claim, aretime-barred;(b) Defendarits arguments th&laintiff's Title VII claims and
allegations which are méime-barred fail to satisfy the condition precedent required by Title VII
because they occurred after Plaintiff filed his admintisteeclaim on Decendr 14, 2015(c)
Defendants arguments th&laintiff's harassment claim ot cognizable under Title VI{d)
Defendants arguments th&laintiff's Title VII retaliation claim is fatally flawed because he
cannot establish any of the necessary eleménkmbclaim;and (e) Defendatg arguments that
Plaintiff's breach of contract claim is legally infirm beca@$dne failed to plead or prove the
existence of an enforceable contrdity,New York’s statute of frauds requires such a contract to
be in writing, andiii) Plaintiff failed to file a notice of claim. Id.)

Second, Defendamargues that Plaintiff's response in opposition amounts to nothing more
than a “list of grievance’swhich fails to establish a triable question of faefjarding anylaim
before this Court. Id.) More specifically, Defendant argues tiRdaintiff's opposition reaffirns
his theoryof liability that Defendant’s “workplace violence” policy should have been traghe

by his feud with Ms. Brussdiwowever, Plaintiff's theoryf liability does not constituta

a1 The Court notes that Defendant’s arguments regarding the Equal Pay Act, whicbtwa
sufficiently invoked in Plaintiff’'s Complaint, are not before the Court.
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cognizableederal or New York State cause of actiotd.)( With regard to the allegations
regardingPlaintiff's verbal contract with formefown supervisor Ms. RegaBefendant argues
thatPlaintiff admits that hee-negotiated the terms and conditions of his employment every year
that he was employed by Defendantd thus cannot establish a breacloaritract claim (Id.)
Finally, Defendant argudlaintiff failed to present any evidence of a similssitpated female
employee performing the same work he did and who was paid more than hédyas. (
Defendant argues thdtd undispute@videncedemonstrates that there is no pattern of female
employees being paid more than similesifuated male employeeéld.) In fact,Defendant
arguesit paid Plaintiff more than it paidvery female Town employee 2015 and 2016xcept
the Town Clerk who was notrsilarly situated with Plaintiff (Id.) Defendant argues thayjen
if Plaintiff could makea prima facieshowing, Defendant haarticulatedthe legitimate, non
discriminatoryreasons for its decisioand Plaintiff has failetb present any evidence of pretext
(Id.)
Il. GOVERNING LEGAL STANDARD

Under Fed. R. Civ. P. 56, summary judgment is warranted if “the movant shows that
there is no genuine dispute as to any material fact and that the movant is ensiliedgment as
a matter of law.” Fed. R. Civ. P. 56(a). A dispute of fact is “genuiritfie [record] evidence
is such that a reasonable jury could return a verdict for the [non-movamigiérson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (19865. As for the materiality requirement, a dispute of fact is

48 As a result, "[c]onclusory allegations, conjecture and speculation . . . aréciestito

create a genuine issue of facKérzer v. Kingly Mfg.156 F.3d 396, 400 (2d Cir. 1998) [citation
omitted]. As the Supreme Court has explained, "[The non-movant] must do more than simply
show that there is some metaphysical doubt as to the material fistatslishita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp75 U.S. 574, 585-86 (1986).
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“material” if it “might affect the outcome of the suit under the governing law . . . . Factual
disputes that are irrelevant or unnecessary will not be countedtierson477 U.S. at 248.

In determining whether a genuine issue of material fact exists, the Court solge rall
ambiguites and draw all reasonable inferences against the mo&aderson477 U.S. at 255.
In addition, “[the movant] bears the initial responsibility of informing the distourt of the
basis for its motion, and identifying those portions of the . cofd§ which it believes
demonstrate[s] the absence of any genuine issue of material Gedbotex v. Catreftd77 U.S.
317, 323-24 (1986). However, when the movant has met its initial burden, the non-movant must
come forward with specific facts showing a genuine issue of materidbfacial. Fed. R. Civ.
P. 56(a),(c),(e).

Implied in the above-stated burden-shifting standard is the fact that, whenenaovant
willfully fails to respond to a motion for summary judgment, a district cowgtioaduty to
perform an independent review of the record to find proof of a factual dispute. ©¢catien
a nonmovant willfully fails to respond to a motion for summary judgment, "[t]he fact thes the
has been no [such] response . . . does not . . . [by itself] mean that the motion is to be granted
automatically." Champion v. Artuz76 F.3d 483, 486 (2d Cir. 1996). Rather, as indicated above,
the Court must assure itself that, based on the undisputed material facts, tigekdwrarrants
judgment for the movantChampion 76 F.3d at 486Allen v. Comprehensive Analytical Group,
Inc., 140 F. Supp.2d 229, 232 (N.D.N.Y. 2001) (Scullin, C.J.); N.D.N.Y. L.R. 7.1(b)(3). What
the non-movant's failure to respond to the motion does is lighten the movant's burden.

For these reasons, this Court has often enforced Local Rule 7.1(a)(3) by demtsirsgf

forth in a movant's statement of material facts to be admitted, where (1)dbtssare supported
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by evidence in the record, and (2) the moovant has willfullyfailed to properly respond to that
statement?

Similarly, in this District, where a nemovant has willfully failed to respond to a
movant’s properly filed and facially meritorious memorandum of law, the non-maevdaemed
to have "consented" to the legal arguments contained in that memorandum of law uatier Loc
Rule 7.1(b)(3)° Stated another way, when a non-movant fails to oppose a legal argument
asserted by a movant, the movant may succeed on the argument by showing that e argum
possess facial arit, which has appropriately been characterized as a “modest” busden.
N.D.N.Y. L.R. 7.1(b)(3) (“Where a properly filed motion is unopposed and the Court detdrmine
that the moving party has met its burden to demonstrate entitlement to the rekstedqu
therein . . . .”)Rusyniak v. Gensin@7-CV-0279, 2009 WL 3672105, at *1, n.1 (N.D.N.Y. Oct.
30, 2009) (Suddaby, J.) (collecting casésteGreen v. Astrue09-CV-0722, 2009
WL2473509, at *2 & n.3 (N.D.N.Y. Aug. 7, 2009) (Suddaby, J.) (colleatesps).

Where, as here, a party seeks summary judgment agairssalitigant, a court must
afford the nommovant special solicitudeTriestman v. Fed. Bureau of Prisod&0 F.3d 471,

477 (2d Cir. 2006). As the Second Circuit has stated,

49 Among other things, Local Rule 7.1(a)(3) requires that the non-movant file a regponse
the movant's Statement of Material Facts, which admits or denies each of #ra'sifactual
assertions in matching numbered paragraphs, and supports any denials withaciaiah to

the record where the factual issue arises. N.D.N.Y. L. R. 7.1(a)(3).

50 Seee.g, Beers v. GMC97-CV-0482, 1999 U.S. Dist. LEXIS 12285, at *27-31
(N.D.N.Y. March 17, 1999) (McCurn, J.) (deeming plaintiff’s failure, in his opposition pajger
oppose several arguments by defendants in their motion for summary judgmentas lopns
plaintiff to the granting of summary judgment for defendants with regard waimes that the
arguments regarded, under Local Rule 7.1[b[&yito v. Smithkline Bebam Corp,. 02-CV-
0745, 2004 WL 3691343, at *3 (N.D.N.Y. Nov. 29, 2004) (McCurn, J.) (deeming plaintiff's
failure to respond to “aspect” of defendant’s motion to exclude expert testiasd‘a concession
by plaintiff that the court should exclude [the expert’s] testimony” on that ground)
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[tlhere are many cases in which we have said thab gelitigant is

entitled to “special solicitude,” . . . thapeao selitigant’s submissions
must be construed “liberally,” . . . and that such submissions must be read
to raise the strongest argumettitat they “suggest,” . . . . At the same

time, our cases have also indicated that we cannot reaprose

submissions claims that are not “consistent” withgireeselitigant’s

allegations, . . . or arguments that the submissions themselves do not

“suggest,” . . . that we should not “excuse frivolous or vexatious filings by

pro selitigants,” . . . and thgtro sestatus “does not exempt a party from

compliance with relevant rules or procedural and substantive law.”
Triestman 470 F.3d at 477 (citations and footnote omijtted

Moreover, the “principles governing admissibility of evidence do not change on a motion
for summary judgment.’Raskin v. Wyatt Cp125 F.3d 55, 66 (2d Cir. 1997). “[O]nly
admissible evidence need be considered by the trial court in ruling on a motion forrgumma
judgment,” and a “district court deciding a summary judgment motion has broagtidisan
choosing whether to admit elnce.” Presbyterian Church of Sudan v. Talisman Energy, Inc.
582 F.3d 244, 264 (2d Cir. 2009).

Finally, to the extent that a "motion for summary judgment” under Fed. R. Civ. P. 56 is
based exclusively on the factual allegations of the opponent's pleading, disnpssaitide for
failure to state a claim under Fed. R. Civ. P. 12(b)@)e Schwartz v. Compagnise General
Transatlantique405 F.2d 270, 273-74 (2d Cir. 1968) ("Where appropriate, a trial judge may
dismiss for failure to state a cause of action upon motion for summary judgmémstich a
circumstance, the Court need not give prior notice to the party whose pleading iarzyzgd.
See Katz v. Molic128 F.R.D. 35, 37-38 (S.D.N.Y. 1989) ("This Court finds that . . . a

conversion [of a Rule 56 summary judgment motion to a Rule 12(b)(6) motion to dismiss the

complaint] is proper with or without notice to the parties.").
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1. ANALYSIS

After carefully considering the matter, the Court grants Defefgdarttion for summary
judgment for the reasons statedtsxmemoranda of law(Dkt. No. 46, Attach. 25; Dkt. No. 49
To those reasons, the Court adds the following analysis, which is intended to supplennent

supplant Defendant’s reasons.

A. Plaintiff's Sex Discrimination Claims Pursuant to Title VII

“Title VII prohibits all discrimination in employment based upon race, sex, and nationa
origin.” Texas v. Dept. of Cmty. Affairs v. Burdidé0 U.S. 248, 259 (1981). “In passing Title
VII, Congress made the simple but momentous announcement that sex, race, religion, and
national origin are not relevant to the selection, evaluation, or compensation of easgloy
Price Waterhouse v. Hopki490 U.S. 228, 239 (198%uperseded by statyt@ivil Rights Act
of 1991, Tit. I, 8 107(a), 105 Stat. 104s, recognized in Burrage v. United Statesl U.S. 204,
213 n.4 (2014):This ‘broad rule of workplace equality, . . . ‘strike[s] at the entire spectof
disparate treatment’ based on protected characteristicsgegardless of whether the
discrimination is directed against majorities or minoritieZdrda v. Altitude Epress, InG.883
F.3d 100, 111 (2d Cir. 2018) (citations omittet[)[ he critical inquiry for a court assessing
whether an employment practice is ‘because of . . . sex’ is whether sex wasvatinmpti
factor.”” Zarda 883 F.3d at 111 (quotirigivera v. Rochester Genesee Reg’l Transp. At
F.3d 11, 23 [2d Cir. 2014]).

1. Pay Disparity

To establish @rima faciepay disparity claim, Plaintiff must present evidence that he was

(1) a member of a protected class, (2) qualified for the job in question, (3) paid tess tha

members outside of the protected class for the same work, and (4) that Defend#sita the
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pay him less occurred under circumstances giving rise to an inference ahuhaton. Belfi v.

Prendergast191 F.3d 129, 139 (2d Cir. 1999).

51 The Court notes that, althouBhaintiff mentions the Equal Pay ActHPA”) in his
opposition memorandum of law (Dkt. No. 48, atPlgintiff's Complaint does notsaert, even
when construed with the utmost of spesmalicitude,a claim pursuant to the EPA (Dkt. No. 1).
The Court does not, and need not consider newly raised claims in opposition to a motion for
summary judgmentSee Lyman v. CSX Transp., 864 F. App’x 699, 701 (2d Cir. 2010)
(finding district cout did not abuse discretion in declining to consider new theories of liability
raised for the first time in opposition to summary judgmeatEenidge v. Allstate Ins. Gal46
F.3d 365, 361 (2d Cir. 2006) (declining to reach merits of argument raisedtféime in
opposition to summary judgmengyracuse Broad. Corp. v. Newhou®a6 F.2d 522, 525 (2d
Cir. 1956) (holding that district court was “justified” in “brush[ing] aside” furtalyument not
alleged in complaint but raised for the first timeopposition to summary judgment). However,
even if Plaintiff had ssertecan EPA claim in the Complaint, the Court would find that such a
claim may not be sustained. “[T]he [EPA] is restricted to cases involvinlevork on jobs the
performance of which requires equal skill, effort, and responsibility, and whigledmrmed
under similar working conditions.”Washington Cnty. v. Gunthet52 U.S. 161, 168 (1981)
(quoting 29 U.S.C. 8§ 206[d][1]). “In other words, a plaintiff must show that at least one person
of the opposite sex receives unequal wages for equal work. If the unequal pagssi thef
unequal work, a plaintiff does not have an EPA claim even if the unequal work is thefesul
discrimination.” Borrero v. Am. Exp. Bank Ltcb33 F. Supp. 2d 429, 439 (S.D.N.Y. 2008)
(citing Smith v. City of Jackson, Mis§44 U.S. 228, 239 n.11 [2008unther 452 U.S. at 178-
79). “Once a plaintiff makes outpima faciecase showing (1) the employer paid different
wages to employees of the opposite sex, (2) the employees performed efuat yotns

requiring equal skill, effort, and responsibility, and (3) the jobs were performed sindiar
working conditions, . . . the burden of persuasion shifts to the employer to prove that the wage
disparity was justified by one of the four affirmative defenses provided urel&RA: ‘(i) a
seniority system; (ii) a merit system; (iii) a system which measures earningartityjor

quality of production; or (iv) a differential based on any other factor other thdn sex

Following such proof, the plaintiff may counter thepayer's affirmative defense by producing
evidence that the reasons defendant seeks to advance are actually a pretexinfimatiscr’
Borrero, 533 F. Supp. 2d at 439. “To demonstrate ‘equal work,” a plaintiff ‘need not prove that
her job is identical to a higher-paid position, but only must demonstrate that the two paséions
substantially equal.””ld. (quotingLambert v. Genesee Hosf0 F.3d 46, 56 [2d Cir. 19938Fee
also Doria v. Cramer Rosenthal McGlynn, In@42 F. Supp. 937, 942 (S.D.N.Y. 1996) (“When
additional tasks of one job in comparison to another job are substantial, then jobs are not
congruent and the work is not equalDjnolfo v. Rochester Tel. Cor®72 F. Supp. 718, 723
(W.D.N.Y. 1997) (no substantial equality between jatbere plaintiff claimed that some of her
duties were similar to those of higher paid male employees but did not deny thatfdmmne
duties were not shared by thermdgre,Plaintiff has not presented any evidence that his job and
duties were substantially similar tisose of the women to whohe seeks to compare himself
(i.e,, Margaret Brusso in her position as Assistant to the Supervisor, Mary Joe3nyesdt
position as Court Clerk, Laurie Hayes in her position as Senior Court Clerk, and SezrirS

25



Granted, the Court disagrees with Defendant’s contention that Plaintiff caxtalotish
that he is a member of a protected class on the basis of the fact that he is male. riTimed€ou
that Plaintiff has presented evidence that he is the member of a protecteGekddewport
News Shipbuilding and Dry Dock Co. v. E.E.Q4B62 U.S. 669, 682 (1983) (“Male as well as
female employees are protected against discriminajiorhe purpose of Title VII is to protect
all employees on the basis of the@x not only fenales.

However, the Court agrees with Defendant Blatntiff did not establish thdil) he was
paid lesgshanweremembers outside of his protected class for the same work, Def@hdant’s
decision to pay him leghan were those memberyscurred under circumstances giving rise to an
inference of discrimination.

First, ezen assuming for the sake of argumtiatt Plaintiff could establish that neas
similarly situatedo thecomparators, the uncontroverteddence before the Court edtabes
thatin 2015 and 201@laintiff was paid more thawerethe womerto whomhe seeks to
compare himself(Dkt. No. 46, Attach. 19.)

Second, Plaintiff presents no evidence giving rise to an inference of drsationi.

“[C] laims of disparities in pa without more, are insufficient to adwnstrate discriminating
animus, and plaintiff has produced no direct or circumstantial evidence of sex-basaichus, a
such as evidence of derogatory remarks, toleration of offensive languageotheror
disaiminatory actions bythe employer] McCullough v. Xerox Corp224 F. Supp. 3d 193,
199 (W.D.N.Y. 2016). Similarlyin this casePlaintiff has presented no directaircumstantial

evidence of sebased animus. Asresulf no reasonable trier ¢dict couldfind that the pay

her position as Court Clerk). In addition, Defendant presented evidence thatfRlaayifwvas
higher in the years 2015 and 2016 than that of each of the women toherseeks to compare
himself. (Dkt. No. 46, Attach. 19.)
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disparities are attributable to intentional discrimination by DefendantPlaintiff's sexoased

Title VII discrimination claim must be dismisse8eeMcCullough 224 F. Supp. 3d 199-200

see also Tomka v. Seiler Cqarp6 F.3d 1295, 1313 (2d Cir. 1995) (“Tomka has failed to produce
any evidence that Seiler paid her less than Abrams or the three account masagess bf her
gender. Rather, she relies on the fact that those employees were paid mdrne thas and that
they are men. These facts do not support an inference that Seiler acted witimarditory

intent, and Tomka’s claims under Title VII .,.were therefore properly dismissed by the district
court.”), abrogated on other grounds by Burlington Indus., lncEllerth 524 U.S. 742 (1998);
McNutt v. Nascal0-CV-1301, 2013 WL 209468, at *13 (N.D.N.Y. Jan 17, 2013) (D’Agostino,
J.) (“Evidence that plaintiff's male colleagues were paid a higher salary ldiatifpis

insufficient to demonstrate that the disparity resulted from intentionddased

discrimination.”).

In the alternativepursuant to th&cDonnell Douglaurdenshifting frameworkgven if
Plaintiff could establish prima faciecase, the burden would shift to Defendardriiculate a
legitimate, nordiscriminatory reason for the pay dispariticDonnell Douglas Corp. v. Green,
411 U.S. 792, 802-03 (1973)hitt v. Kaleida Health298 F. Supp. 3d 558, 574 (W.D.N.Y.

2018). Then, if Defendant meets that burden, “the burden shifts back to the plaintiff to show that
the defendant’s proffered reason is a mere pretext, and that the discrimivesitme true

motivation for the adverse employment actiokVhitt, 298 F. Supp. 3d at 574 (citing

McDonnell Douglas Corp411 U.S. at 804).

Here, Defendarttas presenteadmissiblesvidence that thgender oemployeesvas not
a factor considered by Defendant when setting pay. (Dkt. No. 46, Attach. 20, at 1 8, Dkt. No. 46,

Attach. 24, at 1 5.) In addition, Defendant preseatkdissiblesvidence that the following
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factorswere considered when determining pay: overall Town budget, pay of similailopesit
nearby municipalitiesskill of candidates, educational background, prior relevant work
experience, longevity with the Town, market demand, needs of the Town, and how persuasive
the individual was during negotiations. (Dkt. No. 46, Attach. 20, at 1 10; Dkt. No. 46, Attach.
24, at5.)

As a result, the burden has shifted back to Plaintiff to show that Defendant’s non-
discriminatoryproffered reason is a mere pretext. However, Plaintiff has presemted
admissiblesvidence to rebut Defendant’s proffered reasons for settingAwmag. result, there is
insufficient evidence in the record from which a reasonable trier of fact cadlehffavor of
Plaintiff. James v. New York Racing As233 F.3d 149, 157 (2d Cir. 200@onnell v. Consol.
Edison Co. of New York, Ind.09 F. Supp. 2d 202, 207-08 (S.D.N.Y. 2000).

In the alternativethe Court finds thaPlainiff’ s paydisparity claim is timebarred.
Plaintiff's Title VII claim is governed by a 36@ay statute of limitations period. 42 U.S.C. 8
2000e5(e)(1); Whitt, 298 F. Supp. 3d at 570t. Plaintiff filed his administrative charge with
the EEOC ad NYSDHR on December 14, 2015. (Dkt. No. 1, at 4; Dkt. No. 46, Attach. 13; Dkt.
No. 46, Attach. 18.) As a resudiny conduct that occurred before Februe8y2015, falls
outside of the applicable statute of limitations and cannot support a TitléaWwh. Brooking v.
New York State Dep’t of Taxation & Fir2016 WL 3661409, at *6 (N.D.N.Y. July 5, 2016)
(Suddaby, C.J.). As set forth above in { 3, 4, and Pafl.B of this Decision and Order,
Plaintiff was hired by Defendant in 2009 and promotedlgsesor in 2011. Therefore, to the
extent that Plaintiff's claim of pay disparity relates to his starting salaagyrof the positions he

has held with Defendant, suatclaim istime-barred.
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2. Additional Work- Hour Pay

Plaintiff claimsdiscriminationbased on the allegation ththe female court clerk, Mary
Jo Guyettewas paid ovetime for additionahours she worked in 2013, kthiat Plaintiff was
denied ovetime pay and told that his salary toolko consideration additional work hours.

(Dkt. No. 1, at 10; Dkt. No. 48, at 13.) For the reasons set forth above in Part Ill.A.1. of this
Decision and Order, the Court finds tirddintiff hasfailed to establish prima faciecase of
discrimination because he hast presedanyadmissible record evidence that Defendant’s
decision to not pay him ovéime pay occurred under circumstances giving rise to an inference
of discrimination.

In the alternativefor the reasons set forth above in Part 1ll.A.1. of this Decision and
Order,the Court finds thallaintiff's claimregarding caduct that took place in 2018 barred
by the statute of limitations.

3. Unfair Treatment of Employees

To the extent that Plaintiff’'s claims unfair treatmbased orhis “removal” from the
Union or howharassment allegations are handtbdt claim isalso dismissed.

To establish @rimafaciecase of discrimination, “a plaintiff must show that: (1) she is a
member of a protected class, (2) she was qualified for the position she held, deds{#fered
an adverse employment action (4) under circumstances giving rise to andefefe
discrimination.” Gindi v. Benneftl5-CV-6475, 2018 WL 4636794, at *3 (E.D.N.Y. Sept. 27,
2018) (citingBrown v. City of Syracusé73 F.3d 141, 150 [2d Cir. 2012]).

“A plaintiff sustains an adverse employment action if he or she endumesterially
adverse change’ in the terms and conditions of employm&slabya v. N.Y.C. Bd. of Educ.

202 F.3d 636, 640 (2d Cir. 2000) (citiRgchardson v. New York State Dep't of Corr. S&80
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F.3d 426, 446 [2d Cir. 1999]). The change in working conditions must be “more disruptive than
a mere inconvenience . . .” to constitute an adverse employment aGtabyg 202 F.3d at
640. For example, “[amaterially adverse change might be indicated by a termination of
employment . . . .Galabyag 202 F.3d at 640 (citing/anamaker v. Columbian Rope CH08
F.3d 462, 466 (2d Cir. 1997).

Courts in the Second Circuit “have found that reprimands, threats of disciplatiemy a
and excessive scrutiny do not constitute adverse employment actions in the absénee
negative results such as a decrease in pay or being placed on prolddtioay v. Cnty. of
Rockland 200 F. Supp. 2d 311, 320 (S.D.N.Y. 20G8e also Colandrea v. Hunt&annersville
Cent. Sch. Dist15-CV-0456, 2017 U.S. Dist. LEXIS 41551, at *30-31 (N.D.N.Y. Mar. 22,
2017) (Kahn, J.) (“Under the stricter standard used in the discrimination context, alic@uns
memorandum qualifies as an adverse action only where the plaintiff also #tlagescreated a
materially adverse change in her working conditionsBgnnet v. Watson Wyatt & C4.36 F.
Supp. 2d 236, 248 (S.D.N.Y. 2001) (holding that criticism of plaintiff's lateness without any
other negative results cannot support a discrimination claim).

Here, he undisputed fact that Plaintiff has never been a member of the Union does not
reflect any adverse change in the terms and conditions of his employment. (Dkt. Ntadid, A
14, at 68, 71.) The Court notes tRddintiff signed a letter dated Janua®; 2016, outlining
why he did not want to join the Union. (Dkt. No. 48, Attach. 12; Dkt. No. 48, Attach. 14, at 35-
36.) Simply stated, the Court canmetoncilethe factthat in 2016Plaintiff requested to not be
added to the Union with his argument nthathis not beingaddedo the Union in 2016

constituted an adverse employment action.
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In the alternative, the Court agrees with Defendant’s argumerRldnatiff's claims
regardingthe removal of the Assessor position from the Union in 2011 arebtamed, andhat
his claim regarding the decision not to add the Assessor to the Union in 2016 is barred by his
failure to exhaust his administrative remedies. (Dkt. No. 48, Attach. 25, at 15-16.)

With regard to Plaintiff's allegationsf differential teatment when handling harassment
allegationshe hasalso failed to present amgmissibleevidence that he experiencaa adverse
employment action. Instead, Plaintifierely sweargéin his verified Complaintjhat “he was
threatened to have his salaoyvered to a dollar,” and that he “was told to ignore his harasser
and try to get along.” (Dkt. No. 1, at 11.) However, there is no evidence before the Court that
Plaintiff's pay was actually deeased, that he was demotedihat hesustained any adverse
employment actionHoney 200 F. Supp. 2d at 320.

In the alternative, as set fordibove in Part III.A.1. of this Decision and Order, the Court
finds thatPlaintiff's claim regarding the treatment lke@duredafter disclosing the harassment

allegationson or about September 18, 20isttime-barred.

4, Healthcare BenefitDisparity

The Court begins by noting thataibhalyzes this claim as a pay disparity claim because it
is analogouso such a claim For the same reasons set forth above in Part 11l.A.1. of this
Decisobn and Order, Plaintiff's claimegarding healthcare benefissdismissed.

Plaintiff fails to present any evidence tlfa¢ disparityhe experienceth health insurance
premiums occurred undercumstances giving rise to an inferen€éeigcrimination. Much like
he has done to support lpay disparity claimsto support this clainPlaintiff has merely
pointed to the fact that Ms. Brussofemaledoes not pay health insurance premiums arichéha

and another male emorker are required to pay the premiums for the health insurance. For the
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same reasonsa&et forth above in Part Ill.A.1. of this Decision and Order, the Court finds that
this evidence is insufficient to establish an inferenagisifrimination.

In addition, Plaintiffswearqin his verified Complaintjhat the benefit of not paying the
healthcare premiums is approximately $3,500.00 per year. (Dkt. No. 1, at 9-10.) larthe ye
2016, Plaintiff made approximately $3,900.00 more than did Ms. Brusso. (Dkt. No. 48, Attach.
19, at 4.) As aresult, assuming for the sake of arguthanPlaintiff al Ms. Brusso are
similarly situaed, for some of the time period in questRiaintiff has failed to present evidence
tha he was paid leshan were members outside of the protected class for the same work.

In the alternative, assuming for the sake of argurttentPlaintiff could establish@ima
faciecase of discrimination for a disparity in healthcare bendfiesCairt finds thatDefendant
hasarticulated a legitimate, nesiscriminatory reason for the disparity. More specifically,
Defendant has presentadmissiblesvidence that Ms. Brusso was granéeaxception
regarding healthcare premiums during negotiations when she was appointessasntdssthe
Supervisorjn exchange for a lower base salary. (. 48, Attach. 21, at .6 Moreover,
Plaintiff has presentedo evidence to rebut Defendant’s ndiseriminatoryproffered reason for
the disparity in health insurance premium requirements.

As yet another alternative ground for the Court’s decision, the Court finds, f@abens
set forth above in Part 111.A.1. of this Decision and OrtieatPlaintiff's allegations regarding
events that occurred in 2011 to grant an exception to Ms. Brusso for health insurance premium
are timebarred.

For all of these reasons, Defendant’s motion for summary judgment with regard to
Plaintiff's sex discrimination claim based pay disparity, additional work hour pawnfair

treatment of employees, and healthcare benefit dispamfyanted.
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B. Plaintiff's Breach-of-Contract Claim
In his oppositiorpapers Plaintiff submitted a handritten letter from thefTown
SupervisoMarie Regardated January 20, 2015. (Dkt. No. 48, Attach.Thg handwritten
letterstatesin pertinent part, as follows:
| have treated alhon union employees just as union members. Therefore,
it takes 6 years, not five, before an employee earns 90 days (3 weeks of
vacation. You are on your 5th year.
*(The only contract difference for nonunion employees is no longevity*
because this was a union negotigteck and nonunion employees have
the ability to negotiate their pay.)

(Dkt. No. 48, Attach. 3, at 2{&mphasis in original)

Although apro selitigant is generally permitted to effectively amend the allegations of
his complaint through the assertion of new allegations in his opposition to a motion igsdism
for failureto state a claim (to the extent those new allegations are consistent with the allegation
of his complaint}? here, the Court finds that letting Plaintiff do so through his opposition to
Defendant’s motion for summary judgment would unfairly and inefficientipgbahe
landscape of his claims after discovery has been compl8esl.e.g., Shah v. Helen Hayes
Ho.,252 F. App'x 364, 366 (2d Cir. 2002uk v. Onondaga Count97-CV-0732, 2010 WL
3909524, at *21 & n.61 (N.D.N.Y. Sept. 30, 2010) (Suddabyaffil, 471 F. App’x 70 (2d Cir.
2012);Brown v. Raimondd6-CV-0773, 2009 WL 799970, at *2, n. 2 (N.D.N.Y. March 25,
2009) (Suddaby, J., adopting Report-Recommendation of Treece,&f.d,)373 F. App'x 93
(2d Cir. 2010)cf. Shabazz v. Pic®94 F. Supp. 460, 474 (S.D.N.Y.1998) (Sotomayoraff:ji,

205 F.3d 1324 (2d Cir. 2000).

52 Gill v. Mooney 824 F.2d 192, 195 (2d Cir. 1987).
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In any event, even ihie Court were to permit Plaintiff to so amend his Comp|#nat
parties concedtnat Plaintiff did not file a notice of claimith the Potsdam Town Cleds
required by N.Y. Town Law § 65(3¥. Plaintiff canrot seek relief arising out of his alleged
contractual relationship with Defendant since he failed to file a notice of clasugnt to either
N.Y. Town Law § 65(3) or N.Y. Gen. Mun. Law § 50-e andris sestatus does not exempt
him from compliance with the procedural and substantive TEriestman 470 F.3d at 47&ee
also Video Voice, Inc. v. Local T.V., Int56 A.D. 3d 848, 850-51 (N.Y. App. Div., 2d Dep’t
2017) (holding that the plaintiff's failure to file a notice of claim pursuant to NowriTLaw 8
65(3) or N.Y. Gen. Mun. Law 8 58{rohibited it from seeking any relief arising out of its
alleged contractual relationship with the TowdCulloch v. Milan 74 A.D.3d 1034, 1035
(N.Y. App. Div., 2d Dep’t 2010) (“[T]he filing of a notice of claim pursuant to Town Law §
65(3) was a condition precedent to the maintenance of this action against the Towlanisfe.
., and the plaintiff's undisputed failure to file a timely written notice of clains bas action
against the Town defendants”).

Forall of these reasons, Defendanti®tion for summary judgment thi regard to
Plaintiff's breachof-contract claim is granted.

C. Plaintiff's Hostile Work Environment Claim Pursuant to Title VII

“In general, to prevail on a hostile work environment claim, a plaintiff must show that

‘the workplace is permeated with discriminatory intimidation, ridicule, and insult, that is

53 Plaintiff argues in his Declaration that a Notice of Claim dated Séete?2, 2016, and
attached as Dkt. No. 48, Attach. 3, at 22-32, was servéuebynited States Postal Service and
esmail (“Settlement Proposal”). Plaintiff does not allege that the Settlement Pro@sshled

with the Town Clerk or that it was verified. (Dkt. No. 48, Attach. 2, at 1 4.) In factifla
signature does not appear anywhere in the Settlement Proposal. (Dkt. No. 48, Attach. 3, at 22-
32.) As aresult, the Court finds that the Settlement Proposal did not comply with theedotic
Claim requirements set forth in N.Y. Town Law 8 65(3).
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sufficiently severe or pervasive to alter the conditions of the victim’s ermgloy” Cotterell,

64 F. Supp. 3d at 4323 (quotingCruz v. Coach Stores, In@02 F.3d 560, 570 [2d Cir. 2000]).
“It is axiomatic that the plaintiff also must show that the hostile conduct occurcaddseof a
protected characteristic.Tolbert v. Smith790 F.3d 427, 439 (2d Cir. 2015) (citiAfano v.
Costellg 294 F.3d 365, 374 [2d Cir. 2002]).

Further, “[w]hile single incidents of harassment generally do not creatdike hasrk
environment, a plaintiff may nevertheless avoid summary judgment in a caseng\wokingle
instance of harassment by showingttit was ‘extraordinarily severe.’Cotterell,64 F. Supp.
3d at 432-33 (quotingvhidbee v. Garzarelli Food Specialties, |23 F.3d 62, 69 [2d Cir.
2000)).

For the reasons set forth in Defendant’s memoranda of law, the Court finds that
Plaintiff's hostile work environment claim is dismissed becaudailesl to present any evidence
of harassment based on a protected characteristic and bhedaisd to present evidence that
the harassment was severe and pervasive. (Dkt. No. 46, Attach. 25, at 16-18; Dkt. No. 49, at 9.)

ACCORDINGLY , itis

ORDERED that Defendarg motion for summary judgment (Dkt. No. 46)

GRANTED; and it is further
ORDERED that Plaintiffs Complaint (Dkt. Nol) is DISMISSED; and it is further
ORDERED thatthe Clerk of theCourt shall close this action

Dated: November 30, 2018
Syracuse, NY

Hon. Glenn T. Suddaby
Chief U.S. District Judg
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