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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

KATHERINE EVANS,

Plaintiff,
-V - Civ. No. 8:13-CVv-0447
(RFT)
CAROLYN W. COLVIN, Commissioner of Social
Security
Defendant.
APPEARANCES: OF COUNSEL:
OFFICE OF MARK A. SCHNEIDER MARK A. SCHNEIDER, ESQ.
Attorney for Plaintiff
57 Court Street
Plattsburgh, New York 12901
SOCIAL SECURITY ADMINISTRATION ROBERT R. SCHRIVER, ESQ.

Attorney for Defendant

Office of Regional General Counsel
Region Il

26 Federal Plaza — Room 3904
New York, New York 10278

RANDOLPH F. TREECE
United States Magistrate Judge

MEMORANDUM-DECISION and ORDER *

In this action, Plaintiff Katharine Evans movesysuant to 42 U.S.C. § 405(qg), for review|of
a decision by the Commissianef Social Security denying her applications for Period of Disabjlity

(“POD”) and Disability Insurance Benefits (“DIB%). Based upon the following discussion, the

1 On March 31, 2015, the parties consented, pursu@® thS.C. § 636(c) and Federal Rule of Civil Procedjre
73, to have this Court exercise full jurisdiction over this matter. Dkt. No. 16.

2 This case has proceeded in accordance with General G3dahich sets forth the procedures to be followed
when appealing a denial of Social Security benefits. Batties have filed Briefs, though oral argument was not hgard.
Dkt. Nos. 11 & 14.
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Commissioner’s decision denying Social Security benefaffisned.
. BACKGROUND
The Court adopts the facts settfoin Plaintiff's Brief under the heading “FACTS,” with tH
exception of any legal arguments contained tiner@kt. No. 11, Pl.’s Br., at pp. 1-15; Dkt. No. 1
Def.’s Br., at p. 2 (adopting Plaintiff's statement of the case and facts).
Evans, born on June 10, 1975, filed an application for POD and DIB on January 25

claiming an inability to work as of Novembgy 2008, due to back injury, depression, osteope

chronic fatigue syndrome, attention deficit hyperatigisorder, and migraines. Dkt. No. 7, Admipn.

Transcript [hereinafter “Ti] at pp. 82, 123-30, 133, & 151. Evanback injury began on March 16

2008, when she fell off a horséd. at p. 221 & 229. She has five degrees and has past emplo
as a cytotechnologistld. at pp. 152-53.

The disability applications were denied on initial revield. at pp. 83—86. On February
2011, a Hearing was held before Administrative Jamge (“ALJ”) Arthur Patane wherein testimo
was procured from Evans who was accompanied by coudsek pp. 47-81. On June 17, 2011, A

Patane issued an unfavorable deci$iioting that Evans was not disabldd. at pp. 28-46. On Apri
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18, 2013, the Appeals Council concluded that theseneabasis under the Social Security Regulatipns

to grant Plaintiff's request for review, thus rendgrthe ALJ’s decision the final determination of t
Commissioner.ld. at pp. 1-6. Exhausting all of her optidasreview through the Social Securi

Administration’s tribunals, Plaintiff now brings this appeal.

3 According to her application for benefits, amongst heretegjare a B.A. in Biology, B.S. in Arts and Scienc|
and she graduated from the Albany College of Pharmacyl&@ytgrogram in 2004. Dkt. No. 7, Admin. Transcri
[hereinafter “Tr.”] at p. 152. She was also employed by the Vermont Air Nat&uneald as emergency management
seven yearsld. at p. 153.
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[I. DISCUSSION
A. Standard of Review

Under 42 U.S.C. § 405(g), the proper standard of review for this Court is not to eng@qy a

novoreview, but rather to discern whether substantial evidence supports the Commissioner’s findin

and that the correct legal standards have been ap@eziRivera v. Sulliva®23 F.2d 964, 967 (2d
Cir. 1991);Urtz v. Callahan965 F. Supp. 324, 325-26 (N.D.N.Y. 1997) (citimger alia, Johnson

v. Bowen817 F.2d 983, 985 (2d Cir. 1987)). Succinctlfirted, substantial evidence is “more than

a mere scintilla” of evidence scattered throughout the administrative record; rather, it is “such releva

evidence as a reasonable mind might accept as adequate to support a con€osisnl.’Edison Co
of New York v. N.L.R.B305 U.S. 197, 229 (193&gee also Williams ex. rel. Williams v. Bow869

F.2d 255, 258 (2d Cir. 1988). “To determine onegdpwhether an [Administrative Law Judge’s]

findings are supported by substantial evidence, a reviewing court considers the whole |recor

examining the evidence from both sides, becauseapsamof the substantiality of the evidence mpst

also include that which tiacts from its weight.'Williams ex. rel. Williams v. Bowg859 F.2d at 258

The Administrative Law Judge (“ALJ"”) must set forth the crucial factors supporting the degision

with sufficient specificity. Ferraris v. Heckley 728 F.2d 582, 587 (2d Cit984). Where the ALJ'Y
findings are supported by substantial evidence, thetenay not interject its interpretation of the
administrative record.Williams ex rel. Williams v. Bowe®59 F.2d at 258; 42 U.S.C. § 405(g).
However, where the weight of the evidence doesmaatt the requirement for substantial evidence or
a reasonable basis for doubt exists as to whetweect legal principles were applied, the ALJ’'s

decision may not be affirmedlohnson v. Bowe817 F.2d at 986.




B. Determination of Disability

To be considered disabled within the mearodghe Social Security Act, a plaintiff mug

establish an “inability to engage in any dagial gainful activity by reason of any medica

determinable physical or mental impairment which can be expected to result in death or wh

lasted or can be expected to last for a contingaumd of not less than 12 months.” 42 U.S.Q.

423(d)(1)(A). Furthermore, the claimant’s physical or mental impairments must be of such s
as to prevent engagement in any kind of substayaiaful work which exists in the national econon
Id. at § 423(d)(2)(A).

In determining whether a claimant is disadylthe Commissioner follows a five-step analyj

set forth in the Social Security AdministratiBegulations. 20 C.F.R.404.1520. At Step One, the

Commissioner “considers whether the claimant is currently engaged in gainful actBayy v.

Schweiker675 F.2d 464, 467 (2d Cir. 1982). If the claimamngaged in substantial gainful activit
he or she is not disabled and the inquiry ef2@sC.F.R. § 404.1520(b). If tledaimant is not engage
in substantial gainful activity, the Commission@oceeds to Step Two and assesses whethe
claimant suffers from a severe impairment thgiicantly limits his or her physical or mental abili
to do basic work activitiedd. at 8 404.1520(c). If the claimant sufdrom a severe impairment, th
Commissioner considers at Step Three whether such impairment(s) meets or equals an im
listed in Appendix 1, in Part 40&ubpart P of the Regulationsld. at § 404.1520(d). Th
Commissioner makes this assessment without comsipencational factors such as age, educat
and work experiencaBerry v. Schweike675 F.2d at 467. Where the alint has such an impairme
the inquiry ceases as he or she is presumed to be disabled and unable to perform substant

activity. Id. If the claimant’s impairment(s) does not meet or equal the listed impairment
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Commissioner proceeds to Step Four and considers whether the claimant has the residual f
capacity (“RFC"} to perform his or her past relevant wddspite the existence of severe impairme
20 C.F.R. 8 404.1520(e). If the claimant cannot perfasor her past work, then at Step Five,
Commissioner considers whether the claimant can perform any other work available in the |
economy.Berry v. Schweikei675 F.2d at 467; 20 C.F.R. 8§ 404.1520(f).

Initially, the burden of proof lies with the claimant to show that his or her imeait(s)
prevents a return to previous employment (Steps One through Baury.v. Schweike675 F.2d at
467. If the claimant meets that burden, the burden then shifts to the Commissioner at Stef
establish, with specific reference to medical evidence, that the claimant’s physical and/or
impairment(s) are not of such severity as to prekien or her from performing work that is availah
within the national economyld.; 42 U.S.C. § 423(d)(2)(Axee also White v. Sec’y of Health a
Human Servs910 F.2d 64, 65 (2d Cir. 1990). In making thiwing at Step Five, the claimant
RFC must be considered along with other vacwti factors such as age, education, past W
experience, and transferability of skills. 20 C.F.R. § 404.15Z##&also New York v. Sulliye306
F.2d 910, 913 (2d Cir. 1990).

C. ALJ Patane’s Findings

As noted above, Evans was the only witnestestify at the Hearing. Tr. at pp. 47-81.

addition to such testimony, the ALJ had Evans’s weddiecords consisting of treatment reports 3

opinions from various treating and/or consulting examining physiciahst pp. 219-635.
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Initially, ALJ Patane noted that Evans met the iedistatus requirements of the Social Security

* “Residual functional capacity” is defined by the Reguletias follows: “Your impament(s), and any relate
symptoms, such as pain, may cause physical and mental limitations that affect what you can do in a work setti
residual functional capacity is what you can stillddspite your limitations.” 20 C.F.R. § 404.1545(a).
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Act through December 31, 2015. Tr. at p. 33. Using the five-step disability evaluation, ALJ

Patan

found that: (1) Evans had not engaged in anytanbal gainful activity since November 1, 2008, the

alleged onset disability date; (2) she has severbaaldy determinable impairments, namely lumbar

spine impairment and migraine headaches, but her other conditions, depression, osteopenia, chr

fatigue syndrome, and attention deficit hyperattivdisorder, were not severe; (3) her sev

impairments do not meet nor medically equal anyaimment listed in Appendix 1, Subpart P of Soq

Security Regulation No. 4; (4) shetains the RFC to perform a full range of sedentary work, and ¢
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ould

therefore return to her prior work as a cytbtealogist; and, alternatively, (5) considering her age,

education, work experience, and RFC, and using the Medical-Vocational Guidelines, Evans cg

perform work available in the national economy and was therefore not disédbled pp. 33—41.
D. Plaintiff's Contentions

Generally, Plaintiff contends that she is disabled by virtue of the combination of her
back, pain, migraine headaches, and mentak#lia@d that the Commissioner rendered several g
necessitating a remand for either calculation of bsner consideration of further evidenc&ee
generallyPl.’s Br. More specificallylzvans claims that the Appeals Council erred when it refusg
consider new evidence submitted to it on appealthatithe ALJ erred whehe (1) violated the
Treating Physician Rule by improperly evaluating the opinion of Physician’s Assistant (“PA”) De
Thompson, (2) erroneously assessed Evans’s credibility, and (3) failed to obtain the testimg

vocational expert (“VE”). Defendant contendsittthe Appeals Council appropriately declined
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consider new evidence created and submitted #Hfeerdate of the ALJ’'s decision and that the

Commissioner’s decision denying benefits is supporteibgtantial evidence in the record. Dkt. N

14.
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1. New Evidence

In her Brief, Plaintiff explainghat certain evidence had besmrbmitted to the Appeals Coungi

for review, but was rejected and not made part @fdfficial record; Plaintiff attaches that eviden
to her Brief for the Court’s review. Dkt. No. 11-1t is Plaintiff's contention that this evidenc
constitutes a retrospective assessment of her medical conditions and therefore should h

considered by the Appeals Council andde a part of the officiakcord. In her view, the Appea

11

hve b

Council’s failure to consider this evidence waseator that requires a remand to the Social Secyrity

Administration for calculation of befits or for “full considerationad analysis” of the new evidenc

Pl’s Br. at pp. 20-21. Though it may be assunieds not entirely clear whether Plaintiff i

additionally asking this Court to expand the recprdsently before thi€ourt to include these¢

documents; we will, however, proceas if Plaintiff is making two parallel arguments regarding

Appeals Council’s failure to consider the evideand the Court’s consideration of this evidence|.

42 U.S.C. 8 405(g) provides in pertinent part that “[tlhe court . . . may at any time
additional evidence to be taken before the Cassianer of Social Security, but only upon a show
that there imewevidence which isnaterialand that there igood causdor the failure to incorporatg
such evidence into the record in a ppooceeding . . . .” (Emphasis addexBe also Lisa v. Sec'y (
Dep’t of Health and Human Sery840 F.2d 40, 43 (2d Cir. 199T)rado v. Bowen842 F.2d 595, 597
(2d Cir. 1998). In accordance with this provision,Seeond Circuit requires the Plaintiff to show tf
the proffered evidence is “(1) new and not merely datiue of what is already in the record . . .

material, that is, both relevant to the claimsbndition during the time period for which benef|

were denied and probative . . . [and] (3) good causst§} for [claimant’s] failure to present the

evidence earlier.”Lisa v. Sec’y of Dep’t of Health and Human Ser2gd0 F.2d at 43 (interna
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guotation marks and citations omitted). New evidencensidered “material’ ifitis both (1) relevat
to the claimant’s condition during the timperiod for which benefits were deniadd (2) probative.”
Pollard v. Halter 377 F.3d 183, 193 (2d KCi2004) (quotingTirado v. Bowen842 F.2d at 597

(internal quotation marks omitted) (emphasis addedddition, “[tjhe concejof materiality requires

... areasonable possibility that the new evidermddwhave influenced the [Commissioner] to decjde
claimant’s application differently.”ld. (quoting Tirado v. Bowen842 F.2d at 597) (alteration in
original).

Plaintiff attaches the following evidence to her Brief:

(1) Independent Medical Exam Report, ddtedember 25, 2011, from May E. Binter, M.D.

FAANS CIME;

(2) Psychiatric Examination Report, dated December 13, 2011, from Daniela V. Gitlin, M.D.;

and
(3) Disability Rating Decision, with accompangicorrespondence, dated July 2012, from
Department of Veterans Affairs.

Dkt. No. 11-1.

First, the Court must address the relevant tinmm@e Plaintiff incorrectly states that the ef

the

hd

date for the period in question is April 18, 204&presenting the date the Appeals Council deiied

review. Pl.’s Br. at p. 18. As pointed out by @@mmissioner, the Regulations expressly provide
the “Appeals Council will consider . . . any new and material evidence submitted to it which rel
the periodon or before the date of the administrative law judge hearing decisigd@ C.F.R. §
404.976(b) (emphasis added). The pertinent Regulgthes on to state théa claimant “submit[s]
evidence which does not relate to the period on or before the date of the administrative la

hearing decision, the Appeals Counill return the additional evidence. . with an explanation a

to why it did not accept thadditional evidence[.]'1d. (emphasis added). Thusthk evidence atissue
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does not relate to the time period of Noventhet008, the alleged onset disability date, through J
17,2011, the date of the ALJ deoisj then the Appeals Council properly returned the material wit
making it a part of the record.

The records proffered by Plaiffitare not treatment records franeating physicians, but rathe
are medical opinions rendered by examining consultants as pamdéaendent medical examinatic
related to claimant’s “lawsuitand a Department of Veterans Affairs disability determination relg
to her service with the Vermont Air National Guaixkt. No. 11-1. While it is true that the examinif
doctors reviewed Plaintiff’'s medical records, it appears that they reviewed records that post-d
the ALJ’s decision. Thus, the opinions rendered bgeldoctors are not necessarily for the time pe|
at issue, but rather for the date when Plaintiff appeared before them. As such, this is not a s
as Plaintiff proposes, wherein later medical repgetse as retrospective diagnosis or comment of
time period at issueSeePl.’s Br. at p. 17 (citing various Smad Circuit cases for the proposition th
a “retrospective medical assessment of a patient may be probative upon the period in qfig

Therefore, we cannot agree with Plaintiff's at@yrthat these opinions constitute a retrospec

5 As these additional records reveal, Plaintiff's backrinhegan when she was thrown from a horse in March 2
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Two of the examinations included in these records wadegendent Medical Examinations (“IME”) performed at {he

request of Plaintiff's attorney, and there is reference ttattiiehat Plaintiff is also suing the stable for putting hes borse
that was inappropriately saddled and not suitable for student risieeBkt. No. 11-1 at p. 666. It is unclear whether the
IMEs were conducted as a part of that lawsldt.at pp. 648-71.

® The Court also notes that the cases cited by Plairmtf with situations where records/tests that postdatg

bSe

the

ALJ’s decision resulted in a diagnosis that bolstered theittigabaimant’s subjective symptoms. This is common in §he

case of fiboromyalgia where “[t]here are no objective tests which can conclusively confirm the disease; rather it is
of diagnosis by exclusion and testing of certain ‘focal tepdits’ on the body for acute tenderness which is characte

in [fibromyalgia] patients.” Lisa v. Sec’y of Dep't of Health and Human Ser9d0 F.2d 40, 44-45 (2d Cir. 1991)).

Accordingly, “the credibility of the claimant’s testimomggarding [her] symptoms takes on substantially incred
significance in the ALJ’s evaluation of the evidendegyle v. Apfel66 F. Supp. 2d 368, 376 (N.D.N.Y. 1999) (inter
guotation marks and citation omitted), and a diagnosis djtfipalgia which post-dates an ALJ’s disability decision
probative in that it serves to bolster the claimant’s stilesymptoms. This case does not present a situation wh
Plaintiff's medical conditions or subjective complaints pnafteduring the relevant time period were bolstered in any
by the additional evidence which post-dates ALJ Patane’s decision.
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assessment of Plaintiff’'s condition during the vale time period, nor can we see any reason why

these one-time examining consulting doctor’s opinions would be entitled to any greater weight the

that afforded to the opinions already in the reeaneth specifically pertain to the Plaintiff’'s conditign

during the relevant time period currently under consideration. Furthermore, we note tlp

Department of Veterans Affairs Disability &g Decision is not Imding upon the SSA since |a

at th

determination of disability must bmade pursuant to social security law, not the rules of angther

governmental agency. 20 C.F.R. § 404.1504 (“A deciby . . . any other governmental agency aljout

whether [a claimant is] disabled . . . is basedt®mules . . . . Therefore, a determination madeg

another agency that [a claimant is] dike . . . is not binding on [the SSA].”).

by

The Court acknowledges that the proffered evid&wew in the sense that it was created affter

the close of the relevant period for which the éals Council had denied review, thus satisfying fthe

first prong of the Second Circuit’s tedtisa v. Sec’y of Deptf Health and Human Sery€40 F.2d

at43. And while good cause may exist for failingteviously provide the Veterans Affairs Disabilify

Rating, since this was generated well after the ad&cision, it is not clear what good cause Plaintiff

proffers for failing to provide the independent medical assessmentsDirenBinterand Gitlin.
Nevertheless, Plaintiff has not satisfied the secoadgfor any of these new records in that Plaint

fails to show how the proffered igence is material to the Plaintiff's condition during the periogl

iff

at

issue — November 1, 2008, the alleged onset disability date, through June 17, 2011, the dgte of

ALJ’s decision.

Accordingly, to the extent Plaintiff seeks tqand the medical record, the Court declines such

invitation because there is no showing that swdords are material to the relevant time period.

Similarly, we find no error committed by the Appe@tsuncil in failing to expand the record to inclugle

-10-




any of this proffered evidence.
2. RFC, Treating Physician Rule, and Evans’s Credibility

As noted above, the Commissioner assesses a claimant’s RFC as a basis for detern
particular types of work the claimant may be dbldo despite the existence of physical and/or me
impairments.See20 C.F.R. § 404.1545(a); 20 C.F.R. P4, Subpart P, App. 2, § 200.00(c). Wh
qualifying work in the national economy, the Regulatiolassify and define jobs according to th
physical exertion requirements as sedentary, ,ligigdium, heavy, and vetyeavy. 20 C.F.R. §
404.1567. In determining RFC, the ALJ can coesid variety of factors including a treatir
physician’s or examining physician’s observationsmitations, the plaintiff's subjective allegatior
of pain, physical and mental abilities, as well &slifmiting effects of all impairments even those |
deemed severdd. at § 404.1545(a).

In this case, ALJ Patane determined, after cemsid the record, that Plaintiff had the RFC*
perform the full range of sedentary work as defined in 20 C.F.R. 404.1587%).at p. 35. In
rendering this assessment, the ALJ consideredpimion evidence as well as symptoms allegeq
Plaintiff that could “reasonably l@ecepted as consistent with the objective medical evidence and

evidence.”ld. at pp. 35-36.

note that in its decision, the Appeals Councils specified the medical evidence considerkdnelhited the record
attached to Plaintiff's Brief before th@Sourt. Nevertheless, because the ewidarlated to a period outside the relev
time period, the records were returned to Plaintiff and sheadwsed of her right to re-apply for benefits if she felt d
could establish disability after June 17, 208keTr. at pp. 1-2.

" To the extent Plaintiff asserts that the Appeals Council failed to review and consider the proffered evid{nce, v

8 The Social Security Regulations define sedentary work as follows:

Sedentary work involves lifting no more than 10 pounds at a time and occasionally lifting or carrying
articles like docket files, ledgers, and small toofdthough a sedentary job is defined as one which
involves sitting, a certain amount of walking anchdiag is often necessary in carrying out job duties.

Jobs are sedentary if walking and standing are required occasionally and other sedentary criteria are mef.

20 C.F.R. § 404.1567(a).
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With regard to the opinion evidence, the JAtonsidered the medical reports/assessments

submitted by several examining and non-examining medical professionals, including: (1) B
Hartman, Psy. D., Examining Psychiatric Consultant (Tr. at pp. 342—-47); (2) L. Hoffman, A
Psychologist Review (Tr. at pp. 348-65); (3) Nadéassef, M.D., Agency Orthopedic Examinif
Consultant (Tr. at pp. 368-73; (4) M. Martinez, Agency Non-Examining Physical RFC (Tr.
438-43); (5) C. Wakeley, M.D., Agency Medical Evaluator (Tr. at pp. 444-45); and (6) De
Thompson, P.A., Treating Physician Assistant (Tr. at pp. 620-34).

When assessing limitations posed by Plaintiff's mental conditions, the ALJ gave sign

weight to Dr. Hartman’s assessment that Pifiistinental impairments do not significantly limit h¢

ability to meet the basic mental demands oflkwadrr. at p. 39. And, becaa it was supported by the

record, great weight was also aated to PA Thompson’s assessment that Plaintiff’'s symptoms

well controlled by medicationld. at p. 38. Lastly, significant weight was given to Dr. Hoffmah

opinion to the extent it was supported by Dr. Hartman and PA Thompdoat p. 39.

In terms of physical limitatins, the ALJ gave significant weight to Dr. Wakely’s RF

assessment because it is consistent with the rdemneyver, after considering all the evidence and
hearing testimony, the ALJ felt that Plaintiff ha@agter standing/walking limitations and lower liftin
restrictions than that attributed by Dr. Wakdly. at p. 38. Little weight wagiven to PA Thompson’
opinion regarding physical limitations becauseaitkled support in the reamband seemed to b
primarily reliant upon Plaintiff's subjective complé&énwhich the ALJ determined were not credil
because such complaints were inconsistent with the medical rddoat.pp. 38-39.

Plaintiff broadly challenges the ALJ’'s overall assessment of the opinion evidence. H

Court is confused as to what precisely is beinguded. It seems clear that Plaintiff objects to
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manner in which PA Thompson’s assessment was handled by the ALJ, but there also seems to |

continuation of the argument as it pertains to the assessments by Drs. Gellis, Hartman, and Was

Yet the Plaintiff's Brief lacks anyity developed argument. Itis particularly confusing in light of the

-

fact that the ALJ gave significant weight to.Btartman’s opinion, and vem discussing whethg

certain medical opinions were fagrted in the record, the ALJ specifically mentioned the examinations

performed by Drs. Gellis and Wsef and relied upon those findirfigkn light of the lack of clarity, the

Court will only address Plaintiff's argumentggegding the ALJ's assessment of PA Thompsdn’s

functionality assessment.

a. Treating Physician Rule

As noted above, the Plaintiff claims that #ie] did not follow the Treating Physician Rule |n

assessing the opinion evidence. The Regulations require an ALJ to give “controlling weight

opinion of a treating physician on tlesue of the nature and severityaaflaimant’s impairment if that

to th

opinion “is well supported by medically acceptableiclhand laboratory diagnostic techniques and

is not inconsistent with the other substantial evidence in [the claimant’s] case record.” 20 Q

404.1527(c)(2)see also Veino v. Barnha12 F.3d 578, 588 (2d Cir. 2002)he Treating Physician

F.R.

Rule recognizes that a claimant’s treating sources, which in most cases are medical professignals,

more apt to “provide a detailed, longitudinal pietof [the patient’s] medical impairment(s) and may

bring a unique perspective to the medical fngd” as opposed to an evaluation of a one-tjme

° Plaintiff's Attorney’s complaint regarding the ALJ'slfae to give more weight to the opinion rendered by Dr.
Dr. Wassef is particularly perplexing to this Court in lightref countless times Attorney Schneider has, on behalf of ¢gther

clients, urged the Court to repudiate Dr. Wassef’'s orthopedic opinion becausecofrltigslum vitaeas a practicing
pediatrician. See, e.g., Bushey v. Colv@iv. No. 8:11-CV-0031 (N.D.N.Y.Martin v. Astrue Civ. No. 8:11-CV-1431

(N.D.N.Y.). Similarly, while Attorney Schneider advocaltese that Dr. Hartman’s opinion should have been given more
weight, we note that in a prior case submitted to the undersigned, Mr. Schneider attempted to discredit Dr. Hgrtman
providing the Court with a list of cases wherein Dr. Hartmas&ssment was deemed to be inconsistent with the record;

that argument was summarily rejected by the CdBushey v. ColvinCiv. No. 8:11-CV-0031.

13-




nonexamining, non-treating physician. 20 C.F.R. § 404.1527(cK2)Schisler v. Sullivag F.3d
563, 568 (2d Cir. 1993).

If the treating physician’s opinion is not giveontrolling weight, the weight to be afforded
the opinion is to be based on several factors, which include: (1) the length, nature and exte
treatment relationship, including the frequency of examination; (2) the evidence in support
treating physician's opinion; (3) the consistency of the medical opinion with the medical recq
whole; (4) whether the treating physician is a specialist; and (5) any other relevant factors tha
support or contradict the treating physicgopinion. 20 C.F.R. 8§ 404.1527(c) (citedSohaal v.

Apfel 134 F.3d 496, 503 (2d Cir. 1998)).

Following the ALJ hearing, Plaintiff's Attornesubmitted several records, including Medi¢

Source Statements authored by PA ThompSorr. at pp. 620-34. Plaintiff asserts that controlli
weight should have been givén these medical opinions in light of the longstanding treatn
relationship PA Thompson established with Evavg presume Plaintiff is challenging the fact tf
the ALJ gave “little weight” to PA Thompson’s opinion in terms of Evans’s physical functioning
Court first notes that only acceptable medical souesdssted in the Regulations, can provide med
opinions to establish an impairment. 20 C.BR04.1513(a). A physician’s assistant is not liste(
an acceptable medical source; nevertheless, suctoopnay be used “[ijn addition to evidence frg

the acceptable medical sources . . . to show theigegtfa claimant’s] inpairment(s)[.]” 20 C.F.R

8 404.1513(a) & (d)(1). Accordingly, the ALJ was undeiobbgation to afford controlling weighg

to the P.A.’s opinions. That being said, theu@ recognizes that there are instances wherg

physician assistant’s opinions can be considered controlling, especially in the North Country

19 Counsel represented to ALJ Patane and the Sociali§esdministration that PA Thompson was a doctor. 1
at pp. 618-20 & 635.
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it has been recognized by the Second Circuit tleetmay be limited resources available to a pat
and seeing a physician assistant on a morinebasis may be the only viable optiddeeKohler v.

Astrue 546 F.3d 260, 268 (2d Cir. 2008)pting that a nurse practitioners’s opinion should have

given some consideration “particularly becaydee nurse practitioner] was the only medi¢

professional available to [plaintiff] for long stretclugdime in the very ruddNorth Country’ of New

ent

een

al

York State”). For this reason, we find that ile] was correct to consider and weigh the opinipns

rendered by PA Thompson to determine whether such were consistent with the record.

On March 10, 2011, PA Thompson completed aligkd Source Statement regarding Evan

S'S

ability to do physical work-related activities. .Tat pp. 623-30. Therein, Thompson opined that,

without interruption Evans was limited to sitting/standing less than thirty minutes and limit
walking less than forty-five minutedd. at p. 625. Thompson, however, did not specify how m
hours Evans could sustaamy of those activitie§. When prompted to “[ijdentify the particulg
medical or clinical findings” that would support her physical limitation assessment, PA Tho
stated:

- pain with palpation and motion in her lower back
- xrays done April 2008 show L2 compression fracture with 40% loss of height
- 2/09 had a single level instrumented &usat L1-2, which unfortunately did not
relieve her pain
- had multiple imaging studies sincerdy, CT, MRI) that show no hardware
failure
Id. at p. 625.

ed to

any

\r

npsol

In assessing Evans’s limited use of her hands, PA Thompson opined that Evans could occasion:e

reach with both hands, occasionally push/pull with her right hand, but never push/pull with her le

1 This particular assessment is supposed to represantong Evans could perform particular task (standi
sitting, walking) without interruption, and the assesssujgposed to provide how long throughout an eight-hour work
the claimant could accomplish those tasks. For exampleatiypia medical provider will indicate that a claimant can
for a maximum of thirty minutes at a time for six hours in an eight-hour workday.
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hand; Evans ability to handle, finger, and feel with both hands was unlimdedt p. 626. PA
Thompson did not identify any medical or clinical findings to support these limitatidnsWith

regard to using her feet to operate foot controls, PA Thompson limited Evans to only doing this
occasionally based solely on her inability “to sit for any length of timd.” In terms of postura
activities, PA Thompson stated Evans could occalljodamb stairs and ramps, balance, and kn¢

but could never climb ladders or scaffolds, stoop, crouch, or ctdwdt p. 627. In support of theg

medical assessments, Thompson simply statkdt Evans “[h]as increased pain with

bending/movement.’ld.

Because Evans can only drive short distarmites to pain, and because her headaches
worsened by exposure to humidity, temperature change, and fumes, Thompson assessed t
should only occasionally be exposed to such environmental conditidnsat p. 628. Thompso
further opined that Evans could not travel with@agbmpanion, could not wa¢kblock at a reasonab
pace on rough or uneven surfaces, and could not use standard public transpddatop. 629.
Evans could, however, perform activities like shoppargbulate without an assistive device, clif
a few steps at a reasonable pace using a single hanutepsre simple meals, feed herself, care
her personal hygiene, and sort/handle/use paper fdesAgain, no medical findings were reports

as support for these limitations.

Upon reviewing the ALJ’s decision and the recaravided to the Court, we find that the AL

properly assessed the weight to be accorded tdoHenpson’s assessment, especially in light of
absence of objective medical findintggssupport the limitations shét@buted to Evans. As note
above, Plaintiff's medical conditions stem from mgs sustained when she was thrown from a hg

in March 2008. Tr. at pp. 219-20. Spinal-fusion surgery was performed on February 1802804
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pp. 241-43. In July 2009, Plaintiff was referrem physical therapy for “lumbar stretchin
strengthening, and overall conditioningld. at p. 484. Although that referral was for a six-mo
period, Plaintiff attended some phgai therapy sessions in July, Augwd September, with her |a
session occurring on September 8, 20@9 at p. 481see also idat pp. 60-61. On October 5, 200
Dr. Gellis evaluated Plaintiff for pain management optiddsat pp. 280-83. Dr. Gellis reviewed 4
images taken of the lumbar spine from Matierough August 2009 and noted there was no evids
of hardware failure, there was soligsion, and no other specific abnormalitg. at p. 281. Image
taken on November 10, 2009, simijashowed no evidence of nonunion and that the hardware
intact. 1d. at pp. 267-68. Dr. Gellis recommended thaans pursue Mind-Body Medicine Clini
consider acupuncture for pain management, afaltaw up with her surgeon for reevaluatiddl. at.
p. 282. On November 16, 2009, Pldimiet with her surgeon, John Bra, M.D. She reported to hir
that she had excellent early relief of her pailiof@eing the surgery, but thpain returned in the
summertime, especially after she had an accidbii¢ walking her large dog who pulled and twist
her causing painld. at p. 272. Plaintiff further explainedatithe pain she experienced was differ
than her preoperative pain and that the preoperative pain had reddivBd. Braun reviewed image)
taken earlier that week of Plaintiff's lumbar spine and noted “a very robust fusion. . . . [wi
evidence of loosening of the instrumentationemmence of complication and no other issues ng
at this level.” Id. He speculated that there may have mesmall fracture at the base of her sping
process, which could explain some of the pam@pms she had been experiencing in the last
months. Dr. Braun felt that thieacture would heal well and recomnuied that she receive injectiof
from Dr. Gellis to alleviate the pain while the bone is healidg.The initial injection to the suspectq

fractured area provided some relief, but it did not last; Plaintiff was instead prescribed a TEN
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Id. at pp. 274 & 284. Plaintiff last treated with Dr. Gellis on January 29, 201@t pp. 274-84.
On April 5, 2010, Evans was seen by Air é@Physical Therapist Benjamin Handd. at pp.

322-28. Upon physical examination of the thoracolansipine, PT Hando noted Evans had an ave

fage

flexion of eleven, no range of motion for extensiaght rotation, and bilateral and lateral flexion, and

left rotation was an average foud. at p. 327. PT Hando also noted that Evans presented loc
tenderness with an abnormal gait, but had no muscle spddnet. pp. 327-28. PT Hando furth

noted that Evans exhibited six out of eight Waddell’'s Stgsiecifically, superficial tenderness, ax

loading, pain on simulated rotation, regional Wesss, overreaction, and nonanatomic tendermess$

at p. 328. Based on the testing conducted, PT Hando assessed a 70% dikhlality. 327.

Upon examination seventeen days later by Dr. Wassef, SSA consulting orthopedic ex
Evans exhibited full range of motion, with theception of her ability to flex and extend forwat]
which was limited to 70°Id. at pp. 370-71. Dr. Wassef obsenaaormal gait and station and not
that Evans did not appear to be in acute distrieks.She could walk on ndneels and toes withoy
difficulty, used no assistive device, was able $e from her chair withouwdifficulty, and needed nc
help changing for the exam or getting on or off the exam tahle. Squatting, however, wa

approximately one-thirdld. In examining the thoracic andhbar spines, Dr. Wassef noted diffu

hlized

1

al

D.

[Mine

9%
o

—

S€

tenderness in the area where the fusion surgadybeen performed, but there was no spingl or

paraspinal tenderness and no muscle spadnat p. 371. Dr. Wassef assessed a fair progntis.

From February 2010 through December 2010, Plaohtifhot seek any treatment for her ba

Id. at pp. 63-64. In September 2010, an MRI of heablar spine showed “no gross degenerative

12ywaddell’s signs are indications that a patient’s response to certain movements is inappropriate or ung
such as yelling out in pain in response to a very light touGeimain v. Astrue2013 WL 587369, at *5 n.6 (N.D.N.Y|
Feb. 12, 2013) (citation omitted).
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change or new herniation. No malalignmentompression fractures are demonstratdd.”at pp.

470-71. On December 20, 2010, treating neurolaipseph Arguelles, M.D., reviewed Evans$’s

medical history noted that she had nad kary aggressive back rehabilitatiolal. at p. 609. Upon

examination, Dr. Arguelles observed that Evans hambnplaint of radicular pain, her station and gait

were “grossly normal,” motor strength and deeylte reflexes were normal, sensation was gro

5sly

intact, and she had moderate lumbar tenderndsst pp. 610-11. Dr. Arguelles also reviewed the

lumbar MRI from September 2010 and noted a stapfeearing fusion at L-2, no evidence of nedral

impingement at that level, and remaining segments appeared “quite healthy” with “no evid¢nce

significant disc degeneration [and] no neural compromike.at p. 611. On January 13, 2011, ugon

reviewing flexion/extension films, Dr. Argueleecommended an aggressive spine rehabilitgtion

program.Id. at pp. 612-13.

After reviewing the evidence, the Court findattthe ALJ applied the correct legal principl

S

when assessing the weight to be afforde®AoThompson’s physical assessment and substgntial

evidence supports his decision to give her fumitig assessment little weight. Indeed, the objedtive

medical evidence, as outlined above, simply does not support the limitations put forth
Thompson. Nor does she point to any evidebegond Evans’s subjective complaints of pain
support her functional limitations findings. While Pl asserts that the ALJ should have recontag
PA Thompson, it is not entirely cletr this Court why the ALJ haahy obligation to do so. Wherg¢
as here, there are no “obvious gaps” in the medical record, there is no onus on the ALJ

additional information from a medical sourdeerez v. Chater77 F.3d 41, 47 (2d Cir. 1996) (citin

by P,
to

ted

\174

to Se€

g

20 C.F.R. 8 404.1512). Here, the medical record was complete, and so the ALJ was under

obligation to recontact Ms. Thompson.
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Based upon our review of the ALJ’s decision, the medical record, and the parties’ res
Briefs, we find no errors were committed by the Abdssessing Evans’s RFC, and for all the reag
stated in the Defendant’s Brief, we find that the ALJ's RFC assessment is indeed suppg
substantial evidenceSeeDef.’s Br. at pp. 8-13.

b. Plaintiff's Credibility

Plaintiff asserts that the ALJ improperly assessed her credibility in terms of her sub

hecti\
ons

rted |

ectiv

complaints of pain. Under the Regulations, subjegb&in will be considered in determining a claim

for disability to the extent in which “symptoms can reasonably be accepted as consistent \
objective medical evidence and other evidence.CZOR. § 404.1529(a). Symptoms such as pair
to be considered by the ALJ at all steps ofdisability determination. 20 C.F.R. § 404.1529(a) &

A claimant’s statements about the persistence, intensity, and limiting effects of these sympt

vith tf
are
d).

DMS ¢

evaluated in the context of all objective medicadience, which includes medical signs and laboratory

findings. 1d. at § 404.1529(c)(4). Once medically objective evidence is submitted, the ALJ
identify the severity of the pain and whether tbain will limit the claimant’s ability to workld. at

§ 404.1529(c). “It is well settled that ‘a claimargisbjective evidence of pain is entitled to grg
weight’ where . . . it is supported by objective medical evidengerimons v. United States R.R. R

Bd, 982 F.2d 49, 56 (2d Cir. 1992) (quotiRgvera v. Schweikei717 F.2d 719, 725 (2d Cir. 1983

mus

14

pat

et.

).

However, in a case where subjective symptoms ardifted, “the ALJ has discretion to evaluate the

credibility of the claimant and tarrive at an independent judgment, in light of the medical find
and other evidence, regarding the true extent of the pain allegearidon v. Bowen666 F. Supp,
604, 608 (S.D.N.Y 1987). Where the ALJ resolve®ject subjective testimony with regards to p

and other symptoms, he or she “must do so explaittywith sufficient specificity to enable the Col
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to decide whether therare legitimate reasons for the At Hisbelief and whether his [or he
determination is supported by substantial evidentak.at 608 (citinginter alia, Valente v. Sec’y o
Health and Human Servy§.33 F.2d 1037, 1045 (2d Cir. 1984)).elraluating a claimant’s complain
of pain, an ALJ must consider several factors set forth in the Regulations including:

(1) [The claimant’s] daily activities;

(i)  The location, duration, frequency, and intensity of [claimant’s] pain or other
symptoms;

(i)  Precipitating and aggravating factors;

(iv)  The type, dosage, effectiveness, antk ®ffects of any medication [claimant]
take[s] or ha[s] taken to alleviate [his or her] pain or other symptoms;

(v) Treatment, other than medication, [claimant] receive[s] or ha[s] received for
relief of [his or her] pain or other symptoms;

(vi)  Any measures [claimant] use[s] or ha[s¢ddgo relieve [his or her] pain or other
symptoms (e.g., lying flat on [his or her] back, standing for 15 to 20 minutes
every hour, sleeping on a board, etc.); and

(vii)  Other factors concerning [claimantTsinctional limitations and restrictions due
to pain or other symptoms.

20 C.F.R. § 404.1529(c)(3).

In his decision, the ALJ found that Evans’s “medically determinable impairments

reasonably be expected to cause the allegegbt®yms; however, [her] atements concerning the

intensity, persistence and limiting effects of thesa@pms are not credible the extent they ar
inconsistent with the record of medical evidencér: at p. 36. Specifically, in terms of Plaintiff]
back pain, the ALJ noted that the medical evidence suggested that Plaintiff's surgery was a suq
“subsequent testing and medical imaging do not support the severity of the claimant’s alleg
Id. at p. 36. The ALJ pointed to other inconsistencies in the record, such as the restricted

motion Plaintiff exhibited to the VA examiner, whicontrasted the full range of motion exhibited
the SSA consultive examiner just seventeen days lated the ALJ took note of the fact that the \}
examiner documented six of eight possible Waddell sigds.at pp. 37-38. Further credibilit

guestions arose when Plaintiff made inconsisstatements regarding her headaches whereir
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reported in a statement to the SSA that she expets headaches once or twice per week, up to
to six times per month, yet, elsewhere in the wadiecords were statements made by Plaintiff
various doctors indicating that her headaches titpicecurred with her menses and usually only of
per month.Id. at p. 38 (citing Tr. at pp. 166, 319, 287, & 369).

The Court finds that the medical evidence supports the ALJ’s credibility finding as it dog
on the whole, corroborate Plaintiff’'s subjective symmatology to the extentlaged. In light of the
objective medical evidence, consulting examinatiansl, course of treatment, further buttresses

ALJ’'s assessment of her credibility. And, becaB®eThompson based her functional assessn

five

f to

ice

ES NOt

the

hent

largely on Plaintiff's subjective complaints of pathe Court finds that the ALJ properly discredited

that assessment. For all these reasons, we find that the ALJ did not erroneously apply the le

standards, and his findings on Plaintiff's credibility are supported by substantial evidence.
3. Step Five

At Step Four, the ALJ determined that based upaiRFC, Evans could return to her pastw
as a cytotechnologist. Tr. at p. 39. Alternagyé&he ALJ proceeded to Step Five and, relying u
the Medical-Vocational Guidelines (“the Grids”), thetermined that Evans could perform other j¢
that exist in significant numbers in the national econoldyat p. 40. Plaintiff asserts that the ALJ
reliance on the Grids and failure to call a vocatiompket was an error inght of her significant non
exertional limitations.

Ordinarily, if a claimant suffers solely froexertional impairments, the Commissioner me
her burden at the fifth stéyy resorting to the GridfRosa v. Callahanl68 F.3d 72, 82 (2d Cir. 1999
Bapp v. Bowern802 F.2d 601, 604 (2d Cir. 1986); 20 C.FBRL04.1569. The Grids place claimai

with severe exertional impairments who can no longer perform past relevant work into cat
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according to their RFC, age, education, and work experigreceskilled or unskilled as well a
transferability of skills). 20 C.F.R. Pt. 404, Subpt. P, Apse® also Clark v. Barnhar2003 WL
221397777, at *4-5 (E.D.N.Y. Sept. 16, 2003). Basethese factors, the Grids are dispositive
whether the claimant is disabled or not disabled and proper application thereto will obviate tk
for any vocational testingRosa v. Callahanl63 F.3d at 82 (“For a claimant whose characterig
match the criteria of a particular grid rule, the wiltects a conclusion as to whether he is disableq

Exclusive use of the Grids, however, is “inapprata where the guidelines fail to describe {
full extent of a claimant’s physical limitations,” i.e., a combination of exertional and non-exer
limitations. 20 C.F.R. § 404.1569a(d). “[W]hen significant nonexertional impairments are pre

when exertional impairments do not fit squarely withrid categories, the testimony of a vocatio

expert is required to support a finding of residualctional capacity for substantial gainful activity.

Horbock v. Barnhart210 F. Supp. 2d 125, 127 (D. Conn. 2002) (ciBagp v. Bower802 F.2d at

12}

on
he ne
tics
1.").
he
tional
sent

hal

605). “[T]he mere existence of a nonexertiomapairment does not automatically require the

production of a vocational expert nor preclude reliance on the guideliBapg v. Bower802 F.2d
at 603. Rather, only when a claimant’s nonexertilbmatations “significantly limit the range of worlk
permitted by his exertional limitations” such significant diminishment renders sole reliance on th
is inappropriate.ld. at 605-06. “A claimant’s wi& capacity is ‘significantly diminished’ if there i
an ‘additional loss of work capacity beyond a negligdsie or, in other words, one that so narrow
claimant’s possible range of work as to dephim of a meaningful employment opportunityd’ at

606 (quoted irPratts v. Chater94 F.3d 34, 39 (2d Cir. 1996Y).

e gric

[

sa

13 The Second Circuit arrived at this standard illanee on sister circuit case law as well as the report

accompanying the promulgation of the gridee Bapp v. Bowg802 F.2d at 605-06. The promulgation report made g
that nonexertional limitations may have the effect of excludértain jobs within a particular category, however, in sg
(continued...)
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Exertional limitations are strength limitations, ialn include the ability to sit, stand, wal
carry, push, and pull. 20 C.F.R. 88 404.1569a(a)—(b) & 416.969a(age€bdiso Zorilla v. Chater

915 F. Supp. 662,667 n.3 (S.D.N.Y. 1996). Non-eardi limitations imposed by impairments affe

one’s ability to meet requirements of jobshat than strength demands including, “difficulty

performing the manipulative or postural functiaisome work such as reaching, handling, stoop
climbing, crawling, or crouching.” 20 E.R. 88 404.1569a(c)(1)(vi) & 416.969a(c)(1)(\&ge also
Sobolewski v. Apfed85 F. Supp. 300, 310 (E.D.N.Y.1997).

In the instant case, the ALJ found that Evamdsla perform the full range of sedentary wo
and considering her age, education, and work esipeei, a finding of “not dabled” was directed b
the Grids. Tr. at p. 40. Thio@rt agrees with the Commissioneaitbecause the RFC did not inclu
any non-exertional impairments, there was no errtinienALJ’s decision not to call a VE. Thus, V
find that the sole reliance on the Grids as arrradtese finding of non-disability at Step Five w
appropriate.

[ll. CONCLUSION

To the extent not addressed specifically, the Cloas considered all of Plaintiff's argumen
even those not fully developed. Based upon cenatibn of the Administrative Record and t
discussion above, we find that in assessing Evalisdbility application, the ALJ applied the corre
legals standards and his findings are supported by substantial evidence.

WHEREFORE, it is hereby

ORDERED, that the Conmissbner’s decision denying disability benefit&lSFIRMED ; and

13(...continued)
cases, such exclusions are negligible in that a wide rangbsékist within the functional level especially in light of t
fact that an individual “need not be able to perform each and every job in a given range ofldicaik 806 (quoting 43
FED. REG. 55,349-55,361).
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it is further

ORDERED, that the Clerk of the Court serveapy of this Memorandum-Decision and Ord

upon the parties to this action.

Date: August 10, 2015
Albany, New York

-25-

er



