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Northern District of New York
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Albany, New York 12207

OFFICE OF GENERAL COUNSEL STEPHEN P. CONTE, ESQ.
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26 Federal Plaza, Room 3904

New York, New York 10278

THERESE WILEY DANCKS , United States Magistrate Judge

DECISION AND ORDER

Plaintiff Amy Rowebrings this action pursuant to 42 U.S.C. § 405(g) seeking judicial
review of a final decision of the Commissioner of Social Sec(iCommissioner”) denying her

Title 1l application for disability insurance benefits. (Dkt. No. Thjis case has proceeded in
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accordance with General Order 18 of this Court which sets forth the procedurdsl|tovioed
when appealing a denial of Social Security benefits. Bothegdnrave filed briefs(Dkt. Nos.
13 and 22.) Oral argument was not heard. Pursuant to 28 U.S.C. § 636(c), the parties have
consented to the disposition of this case by a United States Magistrate Jukig&lo(27) For
the reasons discussed below, the Commissioner’s de@sadirmed.
l. BACKGROUND AND PROCEDURAL HISTORY

Plaintiff is thirty-seven years old, with a birth dateAyril 5, 1979. Administrative
Transcriptat 361) Plaintiff is a high school graduate and completed sixty credit hours at Clinton
Community College (*CCC").(T. at39, 229.) Plaintiff testified she would graduate from CCC
in Decembef013 with an Associate’s Degree in Human Services. (T. atS33%)s divorced
and has four children(T. at 39.) From 2007 to 2010, Plaintiff worked as a critical care
technicianin a hospital. (T. at 230.) She has also worked as an apple picker, cashier, counselor,
horseback riding instructor, and page handler.ld.

Plaintiff alleges disability due tmental health, depression, anxiety, alcohol abuse, and
obesity. (T. at229.) Plaintiff's medical recordseveal she has undergone treatme@laton
County Mental Healtland Addiction Services (“CCMH"ince 2Q0, andhas regularly treated
with psychiatrist Bruce Kokernot, M.D., since December 2011. (T. at 432-47, 486-95, 529-49.)
Plaintiff's depression and anxiety have been treated with various medsg;atioluding

Depakote, Seroquel, Wellbutrin, Celexa, and Gabapentin. (T. at 43.) InR2aihtiff

! The Administrative Transcript is found at Dkt. No. 9. Citations to the Administrative
Transcript will be referenced as “T.” and the Badtmmped page numbers as set fdrdrein

will be used rather than the page numbers assigned by the Court's CMEEG&MEC filing
system. All other pageeferencesdentified by docket number are to thegenumbers assigned

by the Court’'s CM/ECF electranfiling system.
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voluntarily attended inpatieméhabilitationat McPike Addiction Treatment Center (“McPike”).
(T. at 498-500.) She reports redapses with alcohdince June 2011. (T. at 43.)

On February 28, 201 PJaintiff protectivelyfiled an application for disability insurance
benefitsalleging disbility as of March 17, 2010(T. at212-20) Plaintiff's claim was initially
denied on May 18, 2014And she filed a writterequest for a hearingn May 25, 2011(T. at
123-29.) A video hearing was held on May 24, 20itore Administrative Law Judge (“ALJ”)
Dale BlackPennington. (T. at 75-100Plaintiff was represented lmpunsel at the hearindd.

On May 24, 2012the ALJissued a decision findir@laintiff was not disabled(T. at105-14.)
Thereatfter, Plaintiff filed a timely request for revie@.. at 303.) On July 18, 201the Appeals
Council vacated the April 18, 2014, decision and remanded thé q@set 120-21.)

On December 1(2013,ALJ Black-Pennington conducted the videamand hearing
from Albany, New York (T. at 30-100.)Plaintiff, repesented by counselppeared and
testifiedin Plattsburgh, New Yorkld. In addition, nedical experChukwuemeka Efobi, M.D.,
and vocational expe(tVE”) Cherie Plante, MS, CRCgstifiedat the hearing by telephoné.

(T. at 48-73, 202-203, 204.

On April 14, 2014, the ALJ issued a decision findiigintiff is under a disabilityas
defined in he Social Security Achut foundthatsubstance use disorder is a contributing factor
material to the determination of disabilligcause Plaintiff would be able to perform past
relevant vork if she stopped using alcohol. (T. at 18-23.) Accordingly, the ALJ found Plaintiff
hasnot been disabled from March 17, 2010, through the date of the decision. (T.&h&3.)

ALJ’s decision became the final decision of the Commissioner when the Appeals Cleunneil

2 On remau, if Plaintiff was found disabled, the Appeals Council directed the ALJ to consider
SSR 132p, 2013 WL 621536, at *4 (S.S.A. Feb. 20, 2013), “@etermine whether alcoholism

is a contributing factor material to the finding of disabifityT. at 121.)
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Plaintiff's request for reviewn May 20 2015 (T. at 45.) Plaintiff timely commencedthis
action on May 28, 2015. (Dkt. No. 1.)
. APPLICABLE LAW
A. Standard for Benefits
To be considered disabled, a plaintiff seeldigability insuranceoenefits must establish
that he or she is “unable to engage in any substantial gainful activity by reasgmuoédinally
determinable physical or mental impairment which can be expected to resulihodedich
has lasted or can be expected to lasafoontinuous period of not less than twelve months.” 42
U.S.C. 88 423(d)(1)(A) (2015). In addition, the plaintiff's
physical or mental impairment or impairments [must be] of such
severity that he is not only unable to do his previous work but
cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful work which exists
in the national economy, regardless of whether such work exists in
the immediate area in which he lives, or whether a specific job
vacancyexists for him, or whether he would be hired if he applied
for work.

Id. 8§423(d)(2)(A)

Acting pursuant to its statutory rulemaking aarity, 42 U.S.C. 8 405(ajhe Social
Security Administration (“SSA”) promulgated regulations establishing asfiep sequential
evaluation process to determine disability. 20 C.F.R. 8 404(a52) (201¢. Under that five-
step sequential evaluation process, the decisiaker determines:

(1) whether the claimant is aently engaged in substantial gainful
activity; (2) whether the claimant has a severe impairment or
combination of impairments; (3) whether the impairment meets or
equals the severity of the specified impairments in the Listing of
Impairments; (4) based @‘residual functional capacity”
assessment, whether the claimant can perform any of his or her
past relevant work despite the impairment; and (5) whether there

are significant numbers of jobs in the national economy that the
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claimant can perform given the claimant’s residual functional
capacity, age, education, and work experience.

Mcintyre v. Colvin 758 F.3d 146, 150 (2d Cir. 2014). “If at any step a finding of disability or
non-disability can be made, the SSA will not review the claim furthBatnhart v. Thomas
540 U.S. 20, 24 (2003).

The plaintiffclaimant bears the burden of proof regarding the first four stepisler v.
Astrue 546 F.3d 260, 265 (2d Cir. 2008) (quotipgrez v. Chater77 F.3d 41, 46 (2d Cir.
1996)). If the plaintiff-claimant meets his or her burden of proof, the burden shifis to t
defendantCommissioner at the fifth step to prove that the plaistdfmant is capable of
working. Id.

However, the Social Security Act, as amended in 1996, provides that “[a]n iradividu
shall not be considered . . . disabled . . . if alcoholism or drug addiction wauié a.
contributing factor material to the Commissiosetetermination that the individual is disabled.”
Cage v. Comm’r of Soc. Sg692 F.3d 118, 123 (2d Cir. 2012) (citing 42 U.S.C. § 1382c
(@)(3)(J)). Thus, “[w]henthere is nedical evidence of an applicant’s drug or alcohol abuse, the
‘disability’ inquiry does not end with the fivetep analysis."Cage v. Comm'r of Soc. Se892
F.3d 118, 123 (2d Cir. 2012) (citing 20 C.F.R. § 416.935(a)); 20 C.F.R. § 40(a}.58% also
SSR 132p, 2013 WL 621536, at *4. In such cases, a secondary analysis must be conducted to
determine whethdhe claimant’sdrug addction or alcoholism is materiab theinitial finding of
disability. See20 C.F.R. § 404.1535(a

A “key factor” under the secondary analysis is whether the claimaud still be found
disabled if they stopped using drugs or alcohdl.§ 404.1535(b)(L In making this
determinationthe alministrative adjudicators first determine whether physical and mental

limitations would remain ithe claimant stopped using drugs or alcohol, and if so, whether those
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remaining limitations are disabling on their owd. § 404.1535(b)(2 If so, daimants are
considered disabled within the meaning of Slmeial SecurityAct notwithstanding their drug
addiction or alcoholismld. § 404.1535(b)(Z)). If not, their drug addiction or alcoholiss
considered material, artde claimant isot eligible for benefitsld. § 404.1535(b)(Z)).

B. Scope of Review

In reviewing a final decision of the Commissioner, a court must determirtavltiee
correct legal standards were applied and whether substantial evidence singpadetssion.
Featherly v. Astrue793 F. Supp. 2d 627, 630 (W.D.N.Y. 2011) (citations omittedyado v.
Sullivan 805 F. Supp. 147, 153 (S.D.N.Y. 1992) (citdupnson v. Bowe817 F.2d 983, 985
(2d Cir. 1987)). A reiewing court may not affirm thaLJ’s decision f it reasonablydoubts
whether the proper legal standards were applied, even if the decision appeargpmbed by
substantial evidencelohnson817 F.2d at 986.

A court’s factual review of the Commissioner’s final decision is limited to the
detemination of whether there is substantial evidence in the record to support the decision. 42
U.S.C. § 405(g)Rivera v. Sullivan923 F.2d 964, 967 (2d Cir. 1991). An ALJ must set forth the
crucial factors justifying his findings with sufficient specificity to allow aitdo determine
whether substantial evidence supports the deciskmat v. Barnhart717 F. Supp. 2d 241, 248
(N.D.N.Y. 2010);Ferraris v. Heckler 728 F.2d 582, 587 (2d Cir. 1984’ Substantial evidence
has been defined as ‘suevant evidence as a reasonable mind might accept as adequate to
support a conclusion.”Williams ex rel. Williams v. BoweB59 F.2d 255, 258 (2d Cir. 1988)
(citations omitted).It must be “more than a mere scintilla” of evidence scattered throutifeut
administrative recordFeatherly 793 F. Supp. 2d at 63BRjchardson v. Perale€02 U.S. 389,

401 (1971) (quotingonsol. Edison Co. v. NLRBO05 U.S. 197, 229 (1938)).
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“To determine on appeal whether an ALJ’s findings are supported by substantial
evidence, a reviewing court considers the whole record, examining the evidendeoth sides,
because an analysis of the substantiality of the evidence must also includeithatetracts
from its weight.” Williams, 859 F.2d at 258 (citations omittedjlowever, a reviewing court
cannot substitute its interpretation of the administrative record for that of the Caomaisf
the record contains substantial support for the ALJ’s deciSeeRutherford v. Schweike885
F.2d 60, 62 (2d Cir. 1982). If there is substantial evidence of record both for and against the
Commissioner’s decision, the court must uphold the decision absent legalSeDeChirico
v. Callahan 134 F.3d 1177, 1182 (2d Cir. 1998).

. THE ALJ'S DECISION

The ALJ determine®laintiff met the inswed status requiremesthrough June 30, 2011.
(T. at 16.) The ALJ determined Plaintiff's waalkter her alleged onset date of disabiditya
camp director from JuntBrough August 2013 didse to the level of substantial gainful
activity.® (T. at 16-17. The ALJ determinedPlaintiff had the following severe impairments:
bipolar disorder, depression, anxiety disorder, and alcohol dependence curremtlig&nore
(T. at 17.) Plaintiff's obesity was found to 8@onsevere impirment. (T. at 1718.) The ALJ
foundPlaintiff did have an impairment, considered singly and in combination, that met or
medically equaled the criterd listings 12.04 (Affective Disorders) and 12.09 (Substance
Addiction Disorders) at 20 C.F.R. Pt. 404, Subpt P, App 1. (T. at 18-¥xauBe thALJ

foundthe severity of Plaintiff's impairnmds was affected by substance use, the ALJ needed to

3 At the December 10, 2013, hearing, Plaintiff amended her application to a closed period

ending June 20, 2013. (T. at 33.)
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determine whetherl&ntiff's disability would persist if Plaintiff stopped her substance use. (T.
at19.)

Underthis secondananalysis, thé\LJ found if Plaintiff stopped using alcohol she would
still have a severe impairment or combination of impairmelats.If Plaintiff's substance use
was stopped, howevehe ALJdetermined Plaintiff would not have an impairment, singly or in
combinationthatmedically met or equaled theiteria of the istings,including listings 12.04
(Affective Disorders) and2.06 (Anxiety Related Disorders). (T. at 19-20.)

Next, the ALJdeteminedif Plaintiff stopped the substance e had the residual
functional capacity (“RFC”) “to perform fall range of work at all exertional levels but with the
following nonexertbnal limitations: she iable understand and follow simple instructions and
directions; she cacomplete simple, repetitiviasks and some complex tasks; she is able to
work in a group setting of up to ten coworkesise can have superficial and transactional contact
with coworkers and the general public.” (T. at 20.)

Considering Plaintiff's age, education, work experience, and RFC, and relyinghgpon
testimony of the VEthe ALJconcluded that if Plaintiff stopped using alcohol she could perform
her past work as a nurse assistant as it is generally performed in thelrestoomany. (T. at 22-
23.)

Thus, he ALJ found Plaintiff's substanagse was a contributing factor material to the
determination of disability because Plaintifbwd not be disabled if she stopped her substance
use. (T. at 23.Because Plairffis substanceise disorder waa contributing factor material to
the determination of disability, the ALJ found Plaintiff has not been disabled withmearing
of the Social Security Act at any time from March 17, 2010, throligldate of thelecision. T.

at 2324.)



V. THE PARTIES’ CONTENTIONS

Plaintiff argues the ALJ erred in (finding Phintiff’'s substance use was material to the
determination otlisability; (2) giving more weight to the opinion of tineedical expert, Dr.
Efobi, than to Plaintiff's treating psychiatriddyr. Kokernot; (3)finding Plaintiff’'s obesity to ba
nonseverampairment and (4) not finding Plaintiff disabled based upon her credible testimony.
(Dkt. No. 13at 1831.) The Commissioner argues the ALJ’s decision is supported by substantial
evidence and is based upon the application of correct legal standards. (DktaN8122) In
reply, which was permitted by this CoudgeDkt. No. 24) Plaintiff argues the ALJ erred by not
giving controlling weight to Dr. Kokernot’s opiniothat Plaintiff's mental health impairments
would still exist if Plaintiff stoppedsing alcohol.(Dkt. No. 25at 1-4.)
V. DISCUSSION

A. Severity Determination

Plaintiff argues the ALJ erred bintling her obesity to be a n@@vere impairment.
(Dkt. No. 13 at 26-29.Specifically,Plaintiff argues the ALJ erroneously determifddintiff's
extreme obesitdid not cause her any physical limitations and failed to consider her obesity in
combination with her mental illness. (Dkt. No. 13 at 26-Zhe Commissioner argues the
ALJ’s severity determination is supported by substantial evidence. (Dkt. No. 22 at 1VR&8.)
Commissioner is coect.

At step two, the ALJ must determine whether the clairhasta severe impairmer20
C.F.R. § 404.1520(a)(4)(ii)A severe impairmens one that ginificantly limits the claimant’s
physical and/or mental ability to do basic work activities. 8 404.158(c). “Basic work
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activities” are defined as “the abilities and aptitudes necessary to do mastiphlds
404.1521(b). These include walking, standing, sitting, lifting, pushing, pulling, reaching,
carrying, handling, seeing, hearing, speaking, understanding, carrying auttinss,
remembering simple instructions, use of judgment, responding appropriately tasapeco-
workers and usual work situations, and dealing with changes in a routine work delting.

While the Second Circuit has held that the severity regulation is “valid only iedgpl
screen outle minimisclaims,”Dixon v. Shalala54 F.3d 1019, 1030 (2d Cir. 1995), “the ‘mere
presence of a disease or impairment, or establishing that a person has bemsediagtreated
for a disease or impairment’ is not, by itself, sufficient to render a condigwers.” Taylor v.
Astrue 32 F. Supp. 3d 253, 265 (N.D.N.Y. 201Rjince v. Astrug490 F. App’x 399, 400 (2d
Cir. 2013) (a mere diagnosis, without evidence of severity of symptoms and functional
limitations, does not mandate a finding of disabiliBgyne v. AstrueNo. 1tcv-322(RFT),

2013 WL 550677, at *5 (N.D.N.Y. Feb. 12, 2013) (“The mere existence of a diagnosis, however,
is insufficient to show that functional limitations are imposed as a result of the nmeyds:.”)

The claimant bears theutwlen of presenting evidenedablishingseverity. 20 C.F.R. §
404.1512(c). Thushe claimant must demonstrate “that the impairment has caused functional
limitations that precludedim from engaging in any substantial gainful activity for one year or
more.” Perez v. AstrueQ07 F. Supp. 2d 266, 272 (N.D.N.Y. 2012) (citRigera v. Harris 623
F.2d 212, 215 (2d Cir. 1980)An impairment is notsevere if the medical evidence establishes
only a slight abnormality which would have no more than a minimal effect on an indigidual’
ability to work. Id. at 271.

Often, when there are multiple impairments, and the ALJ finds some, but not &ihof th
severe, an error in the severity analysis at step two may be harmless bez@uskedbntinued
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with the sequential analysis and did notyd#re claim based on the lack of a severe impairment
alone. Tryon v. AstrugeNo. 5:10€V-537(MAD), 2012 WL 398952, at *3 (N.D.N.Y. Feb. 7,
2012) (citingkemp v. Commissioner of Soc. $é&o. 7:10-€V-1244 (GLS/ATB), 2011 WL
3876526, at *8 (N.D.N.Y. Aug. 11, 2011)This is particularly true because the regulations
provide that combined effects of all impairments must be considered, regardidsstiodr any
impairment, if considered separately, would beufigent severity. 20 C.F.R. § 404.1523
Dixon, 54 F.3d at 1031.

Undeniably Plaintiff's medical recordsonfirm a history of obesity(T. at 459, 462,

493, 534, 538, 540, 542.) However, ‘hekity is not in and of itself a disability[.]Cruz v.
Barnhart No. 04 CIV 9011 (GWG), 2006 WL 1228581, at ((SD.N.Y. May 8, 2006) (citing
SSR 021p, 2000 WL 628049 (SSA Sept. 12, 2002)).

In this case, Plaintiff's medical recatiil to establish any workelated limitations
associated with her obesit@n March 31, 201®Rlaintiff wasadmitted to Champlain Valley
Physicians Hospital Medical Geer (“CVPH?”) after reporting she was “having trouble” with her
medication. (T. at 453.The admission form indicates Plaintiff is 5’4” and weidl@® kg
(approximately 240 pounds), with a body mass index of 41.2. (T. at 456.) pipsical
examination Plaintiff had an erect posture, with symmetrical stride and arm swing. 4573t
She was able to “toe heal and tandem walkl”

On Mach 15, 2011, Plaintiffecorded her height at 5’6" and her weigh2a8 pounds.

(T. at 229.) In her Adult Function Report, Plaintiff reported beabbesity causes shortness of
breath while walking and climbing stairs. (T. at Z88) However, she reported no restrictions
in her ability to lift, stand, sit, kneel, squat, reach, or use her hathdsShe does naequire any
assistive devices while ambulatingl. at 261.) Plaintiff reporteddoing her own cooking,
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cleaning, laundry, and shoppin@l. at255-56.) She dives a car, and goes outside on a daily
basis. (T. at 258.5heenjoys spending time wither children, including flyingites at the park
(T. at 39.) Plaintiff regularlyattend counseling, group therapy, and psychiatric appointments.
(T. at 259.) She takes care of household animals. (T. at Be8.@partment is located on the
second floor of a two story building. (T. at.B7

An examination performed as of Plaintiff's admission to McPiken June 22, 2011,
showed “no significant findingsin physical examination, and Plaintiff's overall physical health
was considred “good.” (T. at 498-500 PRlaintiff was “cleared for all activities.” (T. at 500.)
During an assessment three days later, Piagtéited she loves walking and spendingetiwith
her dog. (T. at 503.) She also enjoys readiegjing and crafting.ld. Plaintiff reportecher
physical condition doesot limit or impact her leisure activitiesd.

On September 26, 2012, Plaintiff reported to Dr. Kokernot she was exercising and eating
well, but not losing weight. (T. at 542.) She was interning eighteen to twenty hours pet week a
the Department of Social ServiggpSS”). Id. At the December 10, 2013 hearing, Plaintiff
reportedweighing250 pounds. (T. at 36.3he ato testified her weight affects her mood and
contributes to her depression. (T. at 95.)

As discussed abovéhdé mere presence of a diseas impairment alone is insufficient to
establish disability; instead, it is the impact of the condition, and in particular any limstatio
which it may impose upon the ability to perform basic work functions, that is pivots to t
disability inquiry. SeeRivera v. Harris 623 F.2d 212, 215-16 (2d Cir.198Qpleman v.

Shalalg 895 F. Supp. 50, 53 (S.D.N.Y. 199B6amilton v. AstrueNo. 12CV-6291P, 2013 WL
5474210, at *10 (W.D.N.Y. Sept. 30, 2013). Here, the ALJ found Plaintiff's obesity does not
cause any significant wottkelated limitation of function, and thus her obesity is a severe
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impairment. (T. at 1-48.) The ALJ’s severity determination is supported by substantial
evidence, and it is not erroneous notwithstanding her diagnosed obesity.

B. Materiality of Substnce Use

Plaintiff argues the ALJ erred in finding PlaintifBsibstanceise was material to the
determination of disability. (Dkt. No. 13 at 18-22, 29-31ped@fically, Plaintiff argues she was
disabled by her mental illness until June 30, 2013, when she was able to return to work. (Dkt.
No. 22 at 18-22.) The Commissioner argues the ALJ’'s determination is supportdastansal
evidence. (Dkt. No. 22 at 8-12.) The Commissioner is correct.

Where, as here, the ALJ fintlse claimants disabled utilizing théive-stepsequential
evaluationand there is medical evidence of the clairsadtug addiction or alcoholism, the ALJ
must then determinevhether{the ALJ] would still find [the claimantflisabled if [she] stopped
using drugs or alcohol.DiBenedetto v. ColvirNo. 5:12€V-1528 (GLS), 2014 WL 1154093,
at *2 (N.D.N.Y. Mar. 21, 2014) (quoting 20 C.F.R. 8§ 404.1535(a), (b)(1)). In making this
determination, the ALJ must evaluate which of the claimant’s limitations would renshe if
stopped using drugs or alcohol, and then determine whether any or all of the remaining
limitations would be disablingSee20 C.F.R. § 404.1535(b)(2)f the ALJ determies the
claimant’'sremaining limitations would not be disatdj, then the ALJ must finthe substance
use is a contributing factor material to the determination of disability and theanlacannot be
found disabled under the Acld. § 404.1535(b)(Z)). The plaintiff bears the burden of proof to
showherdrug addiction or &bholism is not material to her disabilit{feeCage 692 F.3d at
123-25;Milks v. Colvin No. 3:13€V-1571 (GTS), 2015 WL 58382, at *4 (N.D.N.Y. Jan. 5,

2015).

13



As set forth abovehe ALJ determined Plaintiff’'s impairments, including thbstance
use disorder, met listings 12.04 (AffectivesBrders) and 12.09 (Substance Addiction Disorjlers
as of the date last insuredT. at 18-19.) To satisfy the requirements of listing 42a0claimant
must demonstrate continuous or intermittent symptoms listed in Section A and at leddhi®vo o
following in Section B: marked restriction in activities of daily living; marked diffiea in
social functioning; marked difficulties in ma&ihing concentration, persistence, and pace; or
repeated episodes of decompensation, each of extended duration. 20 C.F.R. Pt. 404, Subpt. P,
App. 1, 8 12.04(A)-(B) (2016) (“App. 1" Alternatively, a claimant must show a medically
documented chronic affective disorder of at least two years’ duration, wahsatdne of the
following: (1) repeated episodes of decompensation, each of extended duration;if)e res
disease process that resulted in such a marginal adjustment that even a mingassd inc
mental demands or change in the environment would be predicted to cause the individual to
decompensate; or (3) a current history of one or more years’ inability teoiucitside a highly
supportive living environment. App. 1 § 12.04(C).

Here,the ALJdeterminedhe paragraph A criteria waatisfied because Plaintiff “had
bipolar syndrome with a history of episodic periods manifested by they/fafitematic picture
of both manic and depressive syndromes.” (T. at 187.) The ALJ next determined thepparagra
B criteria was satisfied because Plaintiff suffefedmnarked difficulties insocial functioning;
(2) markeddifficulties in concentration, persistence, or paamg (3)had experienced three
episodes of decompensation. (T. at 18.) ThesAl J determined Plaintiff met listisgl2.04

(Affective Disorders) and2.09 (Substance Addiction Disorder$).
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However, in theabsence of Plaintiff's substance utbes ALJ determined Plaintiff would
only suffer modern difficulties in those areand would experience no episodes of
decompensation. (T. at 19-20.)

First,the ALJ foundPlaintiff would have moderate difficulties in social functionihthe
substanceise was stopped. (T. at 19.) Plaingf$tified she still experiencestme anxiety and
depressionespecially whein large groups of pedg. (T. at 46.) Plaintiff testified she
completed a majority of college credits online becaigesr depression and anxietig.

However, from June through August 2013, while abstaining floohal, Plaintiff was able to
engage in substantialigéul activity as a camp diréar, which involved supervising 20 to 30
employees and up to 70 children. (T. at 33, 41,)58¢aintiff testified she works eighteen hours
per wed for the reception desk at DSS as part of her college internship. (T. at 37-38.)ff Plaint
does not receive any special accommodations during her internship, although séeé kestifo-
workers are aware tierhealth issues and “[t|hey are very goadtid “intervene” if she regls a
break or is “a little offon a given day. (T. at 45.)

Next, the ALJ determined with regard to concentration, persistence or paoéffPI
would have moderatdifficulties if the substancese was stopped. (T. at R(Rlaintiff testified
she continues to have some problems with focus and concentration, even while abstaming f
alcohol. (T. at 44-45.) The ALJ found this testimony credible. (T. at 20the®ecember 10,
2013 hearing, Plaintiff testified her symptoms had improved since the 2012 heariag 43T
47.) She was experiencing less anxiety and no manic episodes with counseling aatianedic
(T. at47.) In terms of her functiang, Plaintiff stated hefclean time” had “made quite a
difference” n her anxiety and depression, but indicateel sill experiencesome anxiety and
depression. (T. at 44-45.) Althouglr focus and concentration “seems béttelaintiff
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testifiedshe still experiences someoplems, depending on the day. (T. at 48hje testified her
memory is better. (T. at 47.)

As for episodes of decompensation, Plaintiff testified she has had no psychiatric
hospitalizations or episodes of decompensation since completing hisenbpr@atment at
McPikein 2011. (T. at47.) Thus, the ALJ found Plaintiff would experience no episodes of
decompensation if the substance use was stopped. (T. at 20.)

The ALJ also considered whether the paragrapht€ria would be satisfied if Plaiiff
stopped the substance use. (T. at 20.) The ALJ correctly found the record does not contain
evidence Plaintiff has the type of repeated episodes of decompensation ol thsehse
contemplated by “paragraph C” ating 12.04.1d. In addition, the AL&orrectlyfound the
recorddoes not indicate Plaintiff has required the type of highly supportive living envirdinme
contemplated by part 3 of “paragraph C,” or the continued need for such an enviroltiment.
Regardingikting 12.06, the AL&orrectlyfound the record did not inckte Plaintiff has an
inability to function independently outside of the area of her own hade.

The medical evidence also suppatfinding that Plaintiff's functiomg improvedsince
Plaintiff abstained from alcohol, including periods‘ofief sobriety.” The Second Circuit has
held that a comparison of medical opinions during a period when a claimant was usiad talc
“periods of sobriety,” even brief ones such as during hospitalization, constituténsiabs
evidence to support a determination that a claimant would not be disalveedhegastop using
drugs or alcohol.SeeCage 692 F.3d at 127 (favorable mental health evaluations conducted
during inpatient programs, when the claimant had no access to drugs or alcohadsaesfi
substantiatvidence standard3ee e.g.DiBenedettp2014 WL 1154093, at *3 (materiality
determination supportieby substantial evidence whemger alia, the ALJ relied upora positive
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evaluation otheplaintiff duringahospitl stay where plaintiff hado access to alcohol or illegal
drugs).
In this casePlaintiff was hospitalized three times during thievant period in which she
had brief “periods of sobriety.” (T. at 351, 453-58, 461.) On March 31, 204iftif? was
admitted to CVPHafter selfreporting problems with her medication and having suicidal
thoughts. (T. at 453-58.) She was discharged on April 9, 2010, in “stable” and “improved”
condition. (T. at 459-60.) She was no longer suicidal or homicidal. (T. at 460.) She denied
auditory or visual hallucinationdd. She was described as canmd cooperativeld. Plaintiff
expressed hope for the futuriel. She hoped to improve her issues and work on her marriage.
Id. Her medication included Depakote, Seroquel, and AmbaknShe was instructed to follow
up with CCMH for medicatiormanagemerdnd counselingld.
Plaintiff wasadmitted toEllis Hospital on October 15, 2010, for “increasing depression
and suicidal ideation with plan to overdose on her pills.” (T. at 351.) She was discharged eight
days later in “improved” condition:
Her mental status discharge is “alert.” She is oriented x3. Her
affect is increasinyg broad. She made better eye contact
throughout the hospitalization. Her speech was clear and less
child-like in nature. Her thinking was clear and organized. She is
clearly more hoeful. She was more coherent and making plans
for the future. There was no overt psychosis. There was an
element of having bizarre dreams, which she had difficulty
discerning from reality, but though stabilized at the time of
discharge. She denied suial or homicidal ideation and felafe
and stable for discharge.

(T. at 351-52.)

On May 11, 2011Plaintiff was admitted to CVPHifter t&ing more than fifteempills of
Seroquel (200mg) in the spanteh to twelvehours. (T. at 461.) She was discharged May 16,

2011, in “improved” condition. (T. at 464-§5During her five day stay at CVERIlaintiff
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continued to take her medications. (T. at 465.) She stated that she felt better, and that she
“‘understood™hersituation. Id. Plaintiff reported she would work with services “to get a job”
and to “continue her rehab progranmid. Upon mental examinatioRJaintiff was pleasant,
cooperative, maintained good eye contact, and had no abnormal movéaneshe denied
suicidal or homicidal ideationdd. She denied delusiontd. She denied auditory or visual
hallucinations.ld. Her mood was fine and her affect was fldl. She was orientated times
three.ld. Her memory in one and five minutes was 3f8. Her concentration with serial 7s
was 5/5.1d. Plaintiff's general knowledge was fair; judgment and insight were ligir

On June 22, 2011, Plaintiff was admitted to McPike for voluntary inpatient rehadmlitat
(T. at 498.) She was discharged on July 28, 2011. (T. at 521.) At the time of discharge, Plaintiff
was “considered to be psychiatrically stable, in good spirits, thankful to sthfitaer patients,
and in good physical healthld.

Plaintiff's medical records also show improverehile abstaining from alcoholn
December 2011, Plaintiff returned to outpatient treatmenCadig. (T. at 523.)During an
evaluation on December 30, 2011, Dr. Kokernot found Plaintiff's mood was “much improved,”
and noted Plaintiff “seems to have benefited from rehab and halfway house.” (T. ab493.)
Kokernot commented on March 16, 2012, Plaintiff's “level of anxiety seems much hssght |
and judgment seem improved.” (T. at 495.)

In a letter dated April 19, 2012, Plaintiff’'s addictions counselor at CC3ita Marlow,
MS, NCC, CASACnoted Plaintiff was making continued progress with her recovery and
abstinence. (Tat 523.)Plaintiff was in compliance with her treatment progrdah.

By June 2012, Dr. Kokernot's records indicate “Social Services has put [Plamtiff]
work at the dollar store.” (T. at 544.) Although Plaintiff found the work “demeanihg,iv&s

18



able to see the positives in that it gets her out of the house and gets her among people, which is
a healthier thing than sitting around and ruminating about her problédisih June 2012,

Plaintiff only significant complaints were related to her divorce and cusésdegs regarding her
children. (T. at 538H4.) In September 201 RBlaintiff started interningt DSS for

approximately eighteen hours per week. (T. at 542.) She also reported having beercin conta
with her biologicafather, whom she had not seen in twenty yedds.

On Decembel9, 2012, Plaintiff reported that “things are going better for her.” (T. at
541.) She was taking on more responsibilities at D8S.She reported passinty af her
classes at CCCld. Plaintifffelt she was ready to engage in more competgmployment.d.
Plaintiff reported still having mood swings, but overall she felt she was handlirggithas
healthier way.ld. Dr. Kokernotnoted Plaintiffs mood was improved and her affect was
appropriate.ld. He indicated Plaintiff was “helng in the right direction.”ld.

On January 28, 2013, Plaintiff was successfully discharged from addietatment at
CCMH. (T. at531.) The record reveals Plaintiff attended a total of 81 treatmenamsgr
consisting of 57 group treatment sessions and 24 indivedisaios. Id. According to the
discharge summarlaintiff wasable to obtain an apartmert. Sheparticipated in avork
experiencgrogram ande-enrolled in conmunity cdlege. Id. Shedeveloped healthy and
supportive relationships with family she had not been in contact with for severs| aed was
able to obtain unsupervised visitations with her two oldest chiftilen.Plaintiff maintaired
her sobriety throughoutdatment.ld. At discharge, Plaintiff exgssed pride in her achievement

and planned to continuaental healthreatment aCCMH for additional supportld.

4 Plaintiff testifiedthat her twelve year old daughter lived with her as of October, 201%t 86.)
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On March 22, 2013, Dr. Kokernot noted Plaintiff continued &kenprogress(T. at
540) Her speech was fluent ahdr mood was euthymidd. She reported no side effects from
her medicationsld. Plaintiff reported keping betterld. She felt like she wa$noving in the
right direction.” 1d.

In light of the above, the ALJ determingdPlaintiff stopped her substance use, she
would no longer qualify ager sedisabled under the Listings. (T. at 19.) Accordingly, the ALJ
proceeded to steps four and fiviethe sequential evaluation analysee20 C.F.R. §
404.1535(b)(2).

The ALJ determined Plaintiff stopped the substance use, she would have the RFC to
“perform a full range of work at all exertional levels but with the following nerienal
limitations: she is able to understand and follow simpé¢ructions and dections; she can
complete simple, repetitvtasks and some complex tastse is able to work in a group setting
of up to 10 coworkers; she can superficial and transactional contact with cowantleise
general publi¢. (T. at 20.)

As set forth above, Plaintiff reported working from 2007 through 2010 as a hospital
“critical care techitian.” At the December 10, 2013 hearirfgg VE testified that Plaintiff's job
as a critical care technician would be appropriately categorized undeictiomary of
Occupational Titless two different occupations, a medical aasis{DOT 079.369-010), which
hada specific vocational preparati¢tsVP”) of six, or nurse assistd (DOT 355.674-014),
which had an SVP of four. (T. at 2Relying upm the VE's testimony, the ALJ found
Plaintiff's impairments in the absenoésubstance use would allow her to perform past relevant

work as anurse assistant. (T. at.2ZThus, the ALJ determined the substance use disorder is a
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contributing factor material to the determination of disability because Plaintiftwoa be
disabledf she stopped the substance use. (T. at 23.)

For these reasons, the Atalind Plaintiff's substance use was a contributing factor
material to the determination of disalyjliand as such, denied benefits. (T. at 23.) The Court
finds the ALJ’smaterialitydecision is supported lilie substantial evidence outlined above.

C. TREATING PHYSCIAN RULE

Plaintiff argues the ALJ erred by givimgore weight to the “unsupported” opinions of
Dr. Efobi than to the “well-supported” opinions of Dr. Kokernot in contravention of the treating
physician rule and its caveatfDkt. No. 13 at 22-2% In response, the Commissioner argues the
ALJ properly assigned weight tbe opinion evidence in the record. (Dkt. No. 22 at 12-17.) The
Commissioner is correct.

It is well established that a treating physician’s opinion as to the natuse=esaty of an
impairment is given controlling weightGreek v. Colvin802 F.3d 370, 375 (2d Cir. 2015) (per
curiam). However, a treating physicianbpinion is not entitled to controlling weight when it is
not supported by medically acceptable, clinical, and laboratory diagnostic techargae
inconsistent with other evidence in the recadl. Significantly, aan opnion from a treating
source that the claimant is disabled cannot itself be determin&nadl v. Apfell77 F.3d 128,

133 (2d Cir. 1999). However, a lack of specific clinical findings in the treating péy'sic
report is not, by itself, a reason to justify an ALJ’s failure to credit thsipiay’s opinion.
Clark v. Comm’r of Soc. Sed.43 F.3d 115, 118 (2d Cir. 1998) (citiBghaal v. Apfell34 F.3d
496 (2d Cir. 1998)).

The following factors must be considered by the ALJ when deciding how weight
the treating source'spinion should receive, even if the treating source is not given controlling
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weight: “(i) the frequency of examination and the length, nature, and extenttoddabraent
relationship; (ii) the evidence in support of the opinion; (iii) the opinion’s consistenicyive
record as a whole; and (iv) whether the opiniomasifa specialist.”20 C.F.R. 8§
404.1527(c)(2)§-(iv). The Regulations require the Commissioner’s notice of determination or
decision to “give good reasongsirfthe weight given a treaty source’s opinionld. §
404.1527c)(2). This is necessary to assist the court’s review of the Commissidleersion
and it “let[s] claimants understaniet disposition of their casesHalloran, 362 F.3d at 33
(citing Srell, 177 F.3d at 134). Failure to provide good reasons for not crediting the opinion of a
claimant’s treating physician is a ground for rema8dell 177 F.3d at 1334alloran, 362 F.3d
at 3233. However, remand is unnecessary where application obthect legal standard could
lead to only one conclusiorSchaal 134 F.3d at 504. Further, it is proper for an ALJ to reject
those portions of a medical opinion which are not supported by and even contrary to, the
objective evidence of record, while accepting those portions that are supporteddnptte r
SeeVeino v. Barnhart312 F.3d 578, 588 (2d. Cir. 2002).

In this case, the ALJ gave great weight to the opinion of Dr. Efobi, as it was supported by
the recordduring the period when Plaintiff abstained from alcohol use. (T. atl2Z&)ALJ
gave significantveightto the opinion of Dr. Kokernot, as the record showed Plaintiff was unable
to wark when engaging in substance use; however, Dr. Kokernot’'s records showed consistent
improvement irPlaintiff’'s symptoms since she stopped abusing alcohol in June &0111.

In amedical source statement dated April 18, 2012, Dr. Kokernot opined Plaintiff was
“unable to engage in competitive employment.” (T. at p2& the ALJ correctly noted,
“[a] lthough provided with a list of mental and functional limitations, Dr. Kokernot did not
specify in what specific are@Blaintiff] had deficits and to what degree; however, Dr. Kokernot
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did indicate that [Plaintiff's] inability to work was based on ‘pdesis [mental health] and
substance abuse probleihqT. at 22) Dr. Kokernot also “checked a box” that Plaintiff's
“impairment” would be expected continue if use of alcoholse wered cease. (T. at 528.)

Plaintiff argues the ALJ erred by “not gig great weight to Dr. Kokernot's medical
opinion that her impairment would be expected to continue if substance abuse wese.to cea
(Dkt. No 25 at 3.) Plaintiff further argues the ALJ should have recontacted Dr. Kokarnot
clarification if the basgfor his opinion were not cleald.

As an initial matterPlaintiff concedes Dr. Kokernot’s opinion tHlaintiff was unable
to workis a legal determination reserved solely to the Commissioner, and therefore, the
statements were not entitled to any weiglidkt. No. 25at2-3.) Nonetheless, because the ALJ
concluded Plaintiff was disabled and unable to work during the period in whietashebusing
alcohol, the ALJ credited Dr. Kokernot's opinion significant weight. (T. at 22.)

Here, the Courfinds Plaintiff's argumenthe ALJ erred by giving “more weight the
unsupported opinion of [her] consultant than to the well-supported agioiathe treating
psychatrist” to be without merit. [jkt. No. 13 at 22.) As the ALJ discussed at length, and as
supported by Dr. Kokernot's treatment notes, Plaintiff's mental health shoovesistent
improvement when she stopped usaigphol,andwith continued medication and treatment.

The mere fact that DKokernot “checked a box” indicatirfgjaintiff's mental health
impairments would be expected to continue if Plaintiff no longer ak®dhol does not mean
Plaintiff was disabled under the Ac(SeeT. at 528.) As the recordearly showswith
continued treatment came continued improvemelare the ALJ thoroughly discussed
Plaintiff’'s medical records from the time she reported abstaining from alcobabtinthe date
she commenced worlg full-time in June 2013. (T. at 19-22.)
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Plaintiff's argument the ALJ should have recontacted Dr. Kokernot to clarifypimsons
set forth in the April 2012, medical source statenreatsowithout merit. (Dkt. No. 13 at 26.)
When the availablevidence in the record is adequate to make a disability determination and
there are no obvious gaps or evidentiary deficiencies, the ALJ has no duty to alr&in m
information from a claimang’ treating physician if he finds her assessments “uncl&ae’
Rosa 168 F.3d at 79 (noting the ALJ has an affirmative duty to seek additional information only
when there are obvious gaps in the administrative record and when the ALJ does not possess a
“complete medical history(citing Perez v. Chater77 F.3d 41, 48 (2d Cir. 1996))).

The ALJ had Plaintiff'scomplete medical recds, including all of Dr. Kokernot's
treatment notesThe ALJ fully considered and reviewed the ctetgadministrative record,
which included treatment notes, psychiatric visits, therapy records, opinions faomautative
examiner, a State agency consultant, aexamining medical expert, and testimel evidence
from Plaintiff. As such, there were no obvious gaps or deficiencies in the record such that the
ALJ hada duty to reontact D. Kokernot for clarification of his opinions.

In light of the above, the ALJ’s assignment of weight to the opinion evidence in the
record is supported by substantial evidence.
VI. CONCLUSION

After carefully reviewing the entire record and for the reasons stagee@aimmissioner’s
denial of benefits applied the correct legal standards and was based upon subsgidetieé.
20 C.F.R. 88 404.1520(gBecause the ALJ’s materialibf substane usedetermination is
affirmed, Plaintiff's application for benefits must be denied under the 3ee¢42 U.S.C. §
423(d)(2)(C).

WHEREFORE, it is hereby
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ORDERED that the Commissioner’s decision is affirmed and Defendant’s motion for
judgment on the pleadings (Dkt. No. 22JGRANTED and the complaint (Dkt. No. 1) is
DISMISSED.

Dated: Septembe29, 2016 % 42

Syracuse, New York M¢

Therese Wlley Dancks
United States Magistrate Judge
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