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GLENN T. SUDDABY, Chief United States Distridtidge

DECISION and ORDER

Currently before the Court, in th&ocial Securit adion filed by Dean Jaquish
(“Plaintiff”) against the Commissioner of Social Security (“Defendamt“the Commissioner”)
pursuant to 42 U.S.C. § 405(g@yePlaintiff's motion for judgment on the pleadings and
Defendant’smotionfor judgment on the pleading¢Dkt. Nos. 14, 18) For the reasons set forth
below, Plaintiff's motion for judyment on the pleadings denied and Defendant’s motion for
judgment on the pleadings is grantdthe Commissioner’s decision denying Plaintiff’s

disability benefits is affirmed, and Plaintiff's Complaint is dismissed.
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RELEVANT BACKGROUND

A. Factual Background

Plainiff was born in 1961, making him 4gears dd at the alleged onset date and 51
years old athe date last insuredPlaintiff reportedattending high school until the 9th grade.
Plaintiff has pastvork as a truck driverGenerally, Plaintiff allegedisability due tccoronary
artery disease, a blocked esophagus, hypertension, depression, hyperlipideraidheaéht
problemspsteoarthritis, attention deficit hyperactivity disorder, missing ball joint in tihé rig
ankle, gastroesophageal reflux disease, and alcoholism

B. Procedural History

Plantiff applied forDisability Insuraace Benefitand Supplemental Security Income on
June 12, 201,3&lleging dsability beginning April 26, 2011Plaintiff’'s applications were
initially denied on September 26, 20&&er which he timely requested a hearing before an
Administrative Law Jude (“ALJ”). Plaintiff appeared a videohearingbefore ALJArthur
Patane on November 14, 2014. A supplemental video hearing was held on July 31D2015.
October 8, 2015, the ALJ issued a written decision finBilagntiff was not disabled under the
SocialSecurity Act. (T. 13-34%) On March 30, 2016, the Appeals Coumntghied Plaintiff's
request for reviewf his Disability Insurance Benefits applicatjonaking the ALJ’s decision

the final decision of the Commissiores to that application(T. 1-4.)

! The Administrative Tanscript is found at Dkt. No. 8Citations to the Administrative
Transcript will be referenced as “T.” and the Battamped page numbers as set forth therein
will be used rather than the pagemhers assigned by the Court’'s CM/ECF electronic filing
system.
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C. The ALJ’'s Decision
Generally,in hisdecison, the ALJ made thillowing sevenfindings of fact and

conclusions of law. (T15-33) First,the ALJ foundhat Plaintiff was insured fatisability
benefits undr Title 1l until June 30, 2012. (T. 15.) Second, the ALJ found that Plaintiff had not
engaged in substantial gaihactivity since the alleged onset datgd.) Third, the ALJ found
that Plaintiff'saffective disorder, anxiety disorder, alcohol abuse disorder, history of ischem
heart disease, high blood pressure, right foot cavus deformity and peronealitesidituis post-
surgery, degenerative disc disease in the lower lumbar spine, and bsigpare severe
impairmentswhile high cholestesl and esophageal impairments are not severe. (T..)5-16
Fourth, the ALJ found tha&laintiff’'s severe impairments dwt meet or medically equal one of
the listed impairments in 20 C.F.R. 8 404, Subpart P, App. 1 (the “Listings”). (T..levi@e
specifically, the ALJ considered Listirig00 (musculoskeletal system), 1.02 (major dysfunction
of a joint), 1.04 (disorders of the spine), 4.00 (cardiovascular system), 5.00 (digestve) sys
12.04 (affective disorders), and 12.06 (anxiety related disordéds)). Fifth, the ALJ found that
Plaintiff hasthe residual functional capacity (“RFC”) to perform

light work as defined in 20 CFR 404.1567(b) and 416.967(b) except

the claimant is able to do simple, routine and repetitive tasks,

without fast pace, production goals or quotas, can operate foot

controls occasionally with the right foot and frequently with the left

foot, and should avoid working at heights or around dangerous

machinery
(T. 19.) Six, the ALJ found that the above RFC prevBHmtiff from performing his past
relevant work. (T.32.) Seventh, the ALJ found that Plaintiff is not disa|8tep Five

pursuant to the Medical-Vocational Guidelimesause the additional limitans in the RFC

have little or no effect on the occupational base of light work. (}. 33



D. The Parties’ Briefings on Their CrossMotions

Generally, Plaintiff makes five arguments in support of his motion for judgment on the
pleadings. First, Plaintiff argues that the ALJ failed to develop the recardtlmpbtaining
records from prior to the application date and by not asking Plaingff'®sentative at the
hearing to obtain material evidence that was missing from the record. (Dkt. No. 1£.2afF10-
Mem. of Law].) In his reply brief to Defendant’s memoranditaintiff elaborates that this
duty to develop arose because there webeitius gaps” in the record and the ALJ therefore did
not have a complete medical history. (Dkt. No. 22, at 4 [Pl. R&p]y

Second, Plaintiff argues that the ALJ violated the treating physician rdilereed in
affording greater weight to the reports from consultative sources. (Dkiid\at 22-27 [PI.

Mem. of Law].) Specifically, Plaintiff argues that the ALJ erred inraliftg more weight to the
opinions of consultative physicians Dr. Wassef, Dr. Hartman, and Dr. Gussoff than to the
opinions from the treating orthopedic surgeon, the treating cardiologist, the ypcanar
providers, the treating psychiatrists, and a treating therapist. (Dkt. No. 14, at 2@&fi’| o
Law].)

Third, Plaintiff argues that he ghld have been found disabled due to his combination of
impairments. (Dkt. No. 14, at 27-28 [Pl. Mem. of Law].) Plaintiff argues that the AlLdadi
meet hisburden at Step Five of showing that Plaintiff had the ability to perform a full @nge
light or sedentary work. (Dkt. No. 14, at 28 [Pl. Mem. of Law].) Plaintiff also arthag¢she
ALJ failed to consider his learning disability and borderline intellectuattfoning in
combination with his other impairments when determining the RFC finding. (Dkt. No. 14, at 31-

32 [Pl. Mem. of Law].) Plaintiff additionally argues that the ALJ erred in findag heart



disease and Barrett’'s@phagus were nasevee impairments. (Dkt. No. 14, at 32 [PIl. Mem. of
Law].)

Fourth, Plaintiff argues that the ALJ failed to provide clear and convinciiogade for
discrediting Plaintiff’s allegations of limitation. (Dkt. No. 14, at32[Pl. Mem. of Law].)
Plaintiff argues that the ALJ failed to point toyanconsistencies to support luedibility
finding, and that the factors such as Plaintiff’'s treatment history and waokyhshould have
enhanced his credibility. (Dkt. No. 14, at 34-35 [Pl. Mem. of Law].)

Fifth, and finally, Plaintiff argues that the ALJ erred in failing to consultcatronal

expert when making the determination at Step Five. (Dkt. No. 14, at 35 [Pl. Mem. offLaw]

2 Plaintiff also raiseadditional arguments in his reply brief, including new variations on

his initial failure to develop argumerand that the Appeals Council failed to consider a report
from his treating cardiologist that was submitted after the ALJ’s hearing dec(§&h No. 22,
at 58 [PI. Reply Br.].) However, Plaintiff did not raise these specific argasrenywhere in his
initial brief. (Dkt. No. 14 [Pl. Mem. of Law].) Thaocket for this casghows that Plaintiff had
initially submitted a request file a 47page memorandum of law in support of his motion for
judgment on the pleadinga request which Magistrate Judge David E. Peebles granted in part by
allowing Plaintiff excess pages, but denied in patirbiting the maximum length to 35 pages.
(Dkt. Nos. 11, 12.) Plaintiff submitted a letter of objection to this limitation, txsgehat he
was not waiving any fas or issues by complying with Court’s order for a 35-page brief. (Dkt.
No. 13.) Given this history and the fact that Plaintiff used a large portion of his regly b
(which he was granted permission by this Court to file) to raise entirelyargvnets, there are
reasonable grounds to suspect that Plaintiff was attempting to use his refily part as a way
to circumnavigate Magistrate Judge Peeble’s Order regarding excess BagesPlaintiff did
not raise these arguments in his initial bribfs Court is not required to consider or discuss
them. SeeZirogiannis v. Seterus, In221 F. Supp. 3d 292, 298 (E.D.N.Y. 2016) (noting that
“[i]t is well -established that ‘arguments may not be made for the first time in a reply brief,” an
that “new arguments first raised in reply papers in support of a motion will not be consigdered
(quotingKnipe v. Skinner999 F.2d 708, 711 (2d Cir. 1998)pmino Media, Inc. v. Kranj® F.
Supp. 2d 374, 387 (S.D.N.Y. 1998Rowley v. City of New Yarklo. 00CV-1793, 2005 WL
2429514, at *5 (S.D.N.Y. Sept. 30, 2005) (collecting cases supporting the assertion that “[t]his
Circuit has made clear it disfavors new issues being raised in reply papg@lestjtiff does not
explain how it would it result in manifestjustice if the Court declines to consider these
arguments. (Dkt. No. 29, at 2-3 [Pl. Rep. to Def. Sur-Reply].) However, given that thts Cour
finds no merit in either contention, they will be discussed briefly in conjunaiibnPlaintiff's
properly-mised argument®r the sake of thoroughness. This Court however would like to
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Generally, Defendant makes five arguments in support of her motion for judgment on the
pleadings. First, Defendant argues that the ALJ fulfilled her duty to neakemable efforts to
assist with the development of the record, noting that the Agency contacted $dantdgs
identifiedin an effort to obtain evidence. (Dkt. No. 18, at 16-17 [Def. Mem. of Law].)

Defendant also notes that Plaintiff's hearing attorney acknowledgedh¢hiagdord was complete
other than specified records that attorney indicated he would obtain. (Dkt. No. 18, at 17 [Def.
Mem. of Law].)

Second, Defendant argues the ALJ properly weighed the various opinion evidence related
to Plaintiff's physical and mental functioning when formulating the RFC assessiiixkt. No.
18, at 18-25 [Def. Mem. of Law].)

Third, Defendant argues that the crelitipifinding is supported by substantial evidence,
noting that the ALJ considered factors such as Plaintiff's wide range pfagdivities, poor
compliance with treatment, and a lack of regular treatment. (Dkt. No. 18, at 25-2K/gDef
of Lawl].)

Fourth, Defendant argues that the ALJ properly considered Plaintiff's imeaisnm
combination, including those he found weré¢ severe, particularly becauke considered all of
the medical and nomedical evidece in the record when making his findings. (Dkt. No. 18, at
27-28 [Def. Mem. of Law].)

Fifth, and finally, Defendant argues that the ALJ was not required to seekoi@gfrom

a vocational expert because there was no evidence that Plaintiff's abilityk@tthe light

remind Plaintiff's counsel of the oath taken upon admission to this Court requiring that all
counsel practicing before this Court conduct themselves uprightly, somethingimdiictes
respecting and following this Court’s orders. L.R. 83.1(a)(6).
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exertional levelvas ggnificantly diminished by the presence of nexertional impairments.
(Dkt. No. 18, at 28-29 [Def. Mem. of Law].)
I. RELEVANT LEGAL STANDARD

A. Standard of Review

A court reviewing a denial of disability benefits may not deterrdameovowhetheran
individual is disabled. 42 U.S.C. 8§ 405(@yagner v. Sec'’y of Health & Human Sen@06 F.2d
856, 860 (2d Cir. 1990). Rather, the Commissioner’s determination will be reversed only if the
correct legal standards were not applied, or it was not siggploy substantial evidenc8ee
Johnson v. Bowe817 F.2d 983, 986 (2d Cir. 1987) (“Where there is a reasonable basis for
doubt whether the ALJ applied correct legal principles, application of the suldstaidence
standard to uphold a finding of niisability creates an unacceptable risk that a claimant will be
deprived of the right to have her disability determination made according to thetdegal
principles.”);accordGrey v. Heckler721 F.2d 41, 46 (2d Cir. 1983)larcus v. Califanp615
F.2d 23, 27 (2d Cir. 1979). “Substantial evidence” is evidence that amounts to “more than a
mere scintilla,” and has been defined as “such relevant evidence as a reasonable Imiind mig
accept as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401, 91 S. Ct.
1420, 1427 (1971). Where evidence is deemed susceptible to more than one rational
interpretation, the Commissioner’s conclusion must be uphidherford v. Schweike685
F.2d 60, 62 (2d Cir. 1982).

“To determine on appeal whether the ALJ’s findings are supported by substantial
evidence, a reviewing court considers the whole record, examining evidemckdth sides,
because an analysis of the substantiality of the evidence must also inclugleithatetracts

from its weght.” Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988). If supported by
7



substantial evidence, the Commissioner’s finding must be sustained “even ultsteansal
evidence may support the plaintiff's position and despite that the court’s indepemalgaisaof
the evidence may differ from the [Commissioner'sRbsado v. Sullivar805 F. Supp. 147, 153
(S.D.N.Y. 1992). In other words, this Court must afford the Commissioner’s determination
considerable deference, and may not substitute “its owmjedgfor that of the
[Commissioner], even if it might justifiably have reached a differenilt@ipon ade novo
review.” Valente v. Sec’y of Health & Human Seyv&3 F.2d 1037, 1041 (2d Cir. 1984).

B. Standard to Determine Disability

TheCommissioner has established a five-step evaluation process to determine amethe
individual is disabled as defined by the Social Security Act. 20 C.F.R. 88 404.1520, 416.920.
The Supreme Court has recognized the validity of this sequential evaluation pBoess V.
Yuckert 482 U.S. 137, 140-42, 107 S. Ct. 2287 (1987). Thedfigp-process is as follows:

First, the [Commissioner] considers whether the claimant is
currently engaged in substantial gainful activity. If he is not, the
[Commissionerjhext considers whether the claimant has a “severe
impairment” which significantly limits his physical or mental ability

to do basic work activities. If the claimant suffers such an
impairment, the third inquiry is whether, based solely on medical
evidene, the claimant has an impairment which is listed in
Appendix 1 of the regulations. If the claimant has such an
impairment, the [Commissioner] will consider him disabled without
considering vocational factors such as age, education, and work
experience; e [Commissioner] presumes that a claimant who is
afflicted with a “listed” impairment is unable to perform substantial
gainful activity. Assuming the claimant does not have a listed
impairment, the fourth inquiry is whether, despite the claimant’'s
severeimpairment, he has the residual functional capacity to
perform his past work. Finally, if the claimant is unable to perform
his past work, the [Commissioner] then determines whether there is
other work which the claimant could perform. Under the cases
previously discussed, the claimant bears the burden of the proof as
to the first four steps, while the [Commissioner] must prove the final
one.



Berry v. Schweikei675 F.2d 464, 467 (2d Cir. 1982)cord Mcintyre v. Colvin/58 F.3d 146,
150 (2d Cir. 2014). “If at any step a finding of disability or misability can be made, the SSA
will not review the claim further.Barnhart v. Thompsors40 U.S. 20, 24 (2003).

1. ANALYSIS

A. Whether This Court Has Jurisdiction to Review Plaintiff's Claims Related to
His Title XVI Supplemental Security IncomeApplication

After caeful consideration, the Court answers this question in the negative, for the
reasons outlined below.

As noted above in the section on the procedural history of this case, Pleauatiff
applications seeking both Disability Insurance Benefits under Tidled Supplemental Security
Income under Title XVI on June 12, 2013, and the ALJ’s decision on October 8 a2dit&ssed
the appeal of the Agency’s decisions on both of these applications. (T. 13, 33.) HRaintiff’
representative then submeitl a request for review of the ALHgcision to the Appeals Council
on October 20, 2015. (T. 307.)hi% request for review makes explicitly clear that Plaintiff was
appealingonly the denial of Title Il benefits, not the denial of Title XVI benefits. First, the
subject header of this letter listed the purpose as “Request for Review off &éntke
Benefits.” (T. 307.) Second, in the body of the letter, Plaintiff's reptatea wrote the
following: “Please note that he is only appealing the denial of his Title Il clainie is not
appealing the denial of his concurrent SSI claim (and will be filing a new SStaigh).” (d.)
(emphasis in the original). However, whdaiftiff filed his complaint to initiate the current
actionin this Court, he claimed that jurisdiction existed under 42 U.S.C. 88 405(g) and 1383(c)
and listed both Title 1l and Title XVI as the basis for his appeal. (Dkt. No. 1, airhglaint].)

Therefore, this Courtust determine whether it hdee jurisdiction to consider issues related to
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Plaintiff's Title XVI claim in light of Plaintiff's failure to appeal that claim to the Apjsea
Council.

The Second Circuit noted Abbey v. Sullivam©78 F.2d 37 (2d Cir. 1998)at“Title 1l
[of the Social Security Act] requires wodlte litigants to present their claims in the first
instances to the Secretary, and, then exhaust their administrative remedieséefog judicial
review” Abbey 978 F.2d at 42 (citing 42 U.S.C. 8§ 405(gathews v. Eldridge424 U.S. 319,
328 (1976)). Under 42 U.S.C. § 405(g), “an individual must obtain a ‘final decision of the
Commissioner’ befe a federal court can review Social Security benefit determinations.”
lwachiw v. Massanaril25 F.App’x 330, 330 (2d Cir. 2005) (citilteckler v. Ringer466 U.S.
602 (1984)Califano v. Sanderst30 U.S. 99, 108 (1977)). “The requirement of a ‘final
decision’ has two components: (1) a n@aivable requirement that a claim toenefits has been
presented to the Secretary, and (2) a waivable requirement that the adtiiaistmedies
prescribed by the Secretary have been exhausteg¢hiw, 125 F.App’xat 330(citing City of
New York v. Hecklei742 F.2d 729, 734 (2d Cir. 1984jf'd sub nom. Bowen v. City of New
York 476 U.S. 467 (1986)).

The regulations promulgated by the Social Security Administration set fastir-atép
process for exhausting administrative remedf&se Escalera v. Comm’r of Soc. $467
F.App’x 4, 6 (2d Cir. 2011). First, the claimant must file an application for benefits arderece
an initial Agency determinationSee20 C.F.R. 8 404.902. Second, if the claimant disagrees
with the initial determination, he ma&gek reconsideration in statgsere reconsideration
remains a stage of the proceSee20 C.F.R. 88 404.907, 404.909(a)(1). Third, if the claimant
disagrees with the reconsideration determination, or resides in a statetidhezconsideration

stage has been eliminated,rhaythenrequest a hearing with an AL$ee20 C.F.R. 88
10



404.921(a), 404.933(b)(1)f the claimant is dissatisfied with the ALJ’s decision, he may
request review by the Appeals Coun@ee20 C.F.R. 88 404.967, 404.968(a)(1).

The Supreme Court has made clgtatements that a Plaintiff seeking judicial review by a
federal court of a decision related to Social Seculiggbility benefits must first exhaust the
administrative remedies provided by the Social Security Administratiorder to give rise to
jurisdiction In Sims v. Apfel530 U.S. 103 (2000), the Supreme Court stated the law related to
“final decisions” and judicial review as follows:

The Social Security Act provides that ‘[a]ny individual, after any
final decision of the Commissioner of Soctdcurity made after a
hearing to which he was a party . . . may obtain a review of such a
decision by a civil action’ in federal digtt court. 42 U.S.C. §
405(g). But the Act does not define ‘final decision,’ instead
leaving it to the SSA to give meaning to that term through
regulations.See§ 405(a);Weinberger v. Salfi422 U.S. 749, 766

[] (1975). SSA regulations provided that, if the Appeals Council
grants review of a claim, then the decision that the Council issues
is the Commissioner’s final dision. But if, as here, the Council
denies the request for review, the ALJ’s opinion becomes the final
decision. See20 C.F.R. 88 404.900(a)(4)-(5), 404.955, 404.981,
422.210(a) (1999)If a claimant fails to request review from the
Council, there is no final decision and, as a result, no judicial
review in most casesSee§ 404.900(b)Bowen v. City of New

York 476 U.S. 467, 482-83 [] (1986). In administratize-

parlance, such a claimant may not obtain judicial review because
he has failed to exhaust administrative remedsee Salfi, supra

at 765-66 [].

Sims 530 U.S. at 106-07 (emphasis added).

However, while “exhaustion is the rule, waiver the exception,” there are some ¢astan
where failure to exhaust administrative remedies may be excBsedno v. Shalale5 F.3d
147, 150 (2d Cir. 1996) (quotinkpbey 978 F.2d at 44). The Supreme Cows kited the
following three factors to excuse failure to exhaust administrative remetlieghére the claim

is collateral to a demand for benefits; (2) where exhaustion would be futile; anddi®) tve
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plaintiff would suffer irreparable harm if reqad to exhaust the administrative remedies.
Pavanqg 95 F.3d at 15(citing Abbey 978 F.2d at 44Bowen v. City of New Yqrk76 U.S. at
483; Mathews 424 U.S. at 330-32).

The Supreme Court’s statemefthe lawin Simsprovides clear and direct guidance in
this case.SeeSims 530 U.S. at 107Plaintiff failed to request review from the Appeals Council
for his Title XVI claimand thertore therewas no “final decision” as that term has been defined
by the Social Security Administration astt@at application. Without a final decision, this Court
lacks the jurisdiction to review the Title X\élaim pursuant to 42 U.S.C. § 405(ghhe
pertinent question therefore becomes whether there is any reason to excusisRéainte to
exhaust his administrative remedies related to his Title XVI claim.

First, the issues raised in this action related to Plaintiff's Title XVI claim are not
collateral to his demand for benefits because his entire clainelisaitdemand for benefits. As
in Pavang Plaintiff is “challenging the lawfulness of the denial, and not seeking retief ttan
that sought in the administrative proceedinBavanq 95 F.3d at 150The Second Circuit has
noted that “policies favoring exhaustion are most strongly implicated bynadiiehallenging
the application of concededly valid regulationsld’. (quotingAbbey 978 F.2d at 45 As
Plaintiff's complaint showse filed the currenaction before this Court alleging only thhé
final decision of the Commissioner denying benefits as to both Title Il giedXVI was
“wrong as a matter of law,” the issues in this action are not collateral terhisndl for bends,

a factor which weighs in favor of application of the exhaustion requirement.

Second, there is no indication that exhaustion would be futfe. show futility, a

plaintiff must demonstrate that adequate remedies are not reasonably availaatéhe wrongs

alleged could not or would not have been corrected by resort to the administrative hearing
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process.” Estate of D.B. by Briggs v. Thousand Islands Cent. Sch, D&&.F. Supp. 3d 320,
329 (N.D.N.Y. 2016) (abrogated on other grounds) (qud@ioigman v. Newburgh Enlarged
City Sch. Dist.503 F.3d 198, 205 (2d Cir. 2007)). Although it is not clear from the Appeals
Council’s denial of review whether they constrained their assessment toittegbdine Title 11
application or consideretie enire period covered by the ALJ’s decision, there is a significant
difference in the periods covered by Plaintiff's sepalapplications for benefits.h& relevant
period for the Title Il claim spans between the April 26, 2@ll&ged onset date to thetedast
insured of June 30, 2012, while the relevant period of consideration for the Title XV laipplic
would extend years later to the date of the ALJ’s decision, October 8, 2015. (T. 13, 15, 34.)
Since the Title XVI application requires consideration of a large periathefthat the Title Il
application does not, and because Plaintiff only appealed the denial of his Glidlienlto the
Appeals Council, this Court cannot say that requiring exhaustion as to the Titleax¥ Ivebuld
be futilegiventhe large volume of medical and other evidence in the record relevant to the Title
XVI claim that would not necessarily be relevant to the Title Il claim. All of thidezxce could
reasonably make a difference in the Appeals Council’s decision to deny reviewhexete t

have the chance to considerappeal of Plaintiff's Title XW¥claim. Even if an appeal of that
claim had resulted in the same outcome (denial of review), that does not rigcessar that
requiring exhaustion is futile becaubereis sufficient medical evidence that would not have
been applicable to the Title Il claim which could suggest that the Appeals Coaneiysis

could have been different if it had been sidering the Title XVI claim. Additionallyhtere is

no evidencehat Plaintiff's alleged claims could not have been addressed or corrected by
appealing to the Appeals Councilhere is also no evidence that administrative remedy was not

available, and Plaintiff in fact did seek the available remedy related to higl Bigplication.
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Plaintiff, through his represtative, waglear about thetentionto file a new Title XVI
application with the Social Security Administration rather than pursue appia existing one
to the Appeals Council, and the fact that he did seek appeal of his Title 1l claim shoves
well aware that appeal was available to himranTitle XVI applicationhad he wanted to
pursue it. There is simply nothing to suggest that requiring appeal of the Titlapd\tation to
the Appeals Cancil would be futile.

Third, there is no suggestion that requiring exhaustion in this case would result in
irreparable harm to Plaintiff. As Plaintiff's representative acknowledg#tkinequest for
review to the Appeals Council, there was nothingy@néing Plaintiff from filing a new Title
XVI application with the Social Security Administration. (T. 30El)gibility for Title XVI
benefits, unlike Title Il benefits, is not tied to Plaintiff’'s work history andvibeld not be
prevented from filing amew Title XVI application due to the passing of his date last insured or
any other date. Given that Plaintiff is free to file a new application for Titleb&vikefits, and
given that he reported he planned to do just that in his request for review to the Appeels, C
Plaintiff will not be irreparably harmed by the application of the exhaustionresgent.

Based on the abovthis Court concludes that it lacks jurisdiction to review any issues
related to Plaintiff's Title XVI claim based on Plaintiff's failure to exhaust hiaiatstrative
remedies related to that claim. Consequently, this Court will constrain its revieNy issues
related to Plaintiff's Title Il application. Plaintiff alleged disability beginniyil 26, 2011
and was insured for disability benefits under Title 1l until June 30, 2012. (T. 13, 15.) 8ecaus

claimant seeking Title 1l benefits must show disability prior to the date lasethguorder to be
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entitled to benefits this Court will reviewonly whether the final decision of the Commissioner
is consistent with applicable legal standards and supported by substantial evidienekated to
the period between April 26, 2011, and June 30, 2012.

B. Whether the ALJ Failed to Sufficiently Developthe Record

After careful consideration, the Court answers this question in the negative for the
reasons stated in Defendant’s memorandum of law and sur-reply. (Dkt. No. 18, at 16-17 [Def.
Mem. of Law], Dkt. No. 25, at 1-4 [Def. Sur-Reply].) To those reasons, the Court adds the
following analysis.

Although the claimant has the general burden of proving that he or she has a disability
within the meaning of the Social Security Act, “the ALJ generally haaffnmative obligation

to develop the administrative record” due to the adrersarial naterof a hearing on disability
benefits. See Burgess v. Astrue37 F.3d 117, 128 (2d Cir. 2008) (quotielville v. Apfel 198
F.3d 45, 52 (2d Cir. 1999); citirfigraegert v. Barnhart311 F.3d 468 (2d Cir. 200Butts v.
Barnhart 388 F.3d 377, 383 (2d Cir. 2004)). “Itis the ALJ’s duty to investigate and develop
the facts and develop the arguments both for and against the granting of Jeivgitan v.

Astrue 569 F.3d 108, 112 (2d Cir. 2009) (quotirgmay v. Comm’r of Soc. Sgb62 F.3d 503,

508-09 (2d Cir. 2009)). “Under the regulations, an ALJ must ‘make every reasonabl&oeffort

3 SeeSwainbank v. Astry@&56 F.App’x 545, 547 (2d Cir. 2009) (“To be eligible for
disability benefits, the claimant must demonstrate that she was disabled otetbleedaas last
insured for benefits.”) (citindwrnone v. Bower882 F.2d 34, 37-38 (2d Cir. 198%erez v.
Chater, 77 F.3d 41, 43 n.2 (2d Cir. 1996) (noting that “[i]n order to be eligible to receive [Title Il
disability benefits], a claimant must have worked fdeast 20 of the last 40 calendar quarters
preceding the onset of disabilityyee also King v. ColvjiNo. 14CV-829S, 2016 WL
1165309, at *3 (W.D.N.Y. Mar. 25, 2016) (“no matter how disabled a claimant is at the time of
his application or hearing, he is only entitled to the benefits of the Act if he isogiievie
disability existed prior to his date last insured.”) (cithyqione 882 F.2d at 38
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help the claimant obtain medical reports from the claimant’s medical sourcegsslon
permission is granted to request such repordsuiesv. Colvin No. 6:15€V-1518, 2017 WL
972110, at *3 (N.D.N.Y. Mar. 10, 2017) (quotiaigrt v. Comm’r No. 5:07€V-1270, 2010 WL
2817479, at *5 (N.D.N.Y. July 16, 2010)%enerally, additional evidence or clarification is
sought when there is a conflict or ambiguity that must be resolved, when thelmegabces lack
necessary information, or when the reports are not based on medically accejniableacld
laboratory diagnostic techniquesdnes 2017 WL 972110, at *4 (citing 20 C.F.R. 8§ 404.1520b;
Rosa v. Callahan168 F.3d 72, 80 (2d Cir. 199%¢chaal v. Apfell34 F.3d 496, 505 (2d Cir.
1998)). However, “[w]here there are no obvious gaps in the administrative raodrwhere the
ALJ already possesses a ‘complete medical history,” the ALJ is undétigatmn to seek
additional information in advance of rejecting a benefits claiRosa 168 F.3d at 79 n.&iting
Perez v. Chater77 F.3d 41, 48 (2d Cir. 1996)).

In his initial memorandum, Plaintiff argues vaguely that the ALJ erred in failifidlyo
develop “the record from prior to the application date,” not ensuring that all theahestiords
were in the file, and failing to ask Plaintiff's representativelitain missing records. (Dkt. No.
14, at 22 [Pl. Mem. of Law].) However, as Defendant notes, Plaintiff does not indicdate wha
evidence in particular was missing that created a gap in the record that wemddtpghe ALJ
from having sufficient evidence to make a determination. (Dkt. No. 18, at 16-17 [Def. dfle
Law].) In his replybrief, Plaintiff specifieshatthe record was deficient because the treatment
notes from Plaintiff’'s remote ankle surgery were not inrfoerd,because “[bleforéhe ALJ
wrongly assumed that [Plaintiff] did not have surgery in 1982, he should [have] ex@ittity
requested records from Dr. Black or asked [Plaintiff's hearing repegsejtto obtain that

specific record [of his ankle surgery],” and becaugeAhJ did not ask Dr. Charlson (the source
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who performed Plaintiff snore recentight ankle surgery) for additional records. (Dkt. No. 22,
at4-5 [PI. Reply Bi.)

Based on Plaintiff's elaboratian his reply briefon the failure to develop argument
(whether proper or not), it appears that Plaintiff's only concrete ideatidin of a way in which
the ALJ failed to fully develop the record prior to the date last insueexdin failing to obtain
medical records from 1982 related to Plaintiff's remagétrfoot surgery. However, Plaintiff's
arguments do not show how this omission in any way affected the ALJ’s abil@gderra
decision o his Title Il claim. Plaintiff's assertions that the ALJ “assumed that [PRidid not
have [ankle] surgery”ra clearly contradicted by the ALJ’s decision. (Dkt. No. 14, at 22 [PI.
Mem. of Law].) The ALJ noted that “[a]lthough no significant clinical findingsev
documented upon examination consistent with the claimant’s testimony regaidmajale
surgeres, an Xray of the right ankle did show evidence that an open reduction and internal
fixation procedure has been done to correct a distal fracture followed by remtvalsofgical
plate, but did not demonstrate any bony abnormalities. [] TheyXefcourse, does not establish
when that surgery took place.” (T. 22.) These statements and the rest of the #duBsidn of
the related evidence show that the ALJ did not refuse to believe that a remotseuagéiy had
occurred, but rather that the dgnce since the alleged onset date showed that Plaintiff's remote
ankle injury and surgery did not shany functional effects or symptoms related to that injury
and surgery. Consequently, Plaintiff's assertions that the ALJ failed taeo®daintiff’'sprior
ankle surgery as a result of his failure to obtain the records related soithaty are without
merit.

Nor has Plaintiff shown how evidence from 1982 would be material in the instant case

where the alleged onset date is April 26, 2011, ne&rlyears after when Plaintiff alleges he had
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his ankle surgery. The earnings records indicate that Plaintiff workedriyyeesr from 1984 to
2008, with the majority of those years showing earnings abovethe level of substantial
gainful activiy. (T.22526.) Given that these records serve as evidence that Plaintiff remained
able to perform medium exertional level truck driving jobs requiring use of hisfagt for
many years after his remote right ankle surgery, there is nothing to stiggescords related to
this surgery would have in anyway influenced the ALJ’s decision. The ALJ acldgedé¢hat
the more recent-rays showed evidence the surgery had taken placecarsitered the evidence
since the alleged onset date that failed to sbmwplaints, symptoms, or functional limitations
related to Plaintiff's right ade until September 2012 when Plaintiff suffered a new injury to his
right ankle. (T. 22, 359-63.) The only notation of right ankle symptoms prior ®ejpiember
2012 re-injury was a treatment note from May 2009 (two years prior to the allegédate3e
which showed Plaintiff walked with a slight limp and had only slightly decreasdd motion
secondary to an old ankle injury. (T. 583.) Consequently, substantial evidence supports the
ALJ’s conclusion that Plaintiff's history of remote ankle injury and surgery dicffett his
functioning during the relevant period after his alleged onset date and there wasiremrent
for the ALJ to obtain records from the 1980s related to that impairment. (T. 22.)
Additionally, as Defendant notes in her brief, the record shows that the ALJ did make
reasonable efforts to obtain additional information and relied on representatiormsnibyfBI
hearing repremntative regarding who was going to obtain certain identified outstanding records
At the initial hearing on November 14, 2014, in response to the ALJ’s questions regarding
whether the record was complete, Plaintiff’'s hearing representative gdlitaias other than
waiting for possible evaluation records from Clinton County Mental Health, though he was

unsure any recosdwould result because that provider had recently been refusing to provide
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notes from treatment sessions. (T.58.) The ALJ indicated a willingness to suliposena t
treatment notes if the source refused to provide théan). YWhen the ALJ offered to subpoena
these mental health records, Plaintiff's representative answered that “[t\habirize

necessary” and indicated he would attétopcall the source first. (T. 59.) The ALJ assented to
this plan and instructed Plaintiff's representative to keep him informed regahndistatus of

that records request so that he could issue a subpoena if necessary. (T.59-60.) ddeescor
contain treatment notes from Clinton County Mental Health, so it appears thatett@sks were

in fact successfully obtained. (T.586-628.) Given that Plaintiff's hearingsepegive alleged
that these were the only missing records from an otherwise complete ree@slyeasonable

for the ALJ to rely on that representatiorthis case The duty to assist in developing the record
does nogo so far as toequire the ALJ to independently search for every available record in
existence, particularly where a claimant’s representative expresses a belief teabth is
completeand there was no obvious or glaring gap in the evidence that would have alerted the
ALJ that the representative was incorrect. The ALJ here made reasonablesnggaiding the
status of the record and showed he was willing to assist Plaintiff's rafagge in obtaining

any records that were missing. Plaintiff has not shown how the ALJ’s atttiassisting with
record developmeriell below what was requiredylihe regulations.

Plaintiff also argues that the ALJ erred in failing to obtain treatment recomdir.
Charlson, the surgeon witdaintiff reportecdperformedhis more recent right foot and ankle
surgery in 2014. (Dkt. No. 22, at 5 [PI. Reply Br.].) However, the Court need not address this
argument because, in addition to thetfthat this argumentas improperlysubmitted to the
Court for the first time in Plaintiff'seply brief,it lacks the jurisdiction to review the merits of

Plaintiff's Title XVI claim as already discussadbove in section Ill.A of this Decision and

19



Order In April 2015, Dr.Charkon submitted opinions restricting Plaintiff to sedentary work
and indicating his ankle condition would impose life-long effects on his functioning. (T. 730,
732.) However, Dr. Charlson treated Plaintiff for an ankle injury that occurrediatéune 30,
2012, date last insured. (T. 359-63.) Because@mnpairmentthat was the subject of Dr.
Charlson’s treatment and opinion did not exist prior to the date last insured, Dr. Clsarlson’
treatment of such of an impairment would have no bearing on the assessment ofydigioni
the relevant period of the Title Il application. Consequently, this Court lacksribdiction to
review this portion of Plaintiff's argument.

For all the above reasons, and because Plaintiff has not identified a gap that lexisted t
would prevent the ALJ from making a determination as to the Title Il period, tAelilLnot fail
to meet his duty to assist in developing a full record. Remand is not merited on this basis

C. Whether the Weight Afforded to the Opinion Evidence Was Consistent With
Applicable Legal Standards and Supported BySubstantial Evidence

After careful consideration, the Court answers this question in the affirnfatitree
reasons stated in Defendant’s memorandum of law. (Dkt. No. 18, at 18-25 [Def. Mem. 9f Law]
To those reasons, the Court adds the following analysis.

The Second Circuit has long recognized the ‘treating physician rule’ set out iF 2R C
8 404.1527(c). “[T]he opinion of a claimant’s treating physician as to the nature amidysefve
the impairment is given ‘controlling weight’ so long as it is ‘walpported by medically
acceptable clinical and laboratory diagnostic techniques and is not inconsightethievother
substantial evidence in the case record@teek v. Colvin802 F.3d 370, 375 (2d Cir. 2015)
(quotingBurgess v. Astryé37 F.3d 117, 128 (2d Cir. 2008)). However, there are situations

where the treating physician’s opinion is not entitled to controlling weight, iochwdase the
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ALJ must “explicitly considerinter alia: (1) the frequency, length, nature, and extent of
treatment; (2) the amount of medical evidence supporting the opinion; (3) the caystdtthe
opinion with the remaining medical evidence; and (4) whether the physician is a spé€cialist.’
Greek 802 F.3d at 375 (quotirfgelian v. Astrue708 F.3d 409, 418 (2d Cir. 2013)). However,
“[w]lhere an ALJ’s reasoning and adherence to the Regulations is clearnshedquired to
explicitly go through each and every factor of the Regulati@tifikovitch v. Comm’r of Soc.
Sec, No. 3:15€V-1196, 2017 WL 782979, at *4 (N.D.N.Y. Jan. 23, 2017), Report and
Recommendations adopted by 2017 WL 782901 (N.D.N.Y. Feb. 28, 2017)) Aditvader V.
Astrue 512 F. App’x 67, 70 (2d Cir. 2013)). After considering these factors, “the ALJ must
‘comprehensively set forth [his] reasons for the weight assigned to agrphtisician’s
opinion.” Greek 802 F.3d at 375 (quotirfgurgess 537 F.3d at 129). “The failure to provide
‘good reasons for not crediting the opinion of a claimant’s treating physiceagraund for
remand.” Greek 802 F.3d at 375 (quotirgurgess537 F.3d at 129-30).

The factors for considering opinions from ntbeating medical sources are the same as
those for assessing treating sources, with the consideration of whetherrteees@mined the
claimantreplacing the consideration of the treatment relationship between the aodrite
claimant. See20 C.F.R. 8§ 404.1527(c)(1)-(6). Additionally, when weighing opinions from
sources who are not considered “medically acceptable sofitoedgr the regulations, the ALJ

must consider the same factors as used for evaluating opinions from medicatitahte

4 Medically acceptable sources are noted to include the following: licensettighyg;

licensed or certified psychologists; licensed optometrists; licensed podiatrégualified
speecHanguage pathologists. SSR 06-03p, 2006 WL 2329939 (Aug. 9, 2006).
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sources.Saxon v. Astrue/81 F. Supp. 2d 92, 104 (N.D.N.Y. 2011) (citibgnales v. Comm’r

of Soc. Sec698 F. Supp. 2d 335, 344 (E.D.N.Y. 2010)); SSR 06-03p, 2006 WL 2329939.
Plaintiff argues vaguely that the ALJ erred in relying on opinion evidence from

examining and non-examining sources over those from various unnamed treating phgsidia

a therapist. (Dkt. No. 14, at 26-27 [Pl. Mem. of Law].) Plaintiff argues that “Klhkedid not

provide clear and convincing reasons for doing this. Dr. Wassaf is a pediatricygholBgist

Dr. Hartman is not a psychiatrist. Dr. Gussoff did not examine [Plainkifis]testimony at the

hearing was ambiguous at times and he often did not directly answer thergbegtre him.”

(Id.) These do not provide sufficient reasons on their own to disregard any of these opinions.

The fact that Dr. Wassaf is a pediatrician might merit lessening somewhagitite tis opinion

is entitledto, but he is still a licensed physician with medical training who would be competent

to perform a physical examination on an adulhe fact that Dr. Hartman might be a

psychologist rather than a psychiatrist means little, since he was qualifexbts anental illness

with either credential. The specialty of a physician, while a factor thevAlsl consider, is only

one factor that must be balanced against a host of other considerations whengvogighion

evidence and is not itself dispositiveéreek 802 F.3d at 375 (quotirgelian 708 F.3d at 413

The ALJ pointed to other factors that supported affording weight to these opinions,ngdhusli

examining relationship, the support for their opinions from their examination findingsoamd

5 Plaintiff does also argue that the ALJ should not have afforded significant weight

Wassaf’s opinion by citing to a case in which this Court found the ALJ’s reliance.on D
Wassaf’s opinion was in error. (Dkt. No. 14, at 26 [Pl. Mem. of Law].) However, from the
portion Plaintiff quotes, it is clear the factual situation of that case differs fr@cade now
before this Court. Unlike in that case, the ALJ here did not afford Dr. Wassaf’s opinion
controlling weight. Also nlike in that casehis Court does not find that Dr. Wassaf’s opinion is
unsupported or outdated. Given the differences in factual situations, the cas# Etemtiloes
not direct an outcome in this case.
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thefindings of other sources in the record, and Plaintiff’s treatment history. (T. 26, 31182.) T
ALJ’s discussion of the weight afforded to these opinions is consistent with igatais under
the regulations.

In terms of Dr. Gussoff’s opinion, Plaintiff does not point to what portions of Dr.
Gussoff's testimony are ambiguous. (Dkt. No. 14, at 26 [Pl. Mem. of La®&intiff does
highlight an instance in which he believes Dr. Gussoff failed to answer goquesdated to
whether he agreed with DZ€harlson’s conclusion that Plaintiff's right foot impairment would
remain a lifelong issue. (Dkt. No. 14, at 3-4 [Pl. Mem. of Law].) However, Plaintiff's
interpretation is not reasonable. Dr. Gussoff answered that the post-surgieaearvould
resut in life-long differences unless they were removed and could result in occasional pain and
compromise of functioning particularly if he engaged in a lot of stair climdirgyiving, but
that it would not be likely to cause much of a compromise of functioning on an ordinaiy- day-
day basis. (T.50; Dkt. No. 14, at 3 [Pl. Mem. of Law].) Dr. Gussoff then noted that he accepted
Dr. Charlson’s opinion in good faith but reached his own conclusions based on considering the
totality of the evidence. (T. 51; Dkt. No. 14, at 3-4 [Pl. Mem. of Law].) This Court does not
agree with Plaintiff that Dr. Gussoff failed to answer the question that wad pm&im, or that
his answes to this or other questions were overly ambiguous so as to render them unreliable or
suspect Dr. Gussoff provided a clear statement of his opinion regarding Plaintiff sdoatt
abilities, to which the ALJ afforded only some weight based on a few specific pglignDr.
Gussoff's explanations that the ALJ identified and acknowledged. (Z836Because the
ALJ’s lengthy and thoughtful discussion of Dr. Gussoff's opinion and testimony shows he

engaged in significant and thorough consideration of all of the factors impdwiagiount b
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weight this opinion was entitled to, this Court does not find any legal error in the ALJ’s
assessment of this opinion.

As well as failing to provide persuasive reasons as to why it was impmgeefALJ to
rely on the opinions from Dr. Wassaf, Dratttman, and Dr. Gussoff, Plaintiff also fails to allege
any reasons as to why the ALJ was required to afford greater weight to theytifating
physician opinions. (Dkt. No. 14, at 26-27 [Pl. Mem. of Law].) The ALJ provided thorough
discussions of these sources’ opinions, the factors he considered when weighing them, and the
reasons for the weight he ultimately afforded to each opinion. (T. 25-31.) Plaintifficioes
provide any argument as to why any of these sources were entitled to gesgteother than
for the sole reason that they had a treating relationship. However, tienstgt between a
source and a claimant is only a single factor that must be considereek 802 F.3d at 375
(quotingSelian 708 F.3d at 418). The ALJ’s discussion shows that he considered the multitude
of factors required under the regulations and this Court finds no error in his applicictine
treating physician rule.

It is important to rierate that, in assessing whether the ALJ’s findings are supoyted
substantial evidence, this Court is constrained by the fact that it only has figrsthcreview
Plaintiff's Title 1l claim. The medical evidence for the period between April 26, 2011, and June
30, 2012 contains little evidence of physical impaiii@ther than a two-day hospital admission
for syncope and chest pain after which Plaintiff was released with instrsitb resume normal
activities, an emergency room visit related to a head injury after falling flmoyele, some
instances of treatment for gastrointestinal issues that are not indicative tafriahkimitations,
and an instance of treatment for a lumbosacral strain that showed pain with remgeof (T.

310, 314, 338-43, 346, 350, 378-80, 469-479.) The evidence from the relevant period also
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contains multiple presentations to the emergency room (some resulting ktayuttospital
admissions) for depression and suicidal thoughts, but all of these reports also rielrititit
was drinking at those times and suggest that alcohol was a contributory fabhtoasute
exacerbation of his mental health symptoms. (T. 326-30, 331-33#41661.) Presented
with the question of whether the ALJ’s findings were supported by substantial eveaketethe
Title 1l period, this Court finds that they were, particularly based on the lack of evidence
supporting the severity of symptoms and limitations opined by the treatingsthatthe ALJ
afforded less weight.

Additionally, as previously noted, Plaintiff assertedthe first timein his reply brief that
the Appeals Council erred in failing to consider a November 4, 2015, medical report from
treating cardiologist Dr. Hastings. (Dkt. No. 22, & B?l. Reply Br.].) Setting aside Plaintiff's
failure to raise this argument his initial brief and the question of whether the treatment note
even constitutes an opinion of disability from Dr. Hastings rather than a recorddejrufff's
own reports of disability, there is no suggestion that the Appeals Council failed idecdhs
evidence. In the Appeals Council’s denial of review, it notes that it consideredfdamquest
for review and the additional evidence listed with its order, but “concluded that thiealdi
evidence does not provide a basis for changing the Administrative Law Judgjsisrd& (T. 2.)
The Appeals Council’'s order specifically lists Dr. Hasting’s medicantap the exhibit list. (T.
4.) Therefore, Plaintiff's assertion that “the Appeals Council did not evenmeéeitein its
denialof [Plaintiff's] appeal” is clearly contradicted by the Appeals Counacitder. (Dkt. No.
22, at 8 [PIl. Reply Br.].) This Court&@sopersuaded by Defendant’s argument that a mere
statement that a claimant is disabled would not be sufficient to gravidasonable basis for

changing the ALJ’s decision because it is an opinion on an issue reserved to the <tmmemis
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that is not entitled to any significant weigt8eeMortise v. Astrue713 F. Supp. 2d 111, 125
(N.D.N.Y. 2010) (“[A]n opinion concernigpthe ultimate issue of disability, from any source, is
reserved to the commissioner.Fyimo v. Colvin 948 F. Supp. 2d 260, 267 (N.D.N.Y. 2013)
(noting that it was proper for the ALJ to give little weight to an opinion that the plaiftsf
severely disabled and not competitively employable because that concerneat aasesved to
the Commissioner) (citing 20 C.F.R. 8 416.927(d)(1)). Combined with the fact that the copy of
Dr. Hasting’s report contains no objective findings supporting disahitithn fact notes that
Plaintiff was doing fairly well from a cardiac standpoint, a statement that Plairdifabled by
itself is not persuasive evidence to override the other substantial evidencgingdbd ALJ’s
findings. To the extent that this pert could provide evidence related to Plaintiff's conditions
prior to the date last insured (there was evidence that a cardiac impaiasemtesent in 2011
and 2012), there is no suggestion that the Appeals Council faiégaptopriatelyconsider this
report when deciding to deny review of Plaintiff’'s Title 1l claim.

For all of the above reasons, the ALJ and the Appeals Council appropriately considered
the opinion evidence and remand is not warranted on this basis.

D. Whether the RFC Finding Appropriately Accounts for Plaintiff’'s Limitations
Resulting from His Combination of Impairments

After careful consideration, the Court answers this question in the affirnfatitree
reasons stated in Defendant’s memorandum of law. (Dkt. No. 18,28 [Déf. Mem. of Law])
To those reasons, the Court adds the following analysis.

Residual functional capacity is defined as “what an individual can still dotddspior
her limitations . . . Ordinarily, RFC is the individual’'s maximum remaining ability to do

sustained work activities in an ordinary work setting on a regular and continuing’ b&siedee
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v. Astrue 631 F. Supp. 2d 200, 210 (N.D.N.Y. 2009) (quotihgville v. Apfel 198 F.3d 45, 52
(2d Cir. 1999)). “In making a residual functional capacity determination, the ALtJomnsider
a claimant’s physical abilities, mehtbilities, symptomology, including pain and other
limitations which could interfere with work activities on a regular and continuisig.b®ardee
631 F. Supp. 2d at 210 (citing 20 C.F.R. § 404.1545(a)). “Ultimately, ‘[a]ny impainalatéd
limitations created by an individual's response to demands of work . . . must be reflected in the
RFC assessment.’Hendrickson v. AstryeNo. 5:11€V-0927, 2012 WL 7784156, at *3
(N.D.N.Y. Dec. 11, 2012) (quoting SSR 85-15, 1985 WL 56857, at *8).

Plaintiff makeghree arguments related to the ALJ’s assessmédmns apairments as
accounted for in the RFC. First, Plaintiff argues that his foot and ankle impapneeehted
him from being able to perform light work as specified in the RFC. (Dkt. No. 14, at 28-30 [P
Mem. of Law].) However, as already discussed above in section Il1.B. déaision and
Order, the evidence from the time period relevant to the Title Il clagamm show any
evidence of limitations related to Plaintiff's right ankle, as emate surgery from the 1980s did
not appear to cause significant lasting symptoms and he did not reinjure his ankle until
September 2012, after the date last insured. Because this Court has jurisdidimideronly
issues related to Plaintiff’s Titkk claim due to his failure to exhaust administrative remedies as
to his Title XVI claim, it cannot conclude that the evidence from the period betmd 26,
2011, and June 30, 2012, indicates any greater limitations as a result of Plaighiffarkie
impairment than was accounted for in the RFC determination as it related to that tode per
Consequently, Plaintiff's first argument must fail.

Second, Plaintifargues thathe ALJ failed to find héad greater attention and

concentration difficulties ahfailed to consider his borderline intellectual functioning in
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combination with his other impairments. (Dkt. No. 14, at 31-32 [PIl. Mem. of LaWwhile the
evidence from prior to the alleged onset date does #mpresence of mental health symptoms
during emergency room and hospital admissions, these reports do not suggest the tooderate
severe impairment in concentration and persistence that Plaintiff assdrits. PYeintiff was
observed during a psychiatric hospital admission on November 13, 2011, to be unable to repeat
digits, to have difficulty with simple calculations and serial sevensitgsind to have difficulty
remembering provided words after five minutes, Plaintiff was also noteaviahigh blood
alcohol conten(‘BAC”) of 0.314at the time (T. 334-35.)However, when assessed by Dr.
Hartman in September 2013 while assumedly sober, he was observed to have only mildly
impaired concentration, attention, and memory. (T. 528.Jhe ALJ explicitly noted in his
decision, the records of mental health treatment during the relevant periedtsingd
documented alcohol abuse and intoxication significantly exacerbated Ptam#htal health
symptoms. (T. 28-29.) Contrary to Pitif's assertion that the ALJ was not allowed to factor in
the impact of Plaintiff's alcohol abuse in the absence of finding Plaiveigidisabled with

alcohol abuse as a material factor, the ALJ was entitled to consider all of taecevizefore him
and the relevant Agency guidance regarding the evaluation of substaneeénatmgunction

with other impairments does not indicate otherwiSeeSSR 132p;® see alsqDkt. No. 14, at

6 SSR 132p indicates that “a claimant ‘shall not be consideodoke disabled . . . if
alcoholism or drug addiction would . . . be a contributing factor material to the Canmeiss
determination that the individual is disabled.” SSR 13-Rfaintiff's argument is therefore
backwards: SSR 13-2p does not indicate that the ALJ is precluded from considegfigahef
substance or alcohol abuse unless he finds the claimant disabled, but rather thatrthesAL
consider the effects of substance or alcohol abuse if he finds the claimatedbsaa result of
his combination of impairments including substance or alcohol abuse. Because tbemlJ f
that Plaintiff was not disabled even when considering the effects of alcohol diaussue of
materiality has no bearing on this case
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35 [Pl. Mem. of Law].)Where, as here, the evidence clearly suggests that Plaintiff experienced
some temporary deficits in concentration and other difficulties when in a s&tgidicant
intoxication, the ALJ was not required to account for these difficulties in the RFER vghi
intended to stand as a description of an individual’s functioningsiestained work activities in
an ordinary work setting on a regular and contintnagjis.” Pardee 631 F. Supp. 2d at 210.
Notably, there is no evidence showing that Plaintiff experience such sighifiefcits in
attenton, concentration, or memory on a regular basis.

Additionally, although Plaintiff argues that the ALJ was requiregi\te greater
consideration to the effects of borderline intellectual functioning, Plainiiif i point to
evidence showing that thimpairment imposed any limitations on Plaintiff's woetated
functioning. (Dkt. No. 14, at 31-32 [Pl. Mem. of Law].) hi¢ Plaintiff asserts that “all of the
examiners agreed that [Plaintiff] had borderline intelligente fails to point to an apppriate
diagnosis to show a medically determinable impairment exiigdg the relevant time period.
(Dkt. No. 14, at 32 [Pl. Mem. of Law].) While Dr. Hartman noted that Plaintiff appeareavie
intellectual functioning in the borderline range, he did not conclude any such diagnasgs, not
only that Plaintiff had a “learning disorder, by history.” (T. 526-27.) While ssuat€linton
Courty Mental Health did note that Plaintiff was diagnosed with borderline intellectual
functioning beginning November 1, 2013, this does not by itself suggest that Plaintiff
experienced workelated limitations from this impairment. (T. 590.) Notably, despaving
limited intellectual functioning, Plaintiff had been able to work consistentbutirout his life
prior to 2008, suggesting his intellectual functioning had not posed a barrier to his abilities to
work in the pasif that impairmentwas of an organic rather than a more recent traumatic origin

(T. 225-26.)see alsdralavera v. Astrue697 F.3d 145, 152 (2d Cir. 2012) (adopting the
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principle that “it is reasonable to presume, in the absence of evidence indithéngise, that
claimants will perience a ‘fairly constant IQ throughout [their] lijves]”) (altioa in the
original) (citations omitted) Additionally, as it is not clear that this impairment did in fact exist
prior to the November 2013 diagnosis, there is a question of whetigerle intellectual
functioning is relevant to the assessment of Plainfififsctioning during the time period for the
Title 1l application. Because there is little evidemzesupport functional effects from such an
impairment, any failure to consider it would be at most harmless error dléd wot have
impacted the RFC assessment.

Third, Plaintiff argues that th&LJ erred in failing to find cardiac and gastrointestinal
impairments to be severe at Step Two of the sequential evaluation. (Dkt. No. 14, at 32 [Pl. Mem
of Law].) “Although the Second Circuit has held that this step is limited to ‘screenirteout
minimisclaims’ [], the ‘mere presence of a disease or impairment, or establisatraypglrson
has been diagnosed or treated for a disease or impairment’ is not, by itfeléraub render a
condition severe.Taylor v. Astrue32 F. Supp. 3d 253, 26B8.D.N.Y. 2012) (quotingdixon v.
Shalalg 54 F.3d 1019, 1030 (2d Cir. 1998)lvin v. Shalala895 F. Supp. 50, 53 (S.D.N.Y.
1995)). Overall, the claimant retains the burden of presenting evidence tcsbstalibrity.

Taylor, 32 F. Supp. 3d at 265 (cigiMiller v. Comm’r of Soc. SedNo. 7:05€V-1371, 2008

WL 2783418, at *6-7 (N.D.N.Y. July 16, 2008)). This Court has also indicated that the failure to
find a specific impairment severe at Step Two is harmless where the ALJ asttiede is at

least o other severe impairment, the ALJ continues with the sequential evaluation, and the A
provides explanation showing he adequately considered the evidence related toitineeintpa

that is ultimately found nesevere.Fuimo v. Colvin 948 F. Supp. 2d 260, 269-70 (N.D.N.Y.

2013) (citingDillingham v. AstrueNo. 09CV-0236, 2010 WL 3909630 (N.D.N.Y. Aug. 24,
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2010), Report and Recommendation adopted by 2010 WL 3893906 (N.D.N.Y. Sept. 30, 2010));
see also ReiceSolon v. Astrug523 F. App’x 796, 798 (2d Cir. 2013) (finding that any error in
failing to find plaintiff’'s anxiety and panic disorder severe at Step Twadvoe harmless
because the ALJ found other severe impairments present, continued through theatequenti
evaluation process, and specifically smered plaintiff’'s anxiety and panic attacks at those
subsequent steps).

As an initial matter, Plaintiff’'s argument that the ALJ failed to find his cardiac
impairments severe is baffling given that the ALJ specifically listed histascb&émic heart
disease as a severe impairmant! discussed the evidence related to this impairment within the
decision (T. 16, 21; Dkt. No. 14, at 32.) Regarding Plaintiff's gastrointestinal impairments,
including Barrett’'s esophaguBlaintiff's argument fails to shwoin any way how this relatively
mild impairment imposed any limitations on his waefated functioning. (Dkt. No. 14, at 32
[Pl. Mem. of Law].) The ALJ discussed the evidence related to this impairmentimg!
statements from Plaintiff’s treating physician that he remained largely asywaijptaand that his
medications were largely effective at controlling his symptoms related to hisigeestinal
impairments. (T. 16.Plaintiff failed to meet his burden to show that this impairment was
severe, or that the ALJ otherwise failed to consider the evidence related togaisrient when
reaching his conclusions.

For all of the above reasons, the ALJ appropriately considered all of Plaintiff’

impairments in combination when assessing the RFC, and remand is not warranted aisthis ba
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E. Whether the Credibility Finding is Supported By Substantial Evidence

After careful consideration, the Court answers this question in the affirnfiatitree
reasons stated in Defendant’s memorandum of law. (Dkt. No. 18,2at[2Z&ef. Mem. of Law])
To those reasons, the Court adds the following analysis.

In determining whether a claimant is disabled, the ALJ must also make a determination
as to the credibility of the claimant’s allegations. “An administrative law judgepr@perly
reject claims of severe, disabling pain after weighing the objective medidaheeiin the
record, the claimant’s demeanor, and other indicia of credibility, but must $ehier her
reasons with sufficient specificity to enable us to decide whether thendleéion is supported
by substantial evidence.’Schlichting v. Astruell F. Supp. 3d 190, 205 (N.D.N.Y. 2012)
(quotingLewis v. Apfel62 F. Supp. 2d 648, 651 (N.D.N.Y. 1999)). The Second Circuit

recognizes that “[iJt is the function of the [Commissioner], not [reviewingts], to resolve

evidentiary conflictand to appraise the credibility of witnesses, including the claimant,” and
that “[i]f there is substantial evidence in the record to support the Commissitingings, ‘the
court must uphold the ALJ’s decision to discount a claimant’s subjective complapéamof
Schlichting 11 F. Supp. 3d at 206 (quoti@grroll v. Sec’y of Health and Human Serv&5

F.2d 638, 642 (2d Cir. 1983Aponte v. Sec'y, Dep't of Health and Human Sef28 F.2d 588,
591 (2d Cir. 1984)). Due to the fact that the ALJ has the benefit of directly observing a
claimant’s demeanor and “other indicia of credibility,” the ALJ’s credibdggessment is
generally entitled to deferenc&eather v. Astrue82 F. Supp. 3d 363, 381 (N.D.N.Y. 2012)
(citing Tejada v. Apfell67 F.3d 770, 776 (2d Cir. 1999)).

Plaintiff essentially argues that the ALJ failed to provide any clear re@sa@xplain any

inconsistencies that supported his adverse credibility finding. (Dkt. No. 14, at 34-3%[Rl. M
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of Law].) However, as Defendanbtes, Plaintiff ignores the multiple reasons the ALJ provided
to support his conclusion, includifjaintiff's wide range of daily activities, his poor
compliance with treatment, and a lack of regular treatment. (Dkt. No. 18, at 25-2K/gDef
of Law].) In addition to these reasons, the ALJ also included a lengthy and thorough discussion
of the medical treatment evidence that indicated Plaintiff's allegations weresisieor with the
medical evidence. (T.21-32.) Given the significant deference this Court is requijied to
an ALJ’s credibility determination, and that consideration of the evidence shaitbe ALJ's
provided reasons are supported by substantial evidence, this Court declines to subsitunte i
credibility analysis for that of the ALISee WeatheB2 F. Supp. 3d at 381. Additionally, while
Plaintiff is correct that he had a faidypod work history, such a fact is not sufficient by itself to
entitle him to a finding that he is fully credible. Rather, it is only one fatdrshould be
consideredn conjunction with all othersSchaal v. Apfell34 F.3d 496, 502 (2d Cir. 1998ge
also Campbell v. Astryd65 F. App’x 4, 7 (2d Cir. 2012) (findirggher credibility factors
outweighed claimant’s good work history). For the above reasons, the ALJ’s anediiiding
is supported by substantial evidence, and remand is not warranted.

F. Whether the Step Five Finding is Supported By Substantial Evidence

After careful consideration, the Court answers this question in the affirnfiatitree
reasons stated in Defendant’s memorandum of law. (Dkt. No. 18,2&[2&f. Mem. of Law])
To those reasons, the Court adds the following analysis.

Although the claimant has the general burden to prove he has a disability under the
definitions of the Social Security Act, the burden shifts to the CommissibBée@Five “to
show there imther work that [the claimant] can perform Mcintyre v. Colvin 758 F.3d 146,

150 (2d Cir. 2014) (quotinBrault v. Soc. Sec. Admjri83 F.3d 443, 445 (2d Cir. 2012)). “Ifa
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claimant has noexertional limitations that ‘significantly limit the rangéwork permitted by

his exertional limitations,” the ALJ is required to consult with a vocational eX@etbala v.

Astrue 595 F.3d 402, 410 (2d Cir. 2010) (quotBapp v. Bowen802 F.2d 601, 605 (2d Cir.
1986)). “However, the ‘mere existence of a r@rtional impairment does not automatically . .

. preclude reliance on the [Mediedbcational] guidelines.”Zabalg 595 F.3d at 410-11
(quotingBapp 802 F.2d at 603). “A noaxertional impairment ‘significantly limits a claimant’s
range of work wheiit causes an additional loss of work capacity beyond a negligible one or, in
other words, one that so narrows a claimant’s possible range of work as to deprofeahi
meaningful employment opportunity Zabalg 595 F.3d at 410-11 (quotifigapp 802 F.2 at
605-06).

The ALJ found that the additional limitations in the RFC would have “little or nateffe
on the occupational base of unskilled light work,” and consequently concluded that egplicat
of the MedicalVocational Guidelines was appropriate toedt a finding that Plaintiff was not
disabled at Step Five. (T. 33.) As already noted above, the evidence from the time period
relevant to this Court’s review does not reveal the presence of significapkadional
limitations. In his brief, Plaintti alleges only vaguely that he has “nerertional limitations of
pain, fatigue, and mental illness,” but does not explain what evidence shows thosk allege
limitations, ifin factpresent, imposed significant limitations on his ability to perform thgeran
of unskilledlight work contrary to the ALJ’s findings. (Dkt. No. 14, at 35 [Pl. Mem. of Law].)
This Court concludes that the ALJ’s Step Five finding is supported by substantiaioevide
without testimony from a vocational expert at least as fneperiod between April 26, 2011,

and June 30, 2012, is concerned. Consequently, remand is not warranted on this issue.
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ACCORDINGLY , itis

ORDERED that Plaintiff's motion for judgment on the pleadings (Dkt. No. 14) is
DENIED; and it is further

ORDERED that Defendant’s motion for judgment on the pleadings (Dkt. Npois18
GRANTED; and it is further

ORDERED that Defendant’s decision denyifgpintiff disability benefits is
AFFIRMED ; and it is further

ORDERED that Plaintiffs Complaint (Dkt. Nol) isDISMISSED.

Dated: September 62017
SyracuseNew York

“Hon. Glenn T. Suddaby,
Chief U.S. DistrictJudg
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