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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

VICKY M.,
Plaintiff,
-V- Civ. No. 8:17-CV-521
(DJS)
COMMISSIONER OF SOCIAL SECURITY,
Defendant.
lw}
APPEARANCES: OF COUNSEL:
SCHNEIDER & PALCSIK MARK A. SCHNEIDER, ESQ.
Attorney for Plaintiff
57 Court Street
Plattsburgh, New York 12901
SOCIAL SECURITY ADMINISTRATION JOANNE J. PENGELLY, ESQ.
.| Office of Regional General Counsel Special Assistant U.S. Attorney

Attorney for Defendant

26 Federal Plaza

Room 3904

New York, New York 10278

DANIEL J. STEWART
United States Magistrate Judge

MEMORANDUM-DECISION and ORDER !

Currently before the Court, in this Social Security action filed by Vicky M.
(“Plaintiff’) against the Commissioner of Social Security (“Defendant” or “the

Commissioner”) pursuant to 42 U.S.C. § 405(g) are Plaintiff's Motion for Judgment on the

! Upon Plaintiff's consent, the United States’s genesakent, and in accordance with this District's General
Order 18, this matter has been referretthéoundersigned to exercise full jurisdiction pursuant to 28 U.S.C. § 636(c) pnd
Federal Rule of Civil Procedure 78eeDkt. No. 5 & General Order 18.
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Pleadings and Defendant’s Mot for Judgmer onthe Pleadings Dkt. Nos. 11 and 14. For

the reasons set forth below, Plaintiff's Motion is denied and Defendant’s Motion is grapted.

The Commissioner’s decision denying Plaintiff's disability benefits is affirmed, and

Plaintiff's Complaint is dismissed.
|. RELEVANT BACKGROUND
A. Factual Background

Plaintiff wasborrin 1968 makincher44year:old aithe allegeconse date Dkt. No.

8, Admin. Tr. (“Tr.") at p. 117. Plaintiff repordecompleting the twelfth grade. Tr. at p. 132.

Plaintiff has past work as a billing typist (as classified by the vocational expert (“VE”) af

administrative hearing). Tr. at pp. 48 & 132. At the initial level, Plaintiff alleged disabi
due to bipolar Il disorder and depression. Tr. at p. 131.
B. Procedural History
Plaintiff appliecfor a perioc of disability anc disability insuranc benefit:on March

13,2014 allegincdisabilitybeginnin(Octobe 11,2013 Plaintiff's application was initially
denieconJunel7,2014 afterwhichshetimely requeste ahearin¢before ar Administrative
Law Judg« (“ALJ"). Plaintiff appeared at a hearing before ALJ Brian LeCours on Octg
26,2015 On November 19, 2015, the ALJ issued a written decision finding Plaintiff
nol disablec unde the Socia Security Act. Tr. at pp. 14-2t On March 21, 2017, the
Appeals Counci deniec Plaintiff's reques for review making the ALJ’s decisior the final

decision of the Commissioner. Tr. at p. 1.
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C. The ALJ’s Decision

The ALJ made the following sevfindings of fact and conclusions of law. Tr. at pp.

10-19. First, the ALJ found that Plaintiff meets the insured status requirements of the $ocial

Security Act through December 31, 2018. Tr. at p. 10. Second, the ALJ found that Pla

intiff

has not engaged in substantial gainful actisitice October 11, 2013, the alleged onset date.

Id. Third, the ALJ found that Plaintiff's alleged impairments including affective disorder,

anxiety disorder, and trichotillomania are severe impairmddtsFourth, the ALJ found

that Plaintiff does not have an impairmentcombination of impairments that meets qr

medically equals one of the listed impairments in 20 C.F.R. 8 404, Subpart P, App. 1
“Listings”). Tr. atpp. 11-12. Specifically, the ALJ considered the criteria of Listings 17
(affective disorders) and 12.06 (anxiety related disorddds).Fifth, the ALJ found that
Plaintiff has the residual functional capacity (“RFC”) to perform a full range of work a
exertional levels but with the following non-exertional limitations:

she can perform work consisting of unskilled tasks,
work, requiring little or no judgment to do simple duties
that can be learned on the job in a short period of time;
can have minimal, defined as brief and superficial on a
less than occasional basis, interaction with the general
public; and can have occasional interaction with
coworkers and supervisors.

Tr. at p. 12. Sixth, the ALJ found that Plainigfunable to perform any past relevant work.

Tr.atp. 17. Seventh, the ALJ found that theeg@lps existing in significant numbers in th

11%

national economy that Plaintiff can perform. Tr. at p. 18. The ALJ therefore concluded

Plaintiff is not disabled.
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D. The Parties’ Briefings on Their Cross-Motions
1. Plaintiff's Motion for Judgment on the Pleadings
Plaintiff makes six arguments in support of her Motion for Judgment on the Plead
Dkt. No. 11, Pl.’s Mem. of Law at pp. 10-30.rtj Plaintiff argues that the ALJ erred by n¢

giving sufficient weight to the findings and opinions of her treating soutdest pp. 10-17.

Specifically, Plaintiff argues that her treatmesdords indicate she suffered from debilitating

depression and that her providers agreed she had severe challenges in self-care, actiyvities of

ings.

—

daily living, and self-direction, and moderate challenges in social functioning and economic

self-sufficiency. Id. at pp. 16-17. Plaintiff also argues that the ALJ erred by giving

controlling weight to the unsupported opinion of one-time consultative examiner Q

Melcher, Psy.D.ld. at p. 16. Plaintiff points out that Dr. Melcher is a psychologist (nG

psychiatrist) who did not rewe any of Plaintiff's medical records and that Dr. Melch¢

noted Plaintiff made a mistake on serial threes, but still found only mild limitation
concentration and attentiomd.
Second, Plaintiff argues that she is disabled by her depression pursuant to L

12.04. Id. at pp. 17-20. Specifically, Plaintiff argues that the findings of her treatn

arly

isting

ent

providers and her reports (including that she spends most of the day in bed because of

depression and is often crying) correlate with marked restriction of activities of daily liing,

marked difficulties in maintaining social functioning, and marked difficulties in maintainjng

concentration, persistence or patek.at p. 20. Plaintiff also argues that the medical repojrts

indicate repeated episodes of decompensation of extended dutdtion.

-4-




Third, Plaintiff argues that she is disabled by her combination of depression, anxiety,

and trichotillomania. Id. at pp. 20-22. Specifically, Plaintiff argues that her anxig
compounds the effects of her depression, further limiting her ability to wdrlat p. 21.
Plaintiff also argues that trichotillomania is a symptom of her depression and anxiety t
disabling in combination with her other impairments, causing her significant distreg
impairment in social, occupational, and other important areas of functiokinat p. 22.

Fourth, Plaintiff argues that the ALJ erred by not crediting her testimianwgt pp.
22-26. Specifically, Plaintiff argues that the ALJ improperly discredited her testimony
not obtaining more treatment when, in fact, she has a long record of regular mé
treatment with both therapy and medicatioihg. at p. 26. Plaintiflso argues that it is
uncontroverted that she had a good work recotd she had to leave work because of h
disabilities which should have bolstered her credibillt.at p. 25.

Fifth, Plaintiff argues that the ALJ erred by not giving sufficient weight to the le

from her former employer Stephanie Browd. at pp. 26-28. Specifically, Plaintiff argues
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that the ALJ should have given much more weight to Ms. Brown’s observations and opinion,

as a disinterested witness when determining Plaintiff's credibility and the issue of disal
Id. at p. 28. Plaintiff argues that the ALJ erred in baldly rejecting Ms. Brown'’s letter and
he could have communicated with Ms. Brown if he needed further informaton.

Sixth, Plaintiff argues that the Commissioner did not meet her burden to show
Plaintiff was able to perform work at Step Fiviel. at pp. 28-30. Specifically, Plaintiff
argues that the ALJ erred by not crediting further limitations which were include
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hypothetical questions posed to the VE at the administrative hearing and by not including

them in the RFC; the VE indicated that such limitations (including being off-task 20 pef
of the time, missing work due to symptom exacerbation, and being able to meet deg

only occasionally) would preclude all workd. at pp. 29-30.

cent

dlines

In conclusion, Plaintiff argues that this Court should determine that she is disabled and

remand for payment of benefittd. at p. 30.
2. Defendant’s Motion for Judgment on the Pleadings

Defendant makes five arguments in support of the Motion for Judgment on

the

Pleadings. Dkt. No. 14, Def.’s Mem. of Law at pp. 5-15. First, Defendant argues that the

ALJ properly found that Plaintiff’'s impairments did not meet the requirements of a listed

impairment. Id. at pp. 5-10. Specifically, Defendant argues that substantial evide¢nce

supports the ALJ’s finding that Plaintiff had only moderate limitations in activities of daily

living, social functioning, and concentration, persistence or pace and no episodes of

decompensation of extended duratidd. at pp. 6-10. Defendant argues that the ALJ
findings are supported by the opinions of consultative examiner Dr. Melcher and
examining consultant T. Bruni, Ph.Id. at pp. 8-10.

Second, Defendant argues that the ALJ's RFC determination is supporte
substantial evidenced. at pp. 10-13. Specifically, Defendant argues that the ALJ prop¢
afforded great weight to Dr. Melcher’s opinion and that Dr. Melcher’s opinion constit

substantial evidence in support of the ALJ’'s RFC determinaiibat pp. 10-11. Defendant

7
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also argues that the ALJ reasonably afforded great weight to Dr. Bruni’'s opinion, which is
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consistent with Dr. Melcher’s opiniord. at pp. 11-12. Defendant points out that the Al
afforded “great” but not “controlling” weight to Dr. Melcher’s opinion and that, as the A
discussed, the treatment notes cited by Plaintiff showed generally benign mental
evaluations and a greater functional catyaihan that allged by Plaintiff. Id. at p. 12.
Defendant also notes that the ALJ viewed Plaintiff's partially credible reports in the best
possible for Plaintiff and afforded her greater limitations than those opined by Drs. Me
and Bruni and those suggested by the objective evidedcat pp. 12-13.

Third, Defendant argues that the ALJ properly assessed Plaintiff's credilulitgt
pp. 13-14. Specifically, Defendant argues that, while the ALJ considered Plaintiff's s
reasons for not obtaining more treatment, an ALJ may consider a claimant’s conser
treatment as additional evidence supporting his determinadioat p. 13. Defendant points
out that Plaintiff was told by her providersitarease therapy or do work outside therapy
she was making little or no progress attending only once a miontBefendant also argueg
that the ALJ considered Plaintiff's work history, but also considered other factors inclu
improvement in her mental status, her improved Global Assessment of Functioning (“G
scores, her treatment, and her activities of daily liviltg. Defendant notes that the AL
explained, while Plaintiff had a strong work history, she also had a comparatively
treatment history with no inpatient stays and generally benign mental status examif
findings. Id. at pp. 13-14.

Defendant also argues that the ALJ segigshis responsibility to consider non-medica
sources in assessing Plaintiff’'s credibility and made a reasoned decision to afford

-7-
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consideration to Ms. Brown'’s letteld. at p. 14. Specifically, Defendant notes that the A
explained that Ms. Brown had no basis to determine Plaintiff's ability to perform other
and Plaintiff's treatment history and mental status examinations suggested less
limitations than those indicated by Ms. Browld. Defendant argues that the ALJ had
responsibility to recontact Ms. Brown as he had sufficient evidence (including treat
notes, reports from Drs. Melcher and Bruni, and Plaintiff's own statements) w
determining Plaintiff's RFCId.

Fourth, Defendant argues that the ALJ properly concluded Plaintiff could do @
work in the national economyd. at pp. 14-15. Specifically, Defendant argues that the A
followed the correct legal standard in determining Plaintiff's RFC and that the hypothg
guestion posed to the VE matched the RFC as determined by the ALJ, rendering the
reliance on the vocational testimony appropridte.

Fifth, Defendant argues that reversal foympant of benefits is not warranted give
that the ALJ’s decision is supported by substhevidence and remand for the issues rais
by Plaintiff would not change the outcomigl. at p. 15.

II. RELEVANT LEGAL STANDARD
A. Standard of Review

A courireviewing a denia of disability benefittmay not determin«de novc whether
ar individual is disablec 42 U.S.C. § 405(gWagne!v. Sec’y of Healtr & Humar Serv..,
90€ F.2c 856 86C (2d Cir. 19€0). Rather, the Commissioner’s determination will §
reverse only if the correct legal standards were not applied, or it was not supporte
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substanticevidence SeeJohnsoiv.Bower, 817F.2¢983 98¢ (2d Cir. 1987 (“Wherethere
Is areasonablbasis for doub whethe the ALJ appliec correc lega principles application
of the substantial evidence standard to uphold a finding of no disability create
unacceptab risk that a claiman will be deprivec of the right to have her disability
determinatio made¢accordin(tothe correc lega principles.”) accorc Greyv. Hecklel, 721
F.2c41,4€(2d Cir. 1983) Marcus v. Califanc, 615 F.2¢ 23,27 (2d Cir. 1979) “Substantial
evidence is evidenci tharamount to “more thar a mere scintilla,” anc has beer definecas
“suct relevan evidenc: as a reasonabl mind might accep as adequat to suppor a
conclusion. Richardsorv. Perales, 40zU.S 389 401(1971) Where evidence is deeme(
susceptibl to more thar one rationa interpretatior the Commissioner’ conclusiolmus be
upheld. Rutherford v. Schweik, 685 F.2d 60, 62 (2d Cir. 1982).

“To determini on appee whethe the ALJ’s findings are supporte by substantial
evidenceareviewinccouriconsider thewholerecord examinin¢evidenc frombott sides,
becausar analysi:of the substantialit of the evidencimus alscinclude thaiwhich detracts
from its weight.” Williams v. Bower, 859 F.2d 255, 258 (2d Cir. 1988). If supported K
substanti¢c evidence the Commissioner’ finding mus be sustaine “ever where substantial
evidenct may suppor the plaintiff’'s positior anc despit¢ thar the court’s independent
analysi:of the evidenci may differ from the [Commissioner’s]. Rosadcv. Sullivar, 80t F.
Supp 147 155(S.D.N.Y.1992) In other words, this Court must afford the Commissione
determinatio considerabl deference anc may not substitut “its own judgmen for thai of
the [Commissioner ever if it might justifiably have reached a different result upodea
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novc review.” Valente v. Sec’y of Healtr & Humar Servs, 732 F.2c 1037 1041 (2d Cir.
1984).
B. Standard to Determine Disability

The Commissioner has established a five-step evaluation process to detegrmine
whethe ar individual is disable( as definec by the Socal Security Act. 20 C.F.R. 88§
404.1521 & 416.20. The Supreme Court has recognized the validity of this sequeptial
evaluatiol process Bower v. Yucker, 48z U.S 137 140-42(1987) The five-step process
is as follows:

First, the [Commissionel consides whether the claimant is
currentlyengage in substantie gainfulactivity. If he is not, the
[Commissionel nexi consider whethe the claimant has a
“severe¢ impairment which significantly limits his physica or
menta ability to dobasicwork activities If the claimant suffers
suclarimpairmentthethirdinquiry iswhether baseisolelyon
medica evidence the claiman has ar impairment which is
listecin Appendi> 1 of the regulations If the claimant has such
ar impairment the [Commissionei will conside him disabled
without considerini vocationa factors sucl as< age education,
anc work experience the [Commissionel presums that a
claiman whais afflicted with a“listed” impairmenis unabl¢to
perforn substantie gainful activity. Assuming the claimant
doe¢not havealistecimpairmentthe fourthinquiry is whether,
despite the claimant’s sever impairment he has the residual
functiona capacit' to perforn his pas work. Finally, if the
claimanisunable¢to perform his pas work, the[Commissioner]
ther determine whethe thereis othelwork which the claimant
coulc perform Under the cases previously discussed, the
claiman bear: the burder of the proof as to the first four steps,
while the [Commissioner] must prove the final one.

Berryv. Schweike, 675 F.2c 464 467 (2d Cir. 1982) accorc MclIntyre v. Colvin, 75€ F.3d
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146 15C(2d Cir. 2014) “If at any step a finding of disability or non-disability can be mac
the SSA will notreview the claim further.” Barnhariv. Thompsor 54CU.S 20,24 (2003).
[ll. ANALYSIS

A. Whether Substantial Evidence Supports the ALJ’s Findings
Regarding Plaintiff's Impairments

“Plaintiff has the burden of proof at step three to show that her impairments me¢
medically equal a Listing.Rockwood v. Astryé14 F. Supp. 2d 252, 272 (N.D.N.Y. 2009
(citing Naegele v. Barnhar433 F. Supp. 2d 319, 324 (W.D.N.Y. 2006)). “To meet

Listing, Plaintiff must show that her medically determinable impairment satisfies all of

specified criteria in a Listing.Rockwood v. Astryé14 F. Supp. 2d at 272 (citing 20 C.F.R.

€,

etor

the

§8404.1525(d)). “If a claimant’s impairment ‘manifests only some of those criteria, no matter

how severely,” such impairment does not qualif’’ (quotingSullivan v. Zebley493 U.S.

521, 530 (1990)). Additionally, a court may be able to uphold an ALJ’s finding th
claimant does not meet a Listing even wheeedécision lacks an express rationale for th
finding if the determination is supported by substantial evideldcat 273 (citingBerry v.

Schweiker675 F.2d 464, 468 (2d Cir. 1982)).

Here, the ALJ found that Plaintiff did nbve an impairment or combination of

impairments that meets or medically equals the severity of a listed impairment
specifically considered Listings 12.04 and 12.06.afp. 11. Plaintiff argues that she mee

or equals Listing 12.04 and that she is disdldy her combination of depression, anxiet
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and trichotillomania. Pl.’s Mem. of Law at pp. 19-24. The Court finds these argum
unpersuasive for the following reasons.

“To meet Listing 12.04, a claimant must satisfy the diagnostic description in
introductory paragraph of 12.04, and meetithditional requirements of § 12.04(A) and (B
or 8 12.04(C).” Green v. Comm’r of Soc. Se2016 WL 1020859, at *5 (N.D.N.Y. Mar.
14, 2016) (citing 20 C.F.R. Pt. 404, Subpt. P, App. 1, 88 12.00(A) & 12.04). This req
a showing of marked restrictions or difficulties. 20 C.F.R. Pt. 404, Subpt. P., App.
12.04. Plaintiff hadailed to establish that the ALJ’'s conclusion that she does not h
marked restriction of daily #gities, social functioning, or concentration, persistence or pa
or that she has not experienced repeated episodes of decompensation of extended
was not supported by substantial evidence.

When assessing Plaintiff's impairments, the ALJ found that she has mod
restriction of activities of daily living, moderate difficulties in social functioning, moder
difficulties in concentration, persistence or pace, and no episodes of decompensat
extended duration. Tr. at pp. 11-12. In so doing, the ALJ considered Plaintiff’'s reportj
treatment history (noting her generally benign mental status notes and GAF scores af
first few months of the alleged period of disability), and the two medical source stater
of record and adequately explained the reasoning for his findidgs.

For example, the ALJ noted that Plaintiff's credibility regarding her daily activit
was undermined by a weak treatment history and her contradictory reports to Dr. Mg
that she could travel in public, drive, shop, manage money, clean, cook, and tend to h
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personal care. Tr. at p. 11. When addressing social functioning, the ALJ noted infre
therapy without indication of combative behavior and Plaintiff’'s consistent presentation
a cooperative attitude and adequate socialization skillsVhen addressing concentration
persistence, and pace, the ALJ noted that ¢amnts of memory and attention deficits wer
rarely raised in treatment notes and thatliimited mental status evaluations from treatir
sources consistently recorded intact or mildly restricted attention, concentration,
memory. Id. Finally, the ALJ noted that Plaintiff's only emergency care for mental hex
occurred in September 2012, one year pribetcalleged onset date. Tr. at pp. 12 & 242-6
These conclusions are amply supported in the record.

To the extent Plaintiff’'s arguments ask the Court to do so, | decline the invitatig
reweigh the evidence before the AlM/arren v. Comm’r of Soc. Se2016 WL 7223338,
at *9 (N.D.N.Y. Nov. 18, 2016) (“When applying the substantial evidence test to a fin
that a plaintiff was not disabled, the Court ‘will not reweigh the evidence presented 4
administrative hearing . . . nor will it determine whether [the applicant] actually was disa
[Rather], [a]bsent an error of law by the Secretary, [a] court must affirm her decision if 1
Is substantial evidence [in the record] to support itt&port and recommendation adopted
2016 WL 7238947 (N.D.N.Y. Dec. 13, 2016) (quotirefford v. McCall 916 F. Supp. 150,
155 (N.D.N.Y. 1996))Vincent v. Shalala830 F. Supp. 126, 133 (N.D.N.Y. 1993) (“[I]t i
not the function of the reviewing court to reweigh the evidence.”) (d@argoll v. Sec’y of

Health and Human Serys/05 F.2d 638, 642 (2d Cir. 1983)).
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For these reasons, the Court finds that substantial evidence supports the ALJ's f
that Plaintiff does not have an impairment or combination of impairments that me
medically equal the severity of a listed impairment.

B. Whether Substantial Evidence Supports the ALJ's Consideration of
the Opinion Evidence and Plaintiff's RFC

RFC is defined as “what an individual catill do despite his or her limitations . .
Ordinarily, RFC is the individual’'s maximum remaining ability to do sustained w¢
activities in an ordinary work setting on a regular and continuing ba$lardee v. Astrue
631 F. Supp. 2d 200, 210 (N.D.N.Y. 2009) (quotingiville v. Apfel 198 F.3d 45, 52 (2d

Cir. 1999)). “In making a residual functional capacity determination, the ALJ must con

nding

et or

Drk

Sider

a claimant’s physical abilities, mental abilities, symptomology, including pain and other

limitations which could interfere with work activities on a regular and continuing bagis.’
(citing 20 C.F.R. §404.1545(a)). “Ultimately, ‘[a]ny impairment-related limitations crea
by an individual's response to demands of work . . . must be reflected in the

assessment.”Hendrickson v. Astry012 WL 7784156, at *3 (N.D.N.Y. Dec. 11, 2012
report and recommendation adopt20,13 WL 1180864 (N.D.N.Y. Mar. 20, 2013) (quoting
Social Security Ruling (“SSR”) 85-15, 1985 WL 56857, at *8). The RFC determina
“must be set forth with sufficient specificity to enable [the Court] to decide whether
determination is supported by substantial evidenEertaris v. Heckler, 728 F.2d 582, 587

(2d Cir. 1984).
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When assessing a claimant’s RFC, an) Ad_entitled to rely on opinions from botk
examining and non-examining State agency medical consultants because these con
are qualified experts in the field of social security disability. 20 C.F.R. § 404.K&kE3also
Frey ex rel. A.O. v. Astr,d85 Fed. Appx. 484, 487 (2d Cir. 2012) (“The report of a Stq
agency medical consultant constitutes expert opinion evidence which can be given \
if supported by medical evidence in the record.iffle v. Colvin 2015 WL 1399586, at *9
(N.D.N.Y. Mar. 26, 2015) (“State agency physicians are qualified as experts in the evalt
of medical issues in disabilityaims. As such, their opinions may constitute substan
evidence if they are consistent with the record as a whole.”) (internal quotation n|
omitted). The factors for considering opinions from non-treating medical sources ar
same as those for assessing treating sources, with the consideration of whether the
examined the claimant or not replacing the consideration of the treatment relatio
between the source and the claimant. 20 C.F.R. 88 404.1527(c)(1)-(6).

Although the claimant has the general burden of proving that he or she has a dis

within the meaning of the Social Security Act, “the ALJ generally has an affirmalf

m

obligation to develop the administrative record™ due to the non-adversarial nature
hearing on disability benefitBurgess v. Astryé37 F.3d 117, 128 (2d Cir. 2008) (quotin
Melville, 198 F.3d at 52; citinQraegert v. Barnhart311 F.3d 468, 472 (2d Cir. 200B)tts

v. Barnhart 388 F.3d 377, 383 (2d Cir. 200&haw v. Chater221 F.3d 126, 134 (2d Cir.

2000)). “Itis the ALJ’s duty to investigate and develop the facts and develop the argur
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both for and against the granting of benefitgibran v. Astrug569 F.3d 108, 112 (2d Cir.
2009) (quoting-amay v. Comm’r of Soc. Se662 F.3d 503, 508-09 (2d Cir. 2009)).

1. The ALJ’s Analysis of the Medical and Opinion Evidence

When determining Plaintiff's RFC, the ALJ summarized Plaintiff's testimony and her

treatment history, a letter from Plaintiff's former employer Ms. Brown, and the two meg
opinions of record from Drs. Melcher and Bruni. Tr. at pp. 12-18.

Plaintiff underwent a consultative psychiatric examination by Dr. Melcher in M
2014. Tr. at pp. 217-22. On examination, RIHiwas cooperative and related adequate
and she was casually dressed and well groomed; she had normal posture and motor b

appropriate eye contact, fluent and clear speech, adequate expressive and receptive Ig

coherent and goal-directed thought procdspressed and tearful affect, dysthymic moaod,

mildly impaired attention and concentration and recent and remote memory skills d

ical

lay

y
bhavior,

nguage,

ue to

emotional distress, average cognitive functioning, fair-to-poor insight, and fair judgnpent.

Tr. at pp. 218-19. Plaintiff reported that she was able to dress, bathe and groom herse

and prepare food, clean, do laundry, shop if skddadrive, and take public transportation).

Tr. at p. 219. She reported few friendships and described her social life as poor a
family relationships as fair. Tr. at pp. 219-Zhe reported spending most of her day in b
and watching TV at night. Tr. at p. 220.

Dr. Melcher diagnosed major depressive disorder (recurrent), generalized ar
disorder, and the need to rule out posttraunsatéss disorder. Tr. at p. 220. She indicat
a fair-to-guarded prognosis given Plaintiff’'s symptoms and level of motivatathn.She
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noted that Plaintiff would need assistance to manage funds due to her depression syr
and level of insightld. Dr. Melcher opined that Plaintiff is able to follow and understa
simple directions and instructions and perform simple tasks independ&hthEhe also

opined that Plaintiff has mild limitations maintaining attention and concentration, lear
new tasks, performing complex tasks, and making appropriate decisions; mild-to-moc
limitations maintaining a regular schedule and relating adequately with others; 3
moderate limitation appropriately dealing with stredd. Dr. Melcher indicated that

Plaintiff's difficulties are caused by depression and anxiety and that the results @

nptoms

hd

hing

lerate

nd a

f the

examination appeared to be consistent with psychiatric problems, but in itself, did not appear

to be significant enough to interfere with Plaintiff's ability to function on a daily basis.
at p. 220.

As part of the initial determination in June 2014, non-examining consultant Dr. B
opined that Plaintiff has mild restriction of activities of daily living, moderate difficultieg
maintaining social functioning, mild difficulties in maintaining concentration, persistenc
pace, and no repeated episodes of decompensation of extended duration. Tr. at p.
Bruni also opined that Plaintiff is able to understand and remember simple instruction
procedures; she is able to sustain a nomagkday and work week, but, due to limitation
in sustained concentration and persistence, would benefit from a setting with mir
distractions; she exhibits difficulty with social interactions and would benefit from a w

setting with limited contact with coworkeradithe public, but can appropriately engage

-17-

Tr.

runi

in

e or

b8. Dr.

s and

UJ

iimal

ork

in




basic interactions to meet work-related needs; and she exhibits some difficulty

adaptation but is able to cope with basic changes and make routine decisions. Tr. af

with

p. 61.

In October 2015, former employer Ms. Brown provided a letter indicating that

Plaintiff was a very good employee for many years until she started having ner

breakdowns at work. Tr. at p. 194. Mso®n indicated that she tried to accommodate

Plaintiff by making her job less stressful, but ultimately Plaintiff could not function at w

because she cried and had to go home on almost a daily loasks. Brown let her keep

VOUS

prk

working because she knew Plaintiff was suffering from depression, but finally Plaintiff's

doctor took her out of work and she received New York State disability for six madthg.

Ms. Brown indicated that, at the end of Plaintiff's employment, she was unable to fun
in a work setting; Ms. Brown also indicate@tishe does not think Plaintiff can do any wor
with her mental illnessld.

The ALJ afforded great weight to the “mutually consistent opinions” from Drs. Br
and Melcher, noting that he ultimately found greater limitations than opined by the
sources and afforded “extreme deference to the claimant’s partially credible reports.”
p. 17. The ALJ afforded little consideratibtm Ms. Brown’s letter, identifying it as an
opinion from a non-medical source who only saw Plaintiff in the capacity of her former s
skilled work and had no basis to determine her capacity for other work, particularly
stressful and more simple work tasks. Tr. at p. 13. The ALJralsmated that, although
Ms. Brown noted that Plaintiff was tearful during workdays and that Plaintiff had :
presented as tearful at treatment, her mental status evaluations suggested less
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limitations and her treatment history was not consistent with the alleged severi
symptoms and work difficultiesld.

2. The Court’'s Analysis

Plaintiff argues that the ALJ erred (a) in affording “controlling weight” to Or.

y of

=

Melcher’s opinion, (b) by not giving sufficient weight to the findings and opinions of per

treating sources, and (c) in not giving su#ici weight Ms. Brown’s letter. Pl.’s Mem. of

Law at pp. 10-17 & 26-28. Plaintiff also appears to argue that the ALJ could have

communicated with Ms. Brown if he needed further information, implying a possible fai
by the ALJ to properly develop the recoidd. at p. 28. The Court disagrees.

First, the ALJ’s decision indicates that he properly considered the opinion evid

lure

Ence

in the record. Factually, the ALJ did not afford controlling weight to Dr. Melcher’s opinipn,

but rather afforded it great weight along with the opinion from Dr. Bruni. Tr. at p. 17.

ALJ was entitled to rely on &se opinions from qualified experts in the field of socigal

security disability.20 C.F.R. § 404.1513&rey ex. rel. A.O. v. Astryd85 Fed. Appx. at

487; Little v. Colvin 2015 WL 1399586, at *9. Regarding Plaintiff’'s contention that Dr.

Melcher’s opinion is etitled to less weight because she did not review Plaintiff's recor
there is also no legal requirement that apinsources have access to the complete recq
including a claimant’s medical record§eeStottlar v. Colvin 2017 WL 972108, at *7
(N.D.N.Y. Mar. 10, 2017) (noting that “a medical consultant’s failure to consider
complete medical record does not necessarily compel rejection of the medical consu
opinions ‘or the ALJ’s finding relying thereon3ge als®0 C.F.R. 8§ 404.1519n(c) (which
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does not indicate that reviewing a claimant'slinal records is a requirement for a complete

consultative examination). The ALJ also supported his RFC determination and the W

eight

afforded to these opinions by explaining that he found greater limitations than those gpined

by the two sources regarding social limitatiansl the ability to perform simple tasks. Ti.

at p. 17. For these reasotise Court finds that the ALJ properly relied upon the tw
opinions of record and supported his analysis of those opinions with sufficient explani

Second, the ALJ’s decision indicates that he properly reviewed and considerg

medical evidence, including treatment notes from Plaintiff's treating providers. Tr. at pg.

16. The ALJ explicitly addressed the treatment findings, noting that a treating sourc
not provided a medical source statement and that early treatment notes recorded Plg
subjective complaints but lacked clinical abnormalities aside from tearfulness and p4g
of speech. Tr. at p. 16.

The ALJ also addressed the suggestions of Plaintiff's representativin response
to Plaintiff's representative’s suggestion that the treatment notes alone supported a f
that her impairments met requirements of a listed impairment, the ALJ noted that thi
not substantiated especially given the lack of any regular insight into Plaintiff’'s sympi
and limitations aside from her own subjective reports and references to her tearfulne
early paucity of speechd. In response to Plaintiff's representative’s suggestion that
examination notes and opinion of the consultative examiner should be disregarded b
they conflicted with treatment notes, the ALJ noted that the opinion was actually cons
with the few mental status evaluations present in the treatment ithtér these reasons
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the Court finds that the ALJ properly considered the medical evidence of record, incld
the treatment notes and findings from Plaintiff's treatment providers.

Third, the ALJ’s decision indicates that he properly considered the third-party opi

found in Ms. Brown’s letter. The ALJ agleately explained that he afforded little

consideration to this opinion from a non-medical source, that Ms. Brown had no ba
determine Plaintiff's capacity for other work, and that Ms. Brown only noted that Plai
was tearful during workdays. Tr. at p. 13. Furthepifiionsfrom othersourcesare not
medical opinions that are entitled to any particular weight under the regulatitkgison
v. Comm’r of Soc. Se@017 WL 1288723, at *5 (N.D.N.Y. Apr. 6, 2017) (citing 20 C.F.F
88 416.1913(a), 416.927(b)). For these reasons, the Court finds that the ALJ prg
considered Ms. Brown'’s letter and adequately explained his reasoning in affording it
weight.

Fourth, the ALJ’s decision does not indicate that he improperly failed to recontac
Brown. While Plaintiff appears to argue that the ALJ could have communicated with
Brown if he needed further information, Pl.’s Mem. of Law at p. 28, there is no indica
in the record that the ALJ needed furtlhfiormation or clarification from Ms. Brown.
“Generally, additional evidence or clarification is sought when there is a conflic
ambiguity that must be resolved, when the medical reports lack necessary informati
when the reports are not based on medically acceptable clinical and laboratory diag
techniques.Janes v. Colvin2017 WL 972110, at *4 (N.D.N.Y. Mar. 10, 201&}f'd, 710
Fed. Appx. 33 (2d Cir. 2018) (citing 20 C.F.R. 8 404.15Rsa v. Callahanl68 F.3d 72,
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80 (2d Cir. 1999)Schaal v. Apfell34 F.3d 496, 505 (2d Cir. 1998)). Neither Ms. Brown

letter nor the ALJ’s analysis of it indicates that it lacked any information necessary t

ALJ’s decision or was otherwise ambiguous to the point of requiring further explanat

The Court therefore finds that the ALJ did not err in not recontacting Ms. Brown.

For the above reasons, the Court finds that the ALJ’s consideration of the medic
opinion evidence and Plaintiff's RFC is supported by substantial evidence.

C. Whether Substantial Evidence Supports the ALJ’s Credibility Determination

In determining whether a claimant is disabled, the ALJ must also mak
determination as to the credibility of the claimant’s allegations. “An administrative
judge may properly reject claims of severe, disabling pain after weighing the obje
medical evidence in the record, the claimant’s demeanor, and other indicia of credibilit
must set forth his or her reasons with sufficegp#cificity to enable us to decide whether t
determination is supported by substantial evidencechlichting v. Astrugll F. Supp. 3d
190, 205 (N.D.N.Y. 2012) (quotingewis v. Apfel62 F. Supp. 2d 648, 651 (N.D.N.Y
1999)). The Second Circuit recognizes that “[i]t is the function of the [Commissioner],
[reviewing courts], to resolve evidentiary conflicts and to appraise the credibility
witnesses, including the claimant,” and that]f‘fhere is substantial evidence in the recof
to support the Commissioner’s findings, ‘the court must uphold the ALJ’'s decisio
discount a claimant’s subjective complaints of paits€hlichting v. Astruell F. Supp. 3d

at 206 (quotingCarroll v. Sec’y of Health and Human Servg05 F.2d at 642Aponte v.

Sec'y, Dep't of Health and Human Serv&8 F.2d 588, 591 (2d Cir. 1984)). The ALJ has
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the benefit of directly observing a claimant’s demeanor and “other indicia of credibility”jand
so the ALJ’s credibility assessment is generally entitled to defer@eather v. Astrye32
F. Supp. 3d 363, 381 (N.D.N.Y. 2012) (citiigjada v. Apfel167 F.3d 770, 776 (2d Cir.
1999)).

Here, the ALJ found that Plaintiff's statements concerning the intensity, persistence,
and limiting effects of her symptoms were not entirely credible. Tr. at p. 13. Plaintiff argues
that the ALJ erred in his consideration of treatment and work history. Pl.’s Mem. of Lawy
at pp. 22-26. The Court finds, however, that the ALJ’s determination was approprigtely
supported by the record.

First, the ALJ summarized Plaintiff's testimony and medical treatment as well ag the
opinion evidence of record and consideread #vidence based on the requirements of R0
C.F.R. 8 404.1529 and SSR 96-7p (superseded by SSR 16-3p). Tr. at pp. 12-17; SSR 96-7,
1996 WL 374186, at *3. The ALJ explicitly statdtht Plaintiff's testimony of disabling
symptoms and limitations was not fully credible because it was not supported by the medical
evidence of record, which showed that, while there were limitations, they did not pre¢lude
full-time work. Tr. at p. 13.

Second, the ALJ’s analysis indicates that he properly considered Plaintiff's work
history and treatment when assessing dredibility. TheALJ specifically noted that
Plaintiff's representative argued that her strong work history should bolster her credibility,
but that this could not overcome her comparatively weak treatment history with no inpatient
stays and generally benign mental status abnormalities. Tr. at pp. 13-14.
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The ALJ’s analysis also offers multiple examples of the inconsistencies he found

between Plaintiff's treatment history and her allegations of disabling limitations. The
noted that Plaintiff treated only monthly and the record showed only one psychiatric ho
visit, which occurred prior to the alleged ondate and did not result in an inpatient sta

Tr. at pp. 13-14. The ALJ also indicated that the mental health treatment notes were |

ALJ
Spital
y.

mited

and primarily recorded Plaintiff's subjective complaints and tearful nature. Tr. at pp. 14 &

16. The ALJ noted that, when mental status evaluations were performed, they sug

greater functional capacity than alleged by Plaintiff. Tr. at p. 16. Notably, the ALJ poi

pested

nted

out that Plaintiff inquired about disability as opposed to returning to work despite repagrting

significant improvements in crying as of October 31, 2013. Tr. at pp. 14 & 202-03.
Court’'s review of the evidence indicates that treating provider Stanley Poreba, M.D., dic
on November 27, 2013, that “patient may have already decided her projected outcome;
mentioning for the first time that she is considering going out on disability.” Tr. at p. !

The ALJ also stated that, while therapy summaries from February 2014 noted

scores indicating moderate and serious symptoms and limitations in social or occupg

The

| note

5 today
p02.
GAF

itional

functioning, such scores were undermined by subsequent improved mental status evaluation

notes in March and April 2014 and improved GAF scores in the summer of 2014. Tr.

At pp.

14-15, 195-216, & 223-41. The ALJ noted Plaintiff’'s diagnosis of trichotillomania in July

2014 and a lack of mental status evaluations in subsequent treatment notes, leavin
evidence with which to substantiate Plaintifilfegations. Tr. at p. 15. The ALJ also notg
treatment notes indicating Plaintiff had purchased a recommended workbook but did n
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it to lessen her reported symptoms, she subsequently remained noncompliant wi

workbook and resisted changes to medication, and she did not pursue recommendati

th her

fons for

increased therapy after not reporting any improvement while attending treatment onlyl once

per month. Tr. at pp. 15 & 268-334. The ALJ pointed out that clinical notes indicated

GAF

scores of 55 and 56 between July 2014 and September 2015, suggesting that Plaintiff's

impairments resulted in only moderate symptoms and limitations in social or occupational

functioning and significantly outweighing sevezatlier GAF scores of 50 which were basgd

substantially on Plaintiff's subjective reportsl.

Finally, the ALJ also noted inconsistencies between Plaintiff's testimony/repor

[S to

her treating sources (including that she tends to no chores and does not leave her roony except

to take her daughter to school) and her reports to consultative examiner Dr. Melcher.
p. 16. The ALJ noted that Plaintiff reported to Dr. Melcher that she tended to all per

care, cooked, prepared food, cleaned, did laundry, and could even shop if she had to

undermined her overall credibilityd. The ALJ further noted that, while Plaintiff asserted

a poor social life, she reported a few friengshivith fair family relationships and that

Tr. at

sonal

which

Plaintiff asserted she would be able to manage money if her husband did not do it, she was

able to drive, and she was even able to take public transportétion.

The reasons provided by the ALJ for his credibility determination as summairjized

above are supported by substantial evidence and this Court will not reweigh the evidence of

record.See Vincent. Shalala830 F. Supp. at 133 (“[I]t is not the function of the reviewirg
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court to reweigh the evidence.”) (citi@arroll v. Sec’y of Health and Human Serv&5
F.2d at 642).

D. Whether Substantial Evidence Supports the ALJ’s Step Five
Determination

Although the claimant has the generaldsir to prove he has a disability under th
definitions of the Social Security Act, the burden shifts to the Commissioner at Step Fiv
show there is other work that [the claimant] can perforivi€intyre v. Colvin 758 F.3d at
150 (quotingBrault v. Soc. Sec. Adm|jc83 F.3d 443, 445 (2d Cir. 2012)). “An ALJ ma
rely on a vocational expert’s testimony regagda hypothetical [question] as long as ‘ther
Is substantial record evidence to suppatadesumption[s] upon which the vocational expe
based his opinion’ [and]. . . [the hypothetical question] accurately reflect[s] the limitat
and capabilities of the claimant involvedMcintyre v. Colvin 758 F.3d at 151 (quoting
Dumasv. Schweiker12 F.2d 1545, 1553-54 (2d Cir. 1983); cithagbeuf v. Schweikegs49
F.2d 107,114 (2d Cir. 1981)). “If a hypothetical question does notinclude all of a claim
Impairments, limitations and restrictions, or is otherwise inadequate, a vocational ex
response cannot constitute substantial evidence to support a conclusion of no disa
Pardee v. Astrues31 F. Supp. 2d at 211 (citindelligan v. Chater1996 WL 1015417, at
*8 (W.D.N.Y. Nov. 14, 1996)).

Here, the ALJ found that Plaintiff is capable of performing jobs existing in signific
numbers in the national economy including addresser, document preparer, and o

(housekeeping). Tr. at p. 18. Plaintiff appdarargue that the Step Five determination
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not supported by substantial evidence because the ALJ did not credit further limita
(which would have been work-preclusive) or include them in the RFC. Pl.’s Mem. of
at pp. 28-30. As discussed above, substantial evidence supports the ALJ’s considerg
the Listings, the evidence, and Plaintiff's credibility, as well as his determinatior
Plaintiff's RFC. The Step Five determination based upon the ALJ’s findings is there
likewise supported by substantial evidence and remand is not required on this basis.
V. CONCLUSION

ACCORDINGLY ,itis

ORDERED, that Plaintiff's motion for judgment on the pleadings (Dkt. No. 11)
DENIED; and it is further

ORDERED, that Defendant’s motion for judgment on the pleadings (Dkt. No.
IS GRANTED; and it is further

ORDERED, that Defendant’'s decision denying Plaintiff disability benefits
AFFIRMED ; and it is further

ORDERED, that Plaintiff's Complaint (Dkt. No. 1) BISMISSED.

Dated: August 28, 2018
Albany, New York

yal e/,
We art
U.SMagistrate Judge
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