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w DECISION and ORDER

Currently before the Court, in this Social Security action filecCayl D. (“Plaintiff”)
against the Commissioner of Social Security (“Defendant” or “the CommisYiguesuant to
42 U.S.C.88 405(g)and 1383(c)(3are Plaintiff'sMotion for Judgment on th&leadings and
Defendant’sMotion for Judgment on th€leadings Dkt. Nos.7 & 11 For the reasons set forth

below, Plaintiff'sMotion is grantedand Defendant'#/otion isdenied
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|. RELEVANT BACKGROUND
A. Factual Background
Plaintiff was born infl964 makinghim 50years old athealleged onset datnd 53at
the ALJ’sdecision. Tr. at p.85.! Plaintiff reportedcompleting thewelfth grade, attending
special education classes throughout school, receiviogridficate related to a learning
disability, and attending vocational training for welding. at . 60& 62. He has past work
as a laborer classified as construction worker | by the vocational eXpedt pp. 78 & 96.At
the initial determinatio level,Plaintiff allegeddisability dueto a neck impairment, depression,
bipolar, and numbness in the arms and legs. Tr. at p. 85.
B. Procedural History
Plaintiff applied fora period of disability an®isability InsuranceBenefitson June 9,
2015,and for Supplemental Security Income on June 10, 28llEging disability beginning
March 27, 2015 Plaintiff's applicatios weranitially denied on November 5, 201&fter which
he timely requested a hearing before an Administrative Law Judge (“AREntiff appeared
at ahearing beforédLJ Shawn Bozarth on September 14, 20T7. at pp. 53-82.0n October
24, 2017 the ALJissued a written decision finding Plaintiff was not disabled undeBobial
Security Act. T.at pp.7-26. On July 31, 2018, the Appeals Council denied Plaintiff's request

for review. Tr. at pp. 1-6.

! The Administrative Transcript is found at DKflo. 6. Citations to the Administrative Transcript will bg
referenced as “Tr.” and the Batsmmped page numbers as set forth therein will be used rather ¢hpagi
numbers assigned by the Court's CM/ECF electronic filing system.
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C. The ALJ’s Decision
Generally, inhis decision, the ALJ made the followingevenfindings of fact am

conclusions of lawTr. at pp.12-21 First, the ALJ found that Plaintiffeetshe insured status
requirements of the Social Security Alstough September 30, 2020r. &t p. 12 Secondthe
ALJ found thatPlaintiff has not engaged in substantial gainful activity since March 27, 2015
the alleged onset dated. Third, the ALJ found thaPlaintiff's lumbar degenerative disg
disease is @&evere impairmentld. Fourth, the ALJ found that Plaintifoesnot have an
impairment or comipiation of impairments that rets or medically equalene of the listed
impairments in 20 C.F.R. 8 404, Subpart P, App. 1'{tistings”). Tr. at p.14. Specifically,
the ALJ considered the criteria bisting 1.04 (impairments of the spineld. Fifth, the ALJ
found that Plaintiff haghe residual functional capacity (“RFC”) performlight work except

[he] could occasionally climb stairs and ramps, stoop, kneel, crouch,

crawl, and balance. He could newdimb ladders, ropes, and

scaffolds. He] could never be exposed to unprotected heights or

moving machine parts. [He] should not be exposed to vibrations or

temperature extremes. He could occasionally reach bilaterally, but

would otherwise be able to frequently finger, feel, and handle.
Tr. at pp.14-15. Sixth, the ALJ found that Plaintiff is unable to perform any past relevant.wqrk
Tr. at p.20. Seventhand last, the ALJ found that R&ff is capable of performing other jobg
existing insignificant numbers in the national economy. ak pp.20-21 The ALJ thertore
concluded that Plaintifs not disabled. Tr. at p. 21.

D. The Parties’ Briefings on Their CrossMotions
1. Plaintiff's Motion for Judgment on the Pleadings
Generally, Plaintiff makethree arguments in support of Wkotion for Judgment on

thePleadings. Dkt. No. 7, Pl.’'s Mem. of Law at dd.-18. First, Plaintiff argues the ALJ failed
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to properly consider his neck impairment and resulting limited range of mdtoatpp. 14-
17. Plaintiff also argues his neck impairment should have been found severe esaltitsgr
functional limitations should have been considered in determining his R&C.Plaintiff
maintains the ALJ gave only partial or little weight to all of the treating physigisrons, all
of which indicate Plaintiff has a neck impairment that, at the very least, causes tamigedof
motion of the neck, and “moreteh that it is at least a contributing factor to all of the isst
Plaintiff testified to at his hearing.Td. atp. 13. Plaintiff argues the ALJ’s decision contain
no reference to or evaluation of this impairment other than the evaluation of Pin
credibility and subjective complaints of disabling symptomads.atpp. 16-17.

Second, Plaintiff contends the ALJ’s RFC determination is not supported by sialbst
evidence.ld. atpp. 14-16 Specifically, Plaintiff arguethatthe ALJ only gave p&al or little
weight to the treating physician opinions without pointing to a treating or coingeilta
practitioner that supported his RFC analys$ts. Plaintiff also argues that, despite consultati
examiner Elke Lorensen, M.D., opining moderate restrictions in turning the heAd Jtfailed
to incorporate any limitations in turning the head into the RFC and that the ALJ “haesdppir
gone through Plaintiff’'s voluminous Record and chguigked specific visits, notes, or facts
that fit his desiredutcome.” Id. atpp. 16-18.

Third, Plaintiff argues the ALJ’s Step Five determination is not supportedisgantial
evidence because none of the jobs identified by the vocational expert (“VE”) araibEaig

numbers as required by the regulatiotts.atpp. 1618.
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2. Defendant’s Motion for Judgment on the Pleadings
Generally, Defendant makes two arguments in support dflbtgon for Judgment on
the Pleadings. Dkt. No. 11, Def.’s Mem. of Law at @10. First, Defendant argues tha
substantial edence supports the RFC assessment and that the RFC finding properly accg
for Plaintiff’'s neck impairmentld. atpp. 38. Specifically, Defendant maintains that there
no legal requirement that the ALJ rely on a medical opinion in every casertoléte the RFC
and that the ALJ based the RFC finding on a medical opinion in giving partidhtviei@r.

Lorensen’s opinion, which constituted substantial evidence in support of the ALJ’s

finding. Id. at pp. 34. Defendant maintains Dr. Lorensenhoderate restrictions were

consistent with an RFC for light workkd. atpp. 45. Defendant notes the ALJ also referenc
other medical evidence supporting the RFC finding and argues that Plaintiftiggono
examples of improper evaluation or cherry-picking of the evidence by theldLdtpp. 5-6.
Regarding the ALJ’s consideration of Plaintiff's neck impairment, Defehdontends
the ALJ discussed Plaintiff's allegation that he became disabled due toisseds, his
testimony regarding neck pain, medical evidence related to Plaintiff’'s neekimgnt, and Dr.
Lorensen’s finding that Plaintiff had moderate restrictions turning his hdad.at pp. 6-7.
Defendant points out that Plaintiff has not challenged any of the reasons cited ByJ
justifying the omission of limitations in turning his hedd. atpp. 78. Defexdant also argues
Dr. Lorensen’s moderate restriction in turning the head (the only such limitatioedopy a

physician of record) isonsistent with the ALJ’'s RFC for light workd. atp. 8.
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Second, Defendant contends substantial evidence supports the ALJ’'s Step Five fi
because the 8,554 positions identified by the VE is a significant number of jobs in thelna
economy that Plaintiff can perfornid. atpp. 8-10.

IIl. RELEVANT LEGAL STANDARD
A. Standard of Review

A court reviewing a denial of disability benefits may not deterrdenaovowvhether an
individual is disabled. 42 U.S.C. 8§ 405(%Yagner v. Sec'y of Health & Human Seng06
F.2d 856, 860 (2d Cir. 1990). Rather, the Commissioner’s determinatiorewdl/brsed only
if the correct legal standards were not applied, or it was not supported by sulbsvéttiace.
See Johnson v. BoweBil7 F.2d 983, 986 (2d Cir. 1987) (“Where there is a reasonable
for doubt whether the ALJ applied correct legaingples, application of the substantig
evidence standard to uphold a finding of no disability creates an unacceptable risk
claimant will be deprived of the right to have her disability determination maxbediag to
the correct legal principle9;"accord Grey v. Hecklei721 F.2d 41, 46 (2d Cir. 1983)larcus
v. Califang 615 F.2d 23, 27 (2d Cir. 1979). “Substantial evidence” is evidence that amou
“more than a mere scintilla,” and has been defined as “such relevant evidence amablea
mind might accept as adequate to support a concluskichardson v. Perale€02 U.S. 389,
401 (1971). Where evidence is deemed susceptible to more than one rational interpttetat
Commissioner’s conclusion must be upheRiitherford v. Schweikg685 F.2d 60, 62 (2d Cir.
1982).

“To determine on appeal whether the ALJ’s findings are supported by substd

evidence, a reviewing court considers the whole record, examining evidencbkdtosides,
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because an analysis of the substantiality of the evidence must also includeithadietracts
from its weight.” Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988). If supported |
substantial evidence, the Commissioner’s finding must be sustained “even where iglibg
evidence may support the plaintiff's position and despite that the court’s independgsisar
of the evidence may differ from the [Commissioner'dRdsado v. Sullivar805 F. Supp. 147,
153 (S.D.N.Y. 1992). In other words, this Court must afford the Commissioner’s determin
considerable deference, and may not substitute “its own judgment for thateof
[Commissioner], even if it might justifiably have reached a differestiltaipon ade novo
review.” Valente v. Sec’y of Health & Human Serv&3 F.2d 1037, 1041 (2d Cir. 1984).
B. Standard to Determine Disability

The Commissioner has established a-8tep evaluation process to determine wheth
an individual is disabled as defined by the Social Security Act. 20 C.FAR488520, 416.920.
The Supreme Court has recognized the validity of this sequential evaluatiorspBoaen v.
Yuckert 482 U.S. 137, 140-42 (1987). The five-step process is as follows:

First, the [Commissioner] considers whether the claimant is
currently engaged in substantial gainful activity. If he is not, the
[Commissioner] next considers whether the claimant has a
“severe impairment” which significantly limits his physical or
mentalability to do basic work activities. If the claimant suffers
such an impairment, the third inquiry is whether, based solely on
medical evidence, the claimant has an impairment which is listed
in Appendix 1 of the regulations. If the claimant has such an
impairment, the [Commissioner] will consider him disabled
without considering vocational factors such as age, education,
and work experience; the [Commissioner] presumes that a
claimant who is afflicted with a “listed” impairment is unable to
perform subgantial gainful activity. Assuming the claimant does
not have a listed impairment, the fourth inquiry is whether,
despite the claimant’s severe impairment, he has the residual
functional capacity to perform his past work. Finally, if the
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claimant is unale to perform his past work, the [Commissioner]

then determines whether there is other work which the claimant

could perform. Under the cases previously discussed, the

claimant bears the burden of the proof as to the first four steps,

while the [Commissioner] must prove the final one.
Berry v. Schweike675 F.2d 464, 467 (2d Cir. 1982aycord Mcintyre v. Colvin/58 F.3d 146,
150 (2d Cir. 2014). “If at any step a finding of disability or ssability can be madéhe
SSA will not review the claim ftiner.” Barnhart v. Thompsorb40 U.S. 20, 24 (2003).

[ll. ANALYSI S

A. Substantial EvidenceDoes NotSupport the ALJ’s Analysis of
Plaintiff's Neck Impairment and the Opinion Evidence

1. Applicable Law

At Step Two, the ALJ must determine whether the claimant has a severe impaifment

that significantly limitshis physical or mental abilities to do basic work activities. 20 C.F
88 404.1520(c), 416.920(c). Basic work activities include walking, stansittigng, lifting,

carrying, pushing, pulling, reaching, handling, seeing, hearing, speaking, undegta

remembering and carrying out simple instructions, using judgment, and responding

appropriately to supervision, seorkers, and usual work situation3.aylor v. Astrue 32 F.
Supp. 3d 253, 265 (N.D.N.Y. 2012) (citifgibbs v. Astrue2008 WL 2627714, at *16
(S.D.N.Y. July 2, 2008); 20 C.F.R. 88 404.1521(b)&)). “Although the Second Circuit has
held that this step is limited to ‘screening detminimisclaims,’ [] the ‘mere presence of a
disease or impairment, or establishing that a person has been diagnosed oiwtreadeskfise
or impairment’ is not, by itself, sufficient to render a condition sevefaylorv. Astrug 32 F.

Supp. 3d at 265 (quotinBixon v. Shalala54 F.3d 1019, 1030 (2d Cir. 199%)pleman v.

Shalalg 895 F. Supp. 50, 53 (S.D.N.Y. 1995)). Overall, the claimant retains the burdg¢n of
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presenting evidence to establish severlty. (citing Miller v. Comm’r of Soc. Sec2008 WL
2783418, at *6-7 (N.D.N.Y. July 16, 2008)).

The failure to find a specific impairment severe at Step Two is harmless thbekéJ
concludes (a) there is at least one other severe impairment, (b) the ALJ comitiu¢he
sequential evaluation, and (c) the ALJ provides explanation showing he tdggoasidered
the evidence related to the impairment that is ultimately founesaware. Fuimo v. Colvin
948 F. Supp. 2d 260, 26 (N.D.N.Y. 2013) (citindillingham v. Astrue2010 WL 3909630
(N.D.N.Y. Aug. 24, 2010)eport andrecommendation adégd, 2010 WL 3893906 (N.D.N.Y.
Sept. 30, 2010))see also ReiceSolon v. Astrug523 Fed Appx. 796, 798 (2d Cir. 2013)
(finding that any error in failing to find plaintiff's anxiety and panic disosiafrere at Step Two
would be harmless because the Aduind other severe impairments present, continued thro
the sequential evaluation process, and specifically considered plaintifiistyamxd panic
attacks at those subsequent steps).

RFC is defined as “what an individual can still do despite his odilmtations . . .
Ordinarily, RFC is the individual’s maximum remaining ability to do sustaine#t activities
in an ordinary work setting on a regular and continuing basigardee v. Astrues31 F. Supp.
2d 200, 210 (N.D.N.Y. 2009) (quotirdelville v. Apfe| 198 F.3d45, 52(2d Cir. 1979). “In
making a residual functional capacity determination, the ALJ must congiddsimant’s
physical abilities, mental abilities, symptomology, including pain and other limitatiomd w
could interfere with work activities on a regular and continuing bastardeev. Astrue 631
F. Supp. 2d at 210 (citing 20 C.F.R. § 404.1545(a)). “Ultimately, ‘[a]ny impairnetated

limitations created by an individual's response to demands of work . . . muslelotedh the




RFC assessment.Fendrickson v. Astry@012 WL 7784156, at *3 (N.D.N.Y. Dec. 11, 2012
report and recommendation adopte@013 WL 1180864 (Mar. 20, 2013yuoting Social
Security Ruling (“SSR”) 88.5, 1985 WL 56857, at *8).

The Second Circuit has long recognized the ‘treating physician ruletsiet 20 C.F.R.
88 404.1527(c), 416.927(c)‘[T]he opinion of a claimant’s treating physician as to the naty
and severity of the impairment is given ‘controlling weight’ so long as it is-suglborted by
medically acceptable clinical and laboratory diagnostic techniques antlirecansistent with

the other substantial evidence in the case recofar&ekv. Colvin 802 F.3d 370, 375 (2d Cir.

re

2015) (quotingBurgess v. Astryes37 F.3d 117, 128 (2d Cir. 2008)). However, there are

situations where the treating physician’s opinion is not entitled to controllirgihtyen which
case the ALJ must “explicitlgonsiderjnter alia: (1) the frequency, length, nature, and exte
of treatment; (2) the amount of medical evidence supporting the opinion; (3) the cogsa$te

the opinion with the remaining medical evidence; and (4) whether the physiciandsaiispe

Greekv. Colvin 802 F.3d at 375 (quotirgelian v. Astrue708 F.3d 409, 418 (2d Cir. 2013)).

However, “[w]here an ALJ’s reasoning and adherence to the Regulations is loteds, et
required to explicitly go through each and every factor ofRbegulation.” Blinkovitch v.
Comm’r of Soc. Sec.2017 WL 782979, at *4 (N.D.N.Y. Jan. 23, 201rgport and
recommendation adopte@017 WL 782901 (N.D.N.Y. Feb. 28, 2017) (citidgwater v.
Astrue 512 Fed Appx. 67, 70 (2d Cir. 2013)). After consideg these factors, “the ALJ mus
‘comprehensively set forth [his] reasons for the weight assigned teatingy physician’s

opinion.” Greekv. Colvin 802 F.3d at 375 (quotirgurgess v. Astryée37 F.3d at 129).
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2. Relevant Opinion Evidence
In September 2015, consultative examiner Dr. Lorensen noted Plaintiff had a n(
gait and stance, but wasable to walk orhis heels without difficulty. T. at p.406. He had
limited range of motion in the cervical spjmeep tendon reflexes wagrhysidogic and equal
in theupper and lower extremitigso sensory deficstwerenoted andPlaintiff hadfull strength
in the upper and lower extremitjemtact fand and finger dexterityand full grip strength
bilaterally. Tr. at p.407. Dr. Lorensen diagnoseteck painstatuspost cervical spine surgery
andhypertensiorand opined that there wene gross limitations to sitting, standing, walking
or handling small objects with the haradsd noderate restriction® bending, lifting,reaching,
and turning the headd.
In August 2016, Monique Morneault, P@, indicated Plaintiff was first seen in Jun
2015 and clinical findings indicated cervical myelopathy unimproved or with minil
improvement following spine surgery in June 201%. at p. 546. In October 2016gating
physicianDr. Healey opined Plaintif€ould occasionally and frequently lift and/or carry les
than 10 pounds, stand and/or walk less than two hours in arheightvorkday sitless than
six hours in an eightouw workday could occasionally kneel and stoop, and neeued
periodically alternate sitting and standing to relieve pain or discomiorat p.547. He also
indicated Plaintiff wadimited in pushing and/or pullingvith theupper and lower extremities
and should never climb, balance, crouch, or crddl. Plaintiff could rever reackand could
occasionally handle, finger, and feel.r. &t p. 549. He was limited in his tolerance of
temperature extremes, vibration, humidity/wetness, and hazamdsat g@.550. Dr. Healey

indicated that pain was present to such an extent as to be distracting toa@edoamance

11

prmal

D

mal




of daily activities or workthat physical activity such as walking, standing or bending gre

increasd pain causing abandonment of tasks related to daily activities or work, and

medicationwould severely limitPlaintiff's effectiveness in the work place due to distractign,

inattention, and drowsiness. &t.p.551. Dr. Healey indicated these limitatisnverepresent
since approximatelipecember 2014. Tr. at p. 552.

In an October 2016 letter, Dr. Healey noted that he had treated Plaintiff for upper
and neck paiand that Plaintiff prognosis was not good.r. &t p. 553. It was his opinion tha
Plaintiff could not return to work at that tinaed Plaintiffhad undergone neck surgery recent
but had not done welDr. HealeydoubtedPlaintiff would ever return to workld.

In August2017, Dr. Healey opined Plaintiff coutibcasionally lift and carry up to 10
pounds, sit for 15 minutes at a time for three hours total, stand for five minutes at @r tirfhe
minutes total, walk 5 minutes at a tifioe 45 minutedotal, could never reach overhead, coul
occasionally reacn other directions couldoccasionally handle/finger/feadpuld never push
or pull, could occasionally use the bilateral feet fibre operation of foot controlsgould
occasionally climb stairs and ramgguld occasionally stoop, kneerouch and crawland
couldnever climb ladders or scaffolds or balance. at pp.598-600. He could ccasionally
tolerate moving mechanical parsd operating a motor vehicle, but couldver tolerate
unprotected heights, humidity and wetness, extreme cold/heat or vibratioms.pd.601-02.
Dr. Healey indicated theseitationshad been present since October 2014. Tr. at p. 603.

3. The Court’'s Analysis
At Step Two, the ALJ found Plaintiff lumbar degenerative disc disease is a sev

impairment Tr. at p.12. In determining his RFChe ALJconcludedPlaintiff could perform
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a modified range of light work. rTat pp.14-15. Plaintiff argueghatthe ALJerred in failing
to find Plaintiff's neck impairments severe or properly consider the resulting functior
limitations in determining his RECPIlaintiff contendsthat the RFC determination is not
supported by substantial evidence, in part because the ALJ failed to incorporateiiatiphis
in turning the head despite the opinion of Dr. Lorend@lis Mem. of Lawat pp. 1216. The
Court finds tleseargumerd persuasive for the following reasons.

First, the Court is not convinced that the ALJ properly considered Plaintiffgedlle
neck impairment desia finding at least one other sevemepairment and continuing the
sequential evaluation. rTat pp.12-21. Namely, the Court is troubled by the ALJ’s failure
mention Plaintiff's alleged neck impairment at all at Step Twn.affpp.12-14. Specifically,
the ALJ recounted that Plaintiff had alleged “poshcussion syndrome, migraine headach¢
a mood disorder, adjustment disorder, and alcohol abuse][,]” but found these impairment
non-medically determinable because there was “no evidence from an acceptable medical
establishing the existence of these conditionBt” at p.13. Documentation from the initial
determination on Plaintiff's claims showed he alleged a neck impairment itioadtb
depression, bipolar, and numbnesthmarms and legs.rTat pp.85& 99. Plaintiff's testimony
from the September 2017 administrative hearing included details about his neekpwatii
two previous surgeries. rTat pp.62-67, 70, 73& 75. Consultative examiner Dr. Lorense
diagnosed neck pairandstatuspost cervical spinsurgeryand opined limitations in turning the
head. T.atp. 407. Yet, the ALJ’s analysis at Step Two does not refigadicit consideration
of the evidence of record related to Plaintiff's alleged neck inmpairtand leaves the Court

unsure whether the ALJ found this impairment to be-s@rere or even nemedically
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determinable Tr. at pp. 12-14. Further, although the ALJ did consider Listing 1.(

(impairments of the spinejhe ALJ did not otherwise mention a neck impairment whg

D4

eN

determining Plaintiff's severe and neevere impairments or when considering the Listings.

Id.

Second,although a failure to exitly articulate a finding regarding the severity g
Plaintiff's neck impairment at Step Two may be harmless because the ALJ ditlléadtaone
other impairmenseverecontinued the sequential evaluatiand discussed evidence related
Plaintiff's cervical spine impairmenthe ALJ’slimited analysis regardinthisneck impairment
leaves the Court unsure if he adequately considered the evalghtienitationsrelated to this
impairmentat Step Two and the subsequent stdpsimov. Colvin 948 F. Supp. 2d at 26M;
ReicesColonv. Astrue 523 Fed Appx at 798. To be surg¢he ALJ did mention Plaintiff's
alleged neck impairment within his RFC analysis, refertimgneck issues” and noting
Plaintiff's testimony regarding his neck pain and related symptoms, two negkries,
physical therapy and chiropractic treatment. af p.15. The ALJ also noted other evidenc
related to Plaintiff's cervical spine impairment and Dr. Lorensen’s exaionndut the Court
is again struck by the ALJ's lack afareful analysis specific to Plaintiff's alleged nec
impairmentand related fitations CompareTr. at pp.15-19with Tr. at pp. 338, 347, 273,
387, 293, 295, 300, 416, 428, 488, 500, 533, 562, 58085606.

Notably, the ALJ indicated Plaintiff “exhibited no musculoskeletal tendernteaigyhg
leg raise testing wasegative, [his] range of motion was full, his reflexes were intact,
strength was full, he had a normal gait, and he appeared in no acute distreasp.I6. The

ALJ concluded “[t]hese consultative examination findings demonstrate no sléfisitting,
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standing, walking, lifting, or carrying, that would interfere with the abibitperform a range

of light work.” It appears the ALJ focused on Plaintiff's lumbar degenerative disc diseas¢ and

failed tomention that Dr. Lorensen’s examinationetbtimited range of motiom the cervical
spine Tr. at pp.16 & 407. The ALJ also did not initially note that Dr. Lorensen opin

moderate restrictions in reaching and turning the hé&hd

The ALJdid observe that Plaintiff was noted to have a plateau in improvement in August

2015, but indicated that imaging of thginefound good positioning of the softwarer. @t p.
16 & 399. The ALJ noted he considered Plaintiff's surgical history, but concltitied
evidence of record supports significant healing following these procedurest pp.17, 560,
& 562. The ALJ alssubsequentlhynoted Dr. Lorensen’s opined moderate restrictions
bending, lifting, reaching and turning the head (and no grostatiomns in sitting, standing,
walking, or handling small objects) agdve partial weight tthis opinion, noting it provided
a detailed supporting explanation, but that the evidence of record supported that Bai
limited to a range of light work.Tr. at pp.18 & 404-08. The ALJ indicated this evidence
included findings that Plaintiff's gait was slowed and he had decreased rangeaf asotvell
as findings of a disc herniation at-C%, mild posterior disc osteophyte complex formation
C5C6 ard C6C7, and bilateral facet hypertrophy at-C8 with only mildto-moderate
spurring. Tr. at pp. 18, 27&,533. However, the ALJ’s analysis of this and the other opin
evidence does not otherwise discuss the opined limitations related to turning the hbad
they were not included in the RFC. Tr. at pp. 14-20.

Third, the ALJ consistently indicated that, postvical spine surgery, Plaintiff's wound

was healing well and he had a relaxed gait in December 201%t @p.17-19& 560. The
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ALJ appears to hawdtilized thisDecember 201progress note tat least partiallgliscount the
opinions from treating sources Gregory Healey, M.D., and chiropractor ARggta D.C.,
affording them only partial weighSeeTr. at pp.17-19, 28392, 54554,& 598-604.However,
the ALJ’'s analysis neglects to mention subsequent treatment notes and opiomorSrfr
Healey and seemingly ignogs Dr. Healey'sndications that Plaintiff had clinical findings

including cervical myelopathy unimpres following spine surgery and minimal improvemer

SeeTr. at pp.17-19, 546& 553. Indeed, in October 2016, neurosurgeon Paul Penar, M.

could only conclude that cervical myelopathy was causing Plaintiffduakspasms and sens
of weakness whiclvas not helped by a second operation for posterior decompressicat.
pp. 578-79& 586. The ALJ’s decisioralsodoes not include discussion of an October 20
letter from Dr. Penar indicating a diagnosis of cervical myelopathy and notagtif®!
continued to have spasticity and weakness as a primary limitation of function migbt
improve up to two years from the time of surgery with the initial operation beingnen22,
2015. T. at p.586. Again, the Court is left unsure why the ALJ did not discussetrieence
in his decision or further explain his finding as to the severity of Plaintiffegedl neck
impairment. SeeTr. at pp. 12-20.

“To be sure, ‘[a]n ALJ is not required to discuss in depth every piece of evidg
contained in the record, so long as the evidence of record permits the Court to gle@mie rg
of an ALJ’s decision.”” Coleman v. Comm’r of Soc. Se2015 WL 9685548, at *5 (N.D.N.Y.
Dec. 11, 2015)eport andrecommendation adopte2D16 WL 109994 (Jan. 8, 201@uoting
LaRock ex. rel. M.K. v. Astru2011 WL 1882292, at *7 (N.D.N.Y. Apr. 29, 2011)). Howeve

as in Coleman the ALJ’s reasoning for choosirtbe particularDecember 201%reatment
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record and not otherss not clear. Id. It is not apparent from the Court’s review of the ALJ
decision and the evidence that the ALJ properly consideredrhieety of theevidence related
to Plaintiff's alleged neck impairment.

Further,the ALJ is required to provide rationale in the written decision sufficient
allow this Court to conduct an adequate review of his findingamedallah ex rel. E.B. v.
Astrue 876 F. Supp. 2d 133, 142 (N.D.N.Y. 2012) (“A court ‘cannot . . . conduct a review
is both limited and meaningful if the ALJ does not state with sufficient clarity tlaé lelgs
being apped and the weight accorded the evidence considered.”) (quigkimgan on behalf
of Morgan v. Chater913 F. Supp. 184, 188 (W.D.N.Y. 1996))Booker v. Astrue2011 WL
3735808, at *5 (N.D.N.Y. Aug 24, 2011) (“The crucial factors in an ALJ’s decision must b
forth in sufficient detail as to enable meaningful review by the court.”) (cRemgaris v.
Heckler, 728 F.2d 582, 587 (2d Cir. 1984))ickman ex relM.A.H. v. Astrug728 F. Supp. 2d
168, 173 (N.D.N.Y. 2010) (“The ALJ must ‘build an accurate and logical bridge from
evidence to [his] conclusion to enable a meaningful review.””) (qu@tegle v. Barnhar290
F.3d 936, 941 (7th Cir. 2002)). Th&LJ's analysis regarding Plaintiff's impairments i
confusing at best and appears to ignore some of the evidence at worst. It fails to grg
logical bridge to support the ALJ’s finding$herefore, the Court finds that the ALJ’s finding
related to Riintiff's impairments and RFC as well #ee opinions fronDr. Lorenserand Dr.
Healeyare not supported by substantial evidence.

Finally, the Court’s review finds similar confusion in the ALJ’s analysis of Plémtif
alleged mental impairmentSpecifcally, theALJ found only lumbar degenerative disc disea

to be a severe impairmeand initially indicated that Plaintiff had alleged “pesbncussion
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syndrome, migraine headaches, a mood disorder, adjustment disorder, and alcohol abus
found these impairments to be nmedically determinable because there was “no evide
from an acceptable medical source establishing the existence of these cahdifioms pp.
12-13. The ALJ then stated that Plaintiff's “medically determinable mental impais,
considered singly and in combination, do not cause more than minimal limitatias] ialditity
to perform mental work activities and are therefore nonsevede. The ALJ also stated that]
“[blecause the claimant’'s medically determinable mental impairments cause recthmao
‘mild’ limitation in any of the functional areas, they are nonseverex” alp. 14. Despite
considering Plaintiff’s limitations in the fodnctional areas, the ALJ did not provide furthg
clarification as to which mental impairments were found to bemedically determinable or
non-severe(the latter of which would have then needed to be considered by the ALJ &
subsequent steps in the sequential evaluation). Tr. at pp. 13-14.

For the reasons above, the Court finds that substantial evidence does not supp
ALJ’s findings regarding Plaintiff’'s impairments and RFC or his consideratf the opinion
evidence. Remand ikerefore required on these bases.

B. The ALJ’s Step Five Determinatio

Because remand iecessary to address the issues identified above, the Court de

to reach a specific finding on Plaintiff’'s argument that the ALJ’s Stepd&termination is not

supported by substantial evidence because none of the jobs idehtifidte VE are of

p[,]” but

1ce

t the

ort the

clines

significant numbers. However, upon remand, the ALJ should consider the need to conduct a

new Step Five determinatiam light of his consideration of Plaintiff's RFC.
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V. CONCLUSION

ACCORDINGLY , itis

ORDERED, that Plaintiff's Motion for Judgment on thd’leadings (Dkt. No.7) is
GRANTED; and it is further

ORDERED, that Defendant’s/otion for Judgment on th&eadings (Dkt. No. 1) is
DENIED; and it is further

ORDERED, that Defendant’s decision denying Plaintiff disability benefits
VACATED, and this case REMANDED, pursuant to Sentence Four of 42 § U.S.C. 405
for proceedings consistent with this Decision @rder.

Dated: October25, 2019
Albany, New York

//_7 /‘;
We art
U.SMagistrate Judge
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