Kotler v.Jubert et al

Doc. 274

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

KERRY KOTLER,
Plaintiff,

V. 9:06-CV-1308
(FJS/DEP)
L. JUBERT, Deputy Superintendent of
Security; W. DANN, Correction Sergeant;
DARWIN DAILY, Corrections Officer; and
DAVID CHARLAND, Corrections Officer,

Defendants.

APPEARANCES OF COUNSEL

KERRY KOTLER
97-A-6645

Franklin Correctional Facility
P.O. Box 10

Malone, New York 12953
Plaintiff, pro se

OFFICE OF THE NEW YORK GREGORY J. RODRIGUEZ, AAG
STATE ATTORNEY GENERAL WILLIAM A. SCOTT, AAG

The Capitol

Albany, New York 12224

Attorneys forDefendants

SCULLIN, Senior Judge

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nyndce/9:2006cv01308/65571/
https://docs.justia.com/cases/federal/district-courts/new-york/nyndce/9:2006cv01308/65571/274/
https://dockets.justia.com/

MEMORANDUM-DECISION AND ORDER
I.INTRODUCTION
A jury trial was heldoetweenNovember 30, 301&ndDecember 2, 2016t the
conclusion of which the jury returned a verdict in favor of Defendants. Plaintiff nowsnhave
judgment as a matter of lgpursuant to Rule 50 of the Federal Rules of Civil Procedure or,
the alternative, for a new triplrsuant to Rule 59 of the Federal Rules of Civil Procedbes

Dkt. No. 266. Defendants opposéstimotion. SeeDkt. No. 271.

1. BACKGROUND

Plaintiff Kerry Kotler filed a complaint seeking compensatory and punitiveadas
under 42 U.S.C. § 1983, alleging, among other things, that Defendants planted a weapon
prison cell and then disciplined him for possession of that weapon in retaliation for his
participation as a member of the Inmate Grievance Resolution Comfi@e&C") and for
filing individual grievances in violation of his rights under the First Amendm®&aeDkt. No. 1.

At the trial, Plaintiff called Gregory Stanley, John Donalld Defendants Daily, Dann
Charland, and Jubert as witnesseRlaintiff also testified Defendang called a single witness,
Defendantiubert. At the end of the third day of trial, the jury returned a unanimous verdic
favor of DefendantsSeeDkt. No. 261.

Plaintiff now moves for judgement as a matter of lawirothe alternativefor a new
trial. See generall{pkt. No.266. Plaintiff raises five grounds to support his motibinst,

Plaintiff argues that the verdict is against the weight of the evidence be¢kauseing of the

1 John Donelli andefendantCharland were unavailable to testify in person; therefore, the (

n

in his

Court

allowed parts of each of their previous depositions to be read into the record.
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searchof his celland packing of his possessions is, according to him, temporally irb@ssi
Second, Plaintiff contends that the Court erred in sending information into the juryincibe
form of a response to the jury's question, which was not entered into eviddmick. Plaintiff
asserts that the Court erred in prohibiting fiom putting all of his grievance records into
evidence.Fourth, Plaintiff argues that ti&ourtfasttrackedthe trialin a manner that denied
him full and fair due process. Finally, Plaintiff asserts that the Court ierdigmissing his due

process claim agnst Defendant Jubert.

[11. DISCUSSION

A. Rule 50(b) motion for judgment as a matter of law

Defendants argue that Plaintiff cannot bring a motion pursuant to Rule 50 "without
showing that a ruling is required to prevent 'manifest injustice™ becadagdaeto move for
judgment as a matter of law before the Court submitted the case to th&¢aykt. No. 271 at
5 (quotingHenry v. Dinelle 929 F. Supp. 2d 107, 114 (N.D.N.Y. 2013)). Defendants conte
that "[m]anifest injustice 'exists only whe jury's verdict is ‘wholly without legal supportSee
id. (quotingHenry, 92 F. Supp. 2d at 114 (quotation omitted)). Defendants argue that Plai
cannot showhata manifest injustice has been done because he "failed to prove that the
Defendantgplanted a weapon on him or that they retaliated against [him] for his grievance
activity." See id

To the contraryPlaintiff argues that "defendants' account of what occurred lacks the
'‘window of opportunity’ necessary to be physically possible"; and, thus, the verdiat wa
"manifest injustice."SeeDkt. No. 272 at 1 Plaintiff also argues that the Court "stated prior t

the verdict that it would hear the parties' motions at a later tiee'id

a
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Rule 50(b) of the Federal Rules of Civil Procedure provides, in pertinent part, as fojlows

If the court does not grant a motion for judgment as a matter of law made under
Rule 50(a), the court is considered to have submitted the action to the jury subject
to the court's later deciding the legal questions raised by the mdtmtater than

28 days after the entry of judgmenbr if the motion addresses a jury issue not
decided by a verdict, no later than 28 days after the jury was dischatged

movant may file a renewed motion for judgment as denaf law and may

include an alternative or joint request for a new trial under Rule 59.

Fed. R. Civ. P. 50(b).

Thus, a pre-requisite for a pdsial motion for judgmenas a matter of lawg a motionseeking
relief on similar grounds during the trighee Exxon Shipping Co. v. Bakeb4 U.S. 471, 485
n.5 (2008) (stating that "[a] motion under Rule 50(b) is not allowed unless the movant sought
relief on similar grounds under Rule 50(a) before the case was submitteduxyti{eijations

omitted).

As Plaintiff admits, he did nohake a Rul&0(a) motion during triaf. However,
Plaintiff may still seek relief pursuant to Rule 50(b) "to prevent manifest injusticee v. City
of Syracuse670 F.3d 127, 153 (2d Cir. 201@2)tations omitted) Plaintiff's only argument in

this rggardis that the verdict is against the weight of the evidence.

In support of this argumen®laintiff focuses on certain timing issues that leeds
demonstrate that Defendants conspired to plant a weapon in his cell. Plaintifidsahtd "an
8:35/am {2 Dorm Log entry indicates all of [his] property was 'secured in offictorage room

and [Defendant Daily] could not have been in [his] culaecteng the property between the time

2 Plaintiff's assertion that the Court stated that it would consider motions at a later time is
erroneous. Defendants moved for relief under Rule 50; therefore, Plaintiffrgirnda the

opportunity, yet failed, to make such a moti@eeDkt. No. 256 at 2 ("Defendants move for g
directed verdict pursuant to Rule 5Reserved").

-4 -




of 8:35/am and 9:20/am as he claimed if the property was secured in storagenad.th8ee
Dkt. No. 266-2 at 2 Furthermore, Plaintiff asserts that Defendant Daily claimed to have

downloaded the photograph of the weapon up front in the administration building
at 9:20/am; and if [he] had just completed the search of [P]laintiff's progerty a
9:20/am, there was no time available for [Defendant Daily] to secure [Hflainti
property in the officers' storage room, secure a ride up front, travel through
multiple gates and check points, secure the camera box key, then the camera, take
a photograph of the weapon, plug the camera into the computer, upload the
photographic image taken, and then type up the language pestraat the
bottom of the digital image he created, before 9:20/am.

174

See id

Thus, Plaintiff contends that Defendant Daily's testimony was not credibleeten possible."

See id.

However, in determining a Rule 50 motion, a coumiust give defereze to all credibility,
determinations and reasonable inferences of the jury, and may not weigh thiityredi
witnesses. . ." Kinneary v. City of New York01 F.3d 151, 155 (2d Cir. 2010) (quotation
omitted);see also Zellner v. Summerl#B4 F.3d 344, 370 (2d Cir. 2007) (stating that, "[i]n

considering a motion for judgment as a matter of law, the district ‘coust draw all reasonabl

D

inferences in favor of the nonmoving party, and it may not make credibility determinationg or
weigh the evider®' (quotation omitted) In other words, a court will not grant judgment as a
matter of law unless
"(1) there is such a complete absence of evidence supporting the verdict that the
jury's findings could only have been the result of sheer surmise and conjecture, or
(2) there is such an overwhelming amount of evidence in favor of the movant that

reasonable and fair minded men could not arrive at a verdict against him."

Mallis v. Bankers Trust Cp717 F.2d 683, 688-89 (2d Cir. 1983) (quotation and datitestion
omitted).

The Court findsthat on this recordPlaintiff cannot meet this standards the Court

explainedn its instructions to the juryt was Plaintiff's burden to prove by a preponderance [of
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the credible evidence that "Defendants Jubert, Daily, Dann, and Charland violdtedthis
Amendment rights by retaliating against him for his participation as a memberlofrtht
Grievance Resolution Committee and for filing grievances on his own beBaéDkt. No. 260
at 10. "Specifically, Plaintiff [had to prove] that Defendants planted a weapon in his prison|cell
which resulted in his being disciplined for possessing that weai8we'id

A review of the record makesear that the jury weighed the credibility of Defendant
Daily, as wellasthe other witnesses, against the credibility of Plaintiff, and found in favor of
Defendants.Each Defendant specifically testified that he did not plant a weapon in Plgintiff'
cell. Plaintiff testified to the contrary. It was within the jury's purviewitedit Defendants'
testimony rather than Plaintiff'shen considering the evidence. Therefore, the Court fivads
there will be no "manifest injustice"” if the Court denies Plaintiff's mdiwogudgment as a

matter of law and, accordinglyit does so

B. Rule 59 motion of anew trial
1. Standard of review
A court may grant a new triafor any reason for which a new trial has heretofore begn
granted in an action at law in federal coutt[Hed. R. Civ. P. 59(a)(1)(A). ™A motion for a new
trial ordinarily should not be granted unless the trial court is convinced that tHeagpirgached
a seriously erroneous result or that the verdict is a miscarriage of jusfitdans v. N.Y. City
143 F.3d 100, 102 (2d Cir. 1998) (quotinghtfoot v. Union Carbide Corp110 F.3d 898, 911

(2d Cir. 1997)).




2. Plaintiff's grounds for a new trial
a. Weight of the evidence

"The standard for granting a new trial pursuant to Rule 59 is somewhatdesagxhan
the standard for granting judgment as a matter of law pursuant to Rule SIS v.
Melendez567 F. Supp. 2d 480, 482 (S.D.N.Y. 2008) (cifitanley v. AmBase Cor@337 F.3d
237, 244 (2d Cir. 2003)). In thatgard "a court may order a new trial even if subsita
evidence supports the jury verdict, and the court is free to weigh the evidenself@nt need
not view the evidence in the light most favorable to the non-moving pddydt 482-83
(citation omitted). However, ™a decision is against theight of the evidence. . if and only if
the verdict i (1)] seriously erroneous 0of4)] a miscarriage of justice.'Raedle v. Credit
Agricole Indosuez670 F.3d 411, 417-18 (2d Cir. 2012) (quotiragrior [v. Waterford Bd. of
Educ.], 277 F.3d [633,] 635 [(2d Cir. 2002)Ppther citation omitted)

As the Court explained above, the weight of the evidence supports the jury's verdig

Therefore, the Court deni®daintiff's motion on this ground.

b. The jury note
During deliberations, the jury sent a note to the Court with two questiorss, thejury
asked "Were there video cameras H24147?" SeeDkt. No. 259 at 1. Second, they asked"Is
an inmate allowed to ask why they are being detain&¥#'id. The Court responded, "No the
are not cameras ind. Yes, an inmate may ask why he/she is being detairfeek'id at 2.
Before responding to the note, the Court provided the parties with an opportunity t
discusdts contents and the Court's response. The Court read the questianpaatigs and

asked them to confirm the appropriate ansv@seDkt. No. 266-3 at 132The parties agreed

—+
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with the response and, importantly, raised no objecti&e® id Although Plaintiff argues that
he did not have an opportunity to object, thatléarly incorrect as the trial transcript
demonstratesTherefore the Court finds that Plaintiff has waived any objection to the Court
response to the jury noteSee Tatum v. JacksoB68 F. Supp. 2d 584, 595 (S.D.N.Y. 2009);
Bennaceur v. LatrenfdNo. 92 Qv. 3748, 1993 WL 330497, *3 (S.D.N.Y. Aug. 24, 1993).

Furthermore, the jury note provides no basis to find that the jury's questions indica
confusion about the legal requirements applicable to Plaintiff's First Amendetaliation
claim. In addition, although Plaintiff argues to the contrary, the note's factual acoammegt
seriously be disputed.

Therefore, because the Court's response to the jury's note provides riorbasis

overturning the verdict, the Court desPlaintiff's motion on this ground.

c. Grievance records
Plaintiff argues that the Court erred in failing to allow hinmtooduce into evidence
certain grievances and recommendations that demonstrated his protected c8eebkt. No.
266-2 at 5.Plaintiff contends thate laida proper foundation for the evidence and thest
evidencewas highly relevant; therefore, the Court should have allowed its introdu&emid
see alsdkt. No. 266-1 at 9 Plaintiff further states that the addit@l grievances "had
independent relevance that went way beyond establishing the fact that the conduct was

protected."SeeDkt. No. 272 at 5.

3 Plaintiff further asserts that he made his objection known to the Deputy Court<@leiDit.
No. 266-1 at 8; however, there is no record that this transpired; and, in any eventf Résieti

objected to the Court.
-8-
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Pursuant to Rule 403 of the Federal Rules of Evidence, "[t]he court may exckidmte
evidence if its probative value is substantially outweighed by a danger méedlessly
presenting cumulative evidentd-ed. R. Evid. 408emphasis added)in this case, the
relevance and probative value of Plaintiff's grievances and grievance reodiations were to
show that he engaged in protected activity. The Court recognized as much and aléomtét! R
to admit many of these records into evidence. Furthermore, the Court instructeg thatjias
a matter of law . .these actions constitute protected activitg&eDkt. No. 260 at 11.

Plaintiff asserts "that the substance of the writings, and the manner im effiatals
responded to that activity had independent relevance that went way beyond establsfang |
that the conduct was protectedseeDkt. No. 272 at 5.However, Plaintiff fails to articulate an
specifics with rgardto the independent relevance of each grievance repserDefendants
imply, Plaintiff never attempted to connect any individual defendant with any of thiéicpe
grievances.Moreover Plaintiff disregards what this case was ultimately abowhether
Defendants planted a weapon in Plaintiff's cell in retalidoomis conduct on the IGRC and h
filing of individual grievancesindeed, Plaintiff readily acknowledged much.SeeDkt. No.
271-1 at 1:180 (stating thathis case is "about whether these defendants over here retalia
against me and/or aided otharghat retaliation to do so for my protected activit)es"
Thereforethe Court findghat, becausthe excluded grievances had no independent releyan
the Court properly excludetttemasunnecessarily cumulativeThus, the CourdeniesPlaintiff's

motion on this ground.
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with the Court's rulings regarding the scope of his examination of Defendants rizaDaiéy.

In sum, Plaintiff asserts the following errors with respect to his examinatibiesefwitnesses:

d. Fast-tracked trial

Plaintiff's argumenthat the Court "fastracked" the triafocuseson his disagreement

(1) the Court erroneously ruled that Plaintiff's inquiry into Defendant Daily'slestioin
of the time he spent performing the search of Plaintiff's property wasviardlsee
Dkt. No. 266-1 at 13 (1 82);

(2) the Court erroneouslkypld Plaintiff to "move along” when he attempted to establigh

the anount of property he had in his culsee id.at 14 (Y 84);

(3) the Court erroneously ruled that Plaintiff's inquiry into how long it took Defendal
Daily to move his property into the storage room was irrelesaetjd at 15 (11 90,
94);

(4) the Court impermissibly limited Plaintiff's examination of Defendant Daily to five
additional minutes on the ground that he had already elicited the majority of the
relevant testimony that he could from the witneeg id.at 16 ( 97), which resultec
in his inability to mpeach Defendant Daily regarding inconsistencies in his
deposition testimonysee id at 16-17 (1 100, 101, 201);

(5) the Court erroneously ruled that photographs of security doors were irrekeaid,
at 17 (11 1096);

(6) the Court erroneously clarifigtdat Defendant Daily had testified that someone els
had put Plaintiff's property into storagee id.at 19 (1 112);

(7) the Court incorrectly found that Plaintiff's attempt to impeach Defendant Dann's
recollection of whether it took him five or three miesito get to the2 dorm was
irrelevant,see id at 20 (1 118);

(8) the Court erroneously told Plaintiff to move along when he tried to impeach
Defendant Dann's recollection regarding whether he arrived with or witteut
roundsmen at the 1-2 dorreee idat 21 (1 122);

(9) the Court erroneously ruled that "[w]hat happened to the property after the sea
not really an issue in this cases€e idat 23 ( 131).

bE
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Due to these errors, Plaintiff asserts that he was unable effectively to maksaitha
Defendant Daily lacked the "window of opportunity” to conduct a thorough searchmtffPda
property and then go to the administrative office and take a photo of the weapon between
a.m. and 9:20 a.m.

As the Court has already noted[d]' motionfor a new trial ordinarily should not be
granted unless the trial court is convinced that the jury has reached a geroustous result g
that the verdict is a miscarriage of justiCe.Tessew. Bd. of Educ. of City Sch. Dist. of City of
New York 370 F.3d 314, 320 (2d Cir. 2004) (quotation omitted). In that regard, when a p3
moves for a new trial on the ground that the court erroneously excluded evilsitas
witness testimony,Rule 59 is read in conjunction with Rule 61X5arnett v. Udercover Officer
C0039 No. 1:13ev-7083, 2015 WL 1539044, *10 (S.D.N.Y. Apr. 6, 2015)). Rule 61 provid
that "[u]nless justice requires otherwise, no error in admitting or excluding eeedencany
other error by the court or a partyis ground ér granting a new trial.. . At every stage of the
proceeding, the court must disregard all errors and defects that do not@ffpetiy's
substantial rights."Fed. R. Civ. P. 61Furthermore, "[whether an evidentiary error implicate
a substantial right depends time' likelihood that the error affected the outcome of the 'tase.
Tesser370 F.3d at 319 (quotation omitteddIithough Plaintiff argues at length that the Court
erred in its handling of Plaintiff's witness examination, he has not, in anyweale a sufficient
showing that the result of the case was a miscarriage of justice.

Assuming that Plaintiff could establish that the timing of events on the log shdeis g
the photo of the weapon were inconsistent with some of Defendants' testimony, it does nd
follow that Defendants planted a weapon in his cell because of his actions on @enGR

filing of his own grievancesFurthermore, the Court gave Plaintiff ample opportunity tkema

8:25
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his point regarding the discrepancy in the timing of the search. For exampkeclodmg,
Plaintiff reiterated his claim that it was remarkable that Defendant Daily was adartth "15
draft bags in 45 minutes.SeeDkt. No. 271-1 at 4:22Furthermore, Plaintiff argued that
Defendant Daily's testimony that it took him only one minute to get through all tnetgec
checkpoints was impossibl&ee idat 6.

In short, the Court permitted Plaintiff to present his theory that Defendzhided to
plant the weapon in his cell by showing that the timing of the search and Deferetzoilsttion
wereinternally inconsistent. The jury, however, simply rejected the inferencPItiatiff's
circumstantial evidence permitteddt make.

Therefae, the Court find¢hat Plaintiffhasfailed to show that the Court's evidentiary
rulings resulted in a miscarriage of justice and, accordingiyieshis motion for a new trial on

this ground.

e. Due process claim

Plaintiff argues that the Cowgtred in ruling that he had "abandoned" his due proces
claim against Defendant Jubedcause there was no evidence to support that deciSemkt.
No. 266-2.

A fair review of both of the Second Circuit's decisions reveals that Pldiatff
abandoned hiswek process claim First, inKotler I, the Second Circuit, in describing the
applicable legal ruleonly explained the standard for a First Amendmetaliation claim under
Section 1983.See Kotlew. Donellj 382 F. App'x 56, 57 (2d Cir. 2010K@tler I") (summary
order)(stating that, "[t]Jo prove a First Amendment retaliation claim undeti& 1983, a

plaintiff must show that the speech or conduct was protected, that there was aa achvens

U7
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and that there was a causal connection between the protected speech and the adverse a
(citation omitted). Furthermore, in holding that a reasonable jury could return a verdict in
Plaintiff's favor, the Second Circuit only considered his First Amendment argansee id at
58. In that regard, the Second Circuit stated,

[Plaintiff] disavows ownership of the weapon, defendants' testimony is

inconsistent on how and where the prison officials found the weapon, and there is

evidence that at least one defendant wished to remdaiatjf?] from the

grievance committeeThis combined with the rest of the circumstantial evidence

[Plaintiff] alleges is sufficient to raise a genuine issue of fact as to whether one or

more of the defendants retaliated against [Plaintiff] for his preéactivities
Id. (emphasis added).

Clearly, the Court only consideat Plaintiff's First Amendment claims in this decision.

In Kotler II, the Second Circuit recognized its previous holdinigatier | that Plaintiff
had "presented evidence 'suffiti¢o raise a genuine issue of fact as to whether one or mor
the defendanteetaliatedagainst [Plaintiff] for his protected activitiesKotler v. Donellj 528
F. App'x 10, 12 (2d Cir. 2013)Kbtler 1I") (summary orderjemphasis added) (quotitkgptler
v. Donelli 382 Fed.Appx. 56, 58 (2d Cir. 2010) (summary order)). The Second Circuit fran
the issue irKotler Il as being "whether the disciplinary determination that the weapon belo
to [Plaintiff] collaterally estops him from proving thaiet prison officials actually planted that
weapon."ld. The Second Circuit's reasoning relates to the inapplicability of the Article 78
hearingto the issue ofvhethersomeone plantetthe weapon in Plaintiff's cellThat issue was
central to Plaintiff's First Amendment claims but irrelevant talbesprocess claim.

Therefore, because the record clearly supports the conclusion that Phaichtiff

abandoned hisw process claimthe Court denieBlaintiff's motion for a new trial on this

ground.
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V. CONCLUSION
Having reviewed the entifde in this matter, the partiesubmissionsand the applicable
law, and for the above-stated reasons, the Court hereby
ORDERS that Plaintiff's motion for judgement as a matter of law or, in the alternati
for anew trial,seeDkt. No. 266, iDENIED; and the Court further
ORDERS that Plaintiff's letter motion requesting that his motion for judgment as a
matter of law or, in the alternative, for a new trial be referred to a magigidge for a report

and recommendatioseeDkt. No. 273, iDENIED as moot.

IT I1SSO ORDERED.

Dated:May 18 2017 "
Syracuse, New York ﬁ%%%&__
Frederkk J.&cullin, Jr.

Senior United States District Judge
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