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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

EON SHEPHERD, STIPULATION AND
ORDER OF VACATURE
_ Plaintiff, AND DISCONTINUANCE
- PURSUANT TO RULE
-against- 41(A)

BRIAN FISCHER, ET AL. 10-CV-1524
DEP

Defendan_rs.

IT IS HEREBY STIPULATED AND' AGREED by and between the undersigned, the
Plaintiff Eon Shepherd, represented by counselors, Michael Marrero (Tri-al #2) and Eric Nordby
(Trial #3), and C. Harris Dague, counsel for Defendants Carle, Prebalick, Rasmps, Barber, Bezio,
Cunningham, Colvin, Lempke, Chesborough, Holmes and Rock the parties to the above entitled-
action, that whereas no party hereto is an infant or incompetent person for whom a committee has
been appointed, and no person not a party has an interest in the subject matter of the action, the
above-entitled action be and the same hereby is settled on the particular circumstances of this case,
on the following terms and conditions, which it is agreed are of and shall have no legal precedential
value 1n any other case either between the parties to this case or any other parties:

1L Pursuant 1o Rule 41(a) of the Federal Rules of Civil Procedure, Plaintiff hereby
discontinues this action, inclusive of the substantive claims contained in both Trials #2 and #3,
with prejudice and without damages, costs, interest or attorneys’ fees, under the conditions
described in Paragraph 4 of this agreement, as against Defendant Lempke, as “the Settling
Defendant” and discharges and releases Defendants Carle, Prebalick, Rasmus, Barber, Bezio,

Cunningham, Colvin, Chesborough, Holmes and Rock and the State of New York, including its
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agencies, subdivisions, employees, private contractors or assignees and all of the other named
defendants to this matter, of any and all claims, demands, or causes of action, known or usknown,
now existing or hereafter arising, whether presently asserted or not, which relate in any way to the -
subject matter of this action, and further agrees to discontinue and/or not to commence or to pursue
in any court, arbitration or administrative proceeding, any litigation, appeal or claim against the
Scitling Defendant and others released hereby pertaining to the underlying facts, circumstances or
incidents that gave rise to the aforementioned actions, or any results of the aforementioned facts,
circumstances or incidents.

| 2. The parties agtee that no provision of this settlement shall be interpreted to be an
acknowledgment of the validity of any of the allegations or claims that have been made in the
action.

3. This settlement does not constitute a detetmination of, or admission by any party
to any underiying allegations, facts or merits of their respective positions, The settlement of this
action is limited to the circumstances in this case, including the substantive claims alleged in Trials
#2 and #3, alone and shall not be given effect beyond the specific provisions stipulated hereto.
This settlement does not form and shall not be claimed as any precedent for or an agreement by
the parties to any generally applicable policy or procedure in the future.

4, Follovﬁng the execution of this Stipulation, and its being so ordered by the Court,
the Settling Defendant shall pay to Plaintiff the sum of Nine Thousand ¥ive Hundred Dollars
($9.500) in full settlernent of any and ali claims, which amount includes all sums to which Plaintiff
is entitled, including but not limited to damages, costs, and attorney’s fees. The payment of said
settlement will be made by check payable to Plaintiff and mailed to h‘im at his current facility of

incarceration as of the date the check issues, for deposit in Plaintiff’s facility account.
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5. Payment by the Settling Defendant of the amount specified in paragraph 4 is
conditioned on the approval of all appropriate state officials in accordance with the provisions for
indemnification under section 17 of the New York Public Officers Law, and upon Plaintiff’s
signing and returning a “Standard Voucher” which will be mailed to him by agents of the
defendants responsible for the administrative processing of the setilement paperwork.

6. Payment of the amount in paragraph 4 will be made within one hundred and twenty
(120} days after the approval of this Stipulation by the Court, unless the provisions of Chapter 62
of the Laws of 2001 apply to Plaintiff and the payment hereunder constitutes “funds of a convicted
person” under the Son of Sam Law, in which event, the one hundred twenty (120) day payment
period shall be extended by an additional thirty (30) days to allow for compliance with that law,

7. This stipulation shall be null and void if the approvals referred to in ﬁaragraph 5
are noi obtained, and (bese actions shall then be placed back on the uelive dockel withoul prejudice,

8. In the event that the terms of paragraph 5 are satisfied, but payment is not made
within the 120 day or- 150 day pericd set forth in paragraph 6, interest shall begin to accrue on the
outstanding principal balance at the statutory rate on the 121 day after court approval or the or
151* day after court approval if the provisions of Chapter 62 of the Laws of 2001 apply to the
Plaintiff.

9 Defendants’ post-trial Bill of Costs from Trial #1 valued at One Thousand Six
Hundred Sixty Dollars ($1,660) [Dkt. No. 323] is hereby waived in consideration of the terms of
settlement set forth herein.

10, In lieu of this Stipulation of Settlement, Defendants® motion seeking enforcement

of their Bill of Costs from Trial #1 [Dkt, No, 323] is hereby withdrawa as moot.
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11.  Plaintiff represents and warrants that he is not a Medicare recipient, that he has
never been on Medicare or Social Security Disability, that no conditional payments have been
made by Medicare, and that he does not expect to be a Medicare recipient within the next 30

months.

12, The foregoing constitutes the entire agreement of the parties.
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Dated: A%ba *,Bfw York
47} L2019
T i

New York
[ .2019
LT

Dated: Syracusy,

Dated: b}rax,use New York

A AY , 2019

Dated: Syracuse, New York

June 10 .2019

SO ORDERED:

et 4, Mllle

Letitia James
Attorney Geperal’ofthe Statepf New York
T i s York 12224.0341

C. Harris Dague

Assistant Attorney General, of Counsel
Bar Roll No. 513292

Counsel efendants

By:
Eric Nordby

Bar Roll No. 506583

Counsel for Plaintiff (Trial #3)
Porter Nordby Howe LLP

125 East Jefferson Street, 11{h Floor
Syracuse, New York 13202-2550

(,:Zf:/

Mrch sel¥iarrero {

Bar RGU No. 700485

Counsel for Plaintiff (Trial #2)

Hanceck Estabrook, LLP

1800 AXA Tower I, 100 Madison Street
Syracuse, New York 13202 '

David E. Peebles
U.S. Magistrate Judge



