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l. INTRODUCTION

On November 4, 2011, Plaintifiro sefiled a motion for a Temporary Restraining Orde)

=

("TRO"), and on December 29, 2011, Plaintiff filed a motion for summary judgment relating

to

his civil rights complaint. In his civil rights complaint, Plaintiff alleges that Defendants subjgcted

him to religious discrimination, denied him access to courts, and retaliated against him for
exercising his First Amendment RightSeeDkt. No. 48-1; Dkt. No. 54 at 1.

Magistrate Judge Baxter issued a Report-Recommendation dated March 22, 2012,
recommending that the Court deny both motioGeeDkt. No. 54 at 2. Currently before the
Court are Plaintiff's objections to Magistrate Judge Baxter's March 22, 2012 Report-

Recommendatioh.

[I. BACKGROUND
A. Factual Background

In a September 27, 2011 Decision and OrderQburt dismissed some of Plaintiff's

174

claims "with prejudice" and some "without prejudice with leave to replead," and allowed th¢

following claims to proceed without amendment to the complaint:

(2) Plaintiff's First Amendment Free Exercise Clause and Religious Land Use and

Institutionalized Persons A¢tRLUIPA")? claim against Defendant Ready
regarding the events of December 7, 2010;

(2) Plaintiff's First Amendment Free ExegeiClause and RLUIPA claims against
Defendant Ellis regarding the events of March 20, 2011;

! Plaintiff's objections to Magistrate Judge Baxter's Report-Recommendation were f1I[ed

with the Court on March 27, 2012, as well as supplemental objections to the same, filed wi
Court on April 3, 2012 and May 21, 2013eeDkt. Nos. 56, 58 & 70.

242 U.S.C. § 2000cc (2006).
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(3) Plaintiff's claim that Defendant Readgnied Plaintiff the right to attend a
religious service on December 7, 2010 in retaliation for filing a grievance;
4) Plaintiff's Equal Protection claim against Defendant Ready;

ff's

(5) Plaintiff's claim that Defendants Kupiec and Marlenga lost or destroyed Plaint
property in retaliation for filing grievances;

(6) Plaintiff's claim that Defendants KupieecaMarlenga interfered with Plaintiff's
right to send and receive mail;

(7) Plaintiff's claim that Defendants Kupiec and Marlenga denied Plaintiff accesqg to
the courts, and

(8) Plaintiff's claims against defendants Fischer and Boll (except those claims relating
to the allegedly inadequate grievance system).

Seeid. at 41 n.11.For a more complete discussion of the underlying claims, the Court direcfs the

parties to the Court's September 27, 2011 Decision and Order.

B. Magistrate Judge Baxter's Report-Recommendation

In his Report-Recommendation date March 22, 2012, Magistrate Judge Baxter
recommended that the Court deny Plaintiff's motions for summary judgement and for SE&P.
Dkt. No. 54 at 2.

Regarding the current motion for a TRO, this is the third of its kind that Plaintiff has filed.
SeeDkt. 35; Dkt. No. 54 at 3 n.3Magistrate Judge Baxter noted that the Cpuetiously denied
Plaintiff's other two motions for injunctive refibased on Plaintiff's transfer from Mid-State
Correctional Facility to Gouverneur Correctional Facili§eeDkt. No. 54 at 5. Citing t®ay v.

Chaplin, 354 Fed. Appx. 472, 473 (2d Cir. 2009), the Court held that an inmate's request fq

=

injunctive relief against a particular correctional facility becomes moot upon transfer or dis¢harge
to a different correctional facility. As with hgevious motions, Magistrate Judge Baxter equilly

found that Plaintiff's third motion for a TRO is mo@&eeDkt. No. 54 at 5.




Magistrate Judge Baxter based his decision on several factors, including that the mption
for injunctive relief was not directed at tbeaginal defendants because Plaintiff had been

transferred to a new correctional facility, and the "'new' alleged deprivations" that had occyrred
after the issuance of the Court's previous order "were o$add. at 5-6. Magistrate Judge
Baxter also found that Plaintiff's concerngpoksible future retaliation are "too speculative to
warrant injunctive relief."Seed. at 6 (citingSmolen v. DildineNo. 11-CV-6434, 2011 WL
6030112, *2 (W.D.N.Y. Dec. 5, 2011) (other citations omitted)).

As to the motion for summary judgment, Magistrate Judge Baxter's Report-
Recommendation recommends that the Court find that there are questions of fact remainirg with
regards to certain claims, and that Plaintiff has not met his burden entitling him to summary
judgment with respect to other clainSeed. at 10, 11, 12, 16.

Regarding the claims involving an allegedlation of Plaintiff's First Amendment Free
Exercise rights under RLUIPA, Magistrate Judge Baxter recommended, with respect to thg
December 7, 2010 incident involving Defendant Re&ithat "[P]laintiff's own exhibits show that
there is a question of fact regarding these issussdd. at 9-10. With respect to the March 2Q,

2011 incident involving Defendant Ellidylagistrate Judge Baxter examined Plaintiff's grievance,

and the investigation report of that grievance, which indicated that the Rabbis arrived late for the

*On December 7, 2010, Plaintiff was denied attendance to religious services by Defendant
Ready despite his name appearing on a call-out list for such ser@eeBkt. No. 54 at 9-10
(citing Compl. at 11 37-47).

*+On March 20, 2011 Plaintiff was permitted a scheduled visit with a Rabbi for a Purim
celebration, but the service was cut short by Defendant HésDkt. No. 54 at 10 (citing
Compl. 1 65). Plaintiff filed a grievance with Mid-State's Superintendent regarding Defendant
Ellis' action. SeeDkt. 48-1 at 1 19, 20.
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Purim celebratio. SeeDkt. No. 48-2, Ex. B. Magistrate Judge Baxter concluded that it is ¢
a question of fact remains regarding Defendant Ellis' conduct, and thus Plaintiff's motion sl
be denied.SeeDkt. No. 54 at 11.

Regarding the claims involving retaliation, Magistrate Judge Baxter stated that the '
that corrective action was taken after a grievdncplaintiff, without more, does not prove that
constitutional or statutory violation occurredsSeeid. Additionally, although an "alleged adver
action occurred in close proximity to the protected conduct,” this does not "necessarily pro
plaintiff's claim by a preponderance of the evidenc&et idat 12 (citingDavis v. Goord 320
F.3d 346, 352-54 (2d Cir. 2003)ackson v. GoordNo. 06-CV-6172, 2011 WL 4829850, *17
(W.D.N.Y. Oct. 12, 2011)Brown v. GrahamNo. 9:07-CV-1353, 2010 WL 6428251, *16-20
(N.D.N.Y. Mar. 30, 2010)). Accordingly, Magistrate Judge Baxter recommended that the
find Plaintiff is not entitled to summary judgment on his retaliation claifese id.

Addressing the access to courts/mail claims, Magistrate Judge Baxter noted that a
constitutional violation of denying access to tberts requires that Plaintiff show Defendants'
conduct was deliberate and malicious, and resulted in injury to Plaig#id. at 13-14 (citing

Collins v. Goord 581 F. Supp. 2d 563, 573 (S.D.N.Y. 2008)). Magistrate Judge Baxter

recommended that the Court find that a question of fact still exists, noting that just because¢

Plaintiff received a reimbursement for thetdexd mail from Defendant Kupiec does not mean

she was responsible for the err@eeid. at 14° As such, Magistrate Judge Baxter determined

*The Purim celebration commenced upon the arrival of the RaSbeDkt. No. 48-2,
Ex. B.

® Magistrate Judge Baxter also noted thkintiff filed a motion to dismiss his own
complaint with prejudice in his case before the Court of Claifesid. at 14. Magistrate Judge

Baxter stated that "Plaintiff cannot ask the Court of Claims to dismiss his action and then
(continued...)
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that a question of fact exists regarding caosaith Plaintiff's access to the courts clai8eeid. at
15. Magistrate Judge Baxter also came tcstmae conclusion regarding Plaintiff's claim that
Defendant Kupiec destroyed his mail in retaliation for his complabé® id.

With respect to the claims made against the supervisory officials, Magistrate Judge
noted that "[p]ersonal involvement is a prerequisite to the assessment of damages in a seq
1983 case, angkspondeat superids an inappropriate theory of liability.See idat 16 (citing
Wright v. Smith21 F.3d 496, 501 (2d Cir. 1994)) (other citations omitted). Magistrate Judg

Baxter recommended the Court find that, "[b]ecaysestions of fact remain regarding the

(0]

Baxter

ttion

individuals who allegedly committed the violations, and [D]efendants’' Boll and Fischer's liapility

depends on the liability of their subordinates, [P]laintiff has not shown that he is entitled to

summary judgment against these two [D]efendariee idat 17.

C. Plaintiff's objections to Magistrate Judge Baxter's Report-Recommendation
Plaintiff filed objections to Magistta Judge Baxter's March 22, 2012 Report-
Recommendation on March 27, 2012, and supplemental objections on April 3,S¥Hkt.
No. 56; Dkt. No. 58. Plaintiff's sixteen objecticar® as follows: 1) his request for injunctive
relief was, in fact, directed at the original Defendants in the complaint; 2) his motion for a T
seeking to maintain the status quo regardless of whether the alleged deprivations are new
pending; 3) he was not merely speculating about retaliation after the Court issued its Septs
27, 2011 Order, after which he was allegedly denied food for 104 hours; 4) he has met his

for the Court to issue a TRO; 5) Defendants' failure to submit an affidavit in opposition to

§(...continued)
the defendant for the 'injury™ if such injury does in fact exséste idat 15.
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summary judgment and Defendants' had an adequate opportunity to conduct discovery; 6
Court is promoting discovery abuse by issuing the Report-Recommendation since Defend
request for an extension of time was not granted, nor has the pretrial discovery and sched
order been amended for a continuance; 7) the Report-Recommendation prejudicially advo
for Defendants to be given an extension of time to respond to discovery, to be given an ex

of time to respond to the application for summary judgment, and to be given the chance to

an affidavit to support such extension; 8) summary judgment regarding the retaliation claims

against Defendant Ready should be because on the Department of Corrections and Comn
Supervision ("DOCCS") Office of Counsel'spesse indicating that corrective action was tak
in response to Plaintiff's grievance and this is an admission to malfeasance on Defendant
part; 9) summary judgment should be granted &iniff's favor against Defendant Ellis becaus
the law sets forth that where a non-moving party willfully fails to respond adequately to a
properly filed motion for summary judgment, a district court has no duty to perform an
independent review of the record to fipof of a factual dispute; 10) the Report-
Recommendation violates Local Rule 7.1(a)(1) in that it contains citations to decisions
exclusively reported on computerized databases capies of those decisions were not affixeg
the Report-Recommendation, and the Report-Recommendation fails to support its denial g
Plaintiff's motion as to the retaliation claims wéhy relevant facts; 11) the grievance respong
received containing an apology from Defendéupiec regarding her action of not mailing
Plaintiff's Notice of Intention to File a Claim asstructed and the letter from Defendant Kupie
apologizing for destroying Plaintiff's test sesrare admissions to his mail claims against
Defendant Kupiec; 12) the Report-Recommermtasiends the message that Defendants have

special privileges with respect to discovery, Muabistrate Judge Baxter will go against his ow
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prior text orders to support such abuse; 13) specifically detailed Defendants Boll and Fischer's

personal involvement regarding the liability of their subordinates, and thus there is no question of

material fact regarding this issue; 14) gragtDefendants’ second letter motion for an extensi
without an accompanying affidavit, is a double standard and is not in compliance with this
rules; and 15) the Report-Recommendation should be reversed in the interest of justice bg
the Federal Rules of Civil Procedure and the Northern District Local Rules should apply ed
to bothpro selitigants and prisoners, as well as state defend&#sDkt. No. 56 at 3-34; Dkt.
No. 58 at 3-7.

In his supplemental objections filed on Mau21, 2012, Plaintiff claims that he "receive
some documents from Defendants' Counselvhich proves that more Jews are being starveq
throughout the Department of Correction and Community Supervision (DOCCS) when the
individuals file grievances.'SeeDkt. No. 70 at 2. Plaintiff claims that the two emails from
DOCCS employees discussing two complaints filed by other inmates at Mid-State regardin

issues similar to those in the present mat&=e idat Exhibit "A."

[ll. DISCUSSION

A. Review of a Magistrate Judge's Decision

pn,
Court's
cause

ually

said

g

When a party files specific objections to a magistrate judge's report-recommendation, the

district court makes ad& novodetermination of those portions of the report of specified prop
findings or recommendations to which objeatin made." 28 U.S.C. § 636(b)(1) (2006).
However, when a party files "[g]eneral or conclusory objection or objections which merely
the same arguments [that he presented] to the magistrate judge,"” the court review those
recommendations for clear errd@'Diah v. Mawhir No. 9:08-CV-322, 2011 WL 933846, *1

(N.D.N.Y. Mar. 16, 2011) (citations and footnamitted). After the appropriate review, "the
8
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court may accept, reject, or modify, in whole or in part, the findings or recommendations m

the magistrate judge." 28 U.S.C. § 636(b)(1).

B. Injunctive Relief

1. Standard of Review

A party seeking injunctive relief must demonstrate 1) irreparable harm; and 2) eithef

ade by

a)a

likelihood of success on the merits of the claims, or b) existence of serious questions going to the

merits of the claims, and a balance of hardships tipping decidedly in moving party'sSaeor.
D.D. exrel. V.D. v. N.Y. City Bd. of Edué465 F.3d 503, 510 (2d Cir. 2006) (quotation omitteq
"The purpose of issuing a preliminary injunction is to 'preserve the status quo and prevent
irreparable harm until the court has an opportunity to rule on the . . . me@igsndelaria v.
Baker, No. 00-CV-012E, 2006 WL 618576, *3 (W.D.N.Y. Mar. 10, 2006) (quoilegose V.

Herrington 42 F.3d 470, 471 (8th Cir. 1994) (per curiam)).

).

A higher standard than ordinarily required must be met "where an injunction is manglatory

— that is, where its terms would alter, rather than preserve, the status quo by commanding
positive act.”Phillip v. Fairfield Univ, 118 F.3d 131, 133 (2d Cir. 199¢jtation omitted). To
meet such a higher standard, the moving party must "show(] 'clearly' that he or she is entit

relief or that 'extreme or very serious damage' will result from a denial of the injundioat’

some

ed to

133 (other citations omitted). Additionally, "[i]n the prison context, a request for injunctive felief

must always be viewed with great caution so as not to immerse the federal judiciary in the

management of state prisong:isher v. Goorgd981 F. Supp. 140, 167 (W.D.N.Y. 1997) (citing

Farmer v. Brennan511 U.S. 825, 846-47, 114 S. Ct. 1970, 1983-84, 128 L. Ed. 2d 811 (1994))

(other citations omitted).




2. Application

Regarding Plaintiff's current motion, thi®@t agrees with Magistrate Judge Baxter's
finding that Plaintiff has not met his burden showing that he is entitled to injunctive relief. 7]
Second Circuit has repeatedly held that "a trarfsben a prison facility moots an action for
injunctive relief against the transferring facilityPrins v. Coughlin76 F.3d 504, 506 (2d Cir.
1996);see, e.g.Day v. Chaplin 354 Fed. Appx. 472, 473-74 (2d Cir. 2009) (other citations
omitted). Since the alleged unconstitutional and retaliatory acts occurred while Plaintiff wa
incarcerated at Mid-State, his transfer tmu@erneur renders his application for a TRO moot.

Moreover, Plaintiff has directed his motiorr @ TRO to individuals not included in the
original complaint, with the exception of Defendants Boll and FistigeDkt. No. 35-1 at 1
4-7. As such, this Court agrees with Magistrdudge Baxter's finding that "[i]f additional
individuals denied [P]laintiff his constitutionaght to practice his religion, he may move to
supplement his complaint or bring a separate action against individuals at GouvEeefIKt.
No. 54 at 7.Even if Plaintiff's motion for a TRO wasrected at Defendants in this action,
Plaintiff has failed to establish an imminent threat of irreparable harm or that other serious
that would result if injunctive relief is not granted because the alleged new deprivations ha

already occurred.

"Magistrate Judge Baxter's Report-Recommendation noted that original Defendanty
and Fischer are employees of DOCCS, and are not located at any specific {&edidkt. No.

[he

S

injury

Ve

5 Boll

54 at 5 n.9 (citing Dkt. No. 45 at 11 40-48). Magistrate Judge Baxter further noted that Pldintiff's

claim that Defendants Boll and Fischer approve atisfers — even if true — is not proof that th
were responsible for subsequent denials of Plaintiff's religious rights by individuals at
Gouverneur.SeeDkt. No. 54 at 6 n.10.
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Finally, Plaintiff's concerns of possible foguretaliation are too speculative to warrant
injunctive relief, since no imminent threat is pos&teSmolen v. DildingNo. 11-CV-6434,

2011 WL 6030112, *2 (W.D.N.Y. Dec. 5, 2011) (citations omitted)

For the foregoing reasons, Plaintiff's motion for preliminary injunctive relief is denied.

C. Summary Judgment

1. Standard of Review

A court may grant a motion for summary judgment only if it determines that there is
genuine issue of material fact to be tried and that the facts as to which there is no such iss

warrant judgment for the movant as a matter of |I8&e Chambers v. TRM Copy Ctrs. Co43.

F.3d 29, 36 (2d Cir. 1994) (citations omitted). When analyzing a summary judgment motign, the

court "cannot try issues of fact; it can only determine whether there are issues to bédriad."
36-37 (quotation and other citation omitted). Moreover, it is well-settled that a party oppos
motion for summary judgment may not simply rely on the assertions in its ples&kegCelotex
Corp. v. Catrett477 U.S. 317, 324 (1986) (quoting Fed. R. Civ. P. 56(c), (e)).

In assessing the record to determine whether any such issues of material fact exist,
court is required to resolve all ambiguities and draw all reasonable inferences in favor of th
nonmoving party.See Chamberg3 F.3d at 36 (citindnderson v. Liberty Lobby, In&77 U.S.
242, 255, 106 S. Ct. 2505, 2513-14, 91 L. Ed. 2d 202 (1986)) (other citations omitted). WH
the non-movant either does not respond to the motion or fails to dispute the movant's statg
material facts, the court may not rely solely on the moving party's Rule 56.1 statement; rat
court must be satisfied that the citations to evidence in the record support the movant's as

See Giannullo v. City of N,Y322 F.3d 139, 143 n.5 (2d Cir. 2003) (holding that not verifying
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the record the assertions in the motion for summary judgment "would derogate the truth-fir
functions of the judicial process by substituting convenience for facts").
In reviewing apro secase, the court "must view the submissions by a more lenient

standard than that accorded to ‘formal pleadings drafted by lawy@&m/dn v. CampbelR89 F.

Supp. 2d 289, 295 (N.D.N.Y. 2007) (quotiHgines v. Kerner303 U.S. 519, 520, 92 S. Ct. 594

30 L. Ed. 2d 652 (1972)) (other citations omitted). "Indeed, the Second Circuit has stated
liimplicit in the right to self-representation is an obligation on the part of the court to make
reasonable allowances to protect pro se litigants from inadvertent forfeiture of important rig
because of their lack of legal trainingld. (quotingTraguth v. Zuck710 F.2d 90, 95 (2d Cir.
1983)). This does not mean, however, thataaselitigant is excused from following the
procedural requirements of summary judgmesee id(citing Showers v. Eastmonbio. 00
CIV. 3725, 2001 WL 527484, *2 (S.D.N.Y. May 16, 2001)). Specificallypraseparty's 'bald
assertion,' completely unsupported by evidence, is not sufficient to overcome a motion for
summary judgment.'Lee v. Coughlin902 F. Supp. 424, 429 (S.D.N.Y. 1995) (quotayey v.

Crescenzi923 F.2d 18, 21 (2d Cir. 1991)).

2. Application

a. Sufficiency of Defendants' response

ding

fhat

hts

In his objection, Plaintiff argues that because Defendants failed to submit an affidayit in

support of their response in opposition to summary judgment the Court must grant his mot
SeeDkt. No. 56 at 12-15. While not issuing a formal response, Defendants submitted a let

Magistrate Judge Baxter, stating that Pl#fistmotion for summary judgment is premature ang
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should be denied because they have not had the opportunity to conduct disGaefigt. No.
49 at 1.
The Second Circuit has held that,

a party resisting summary judgment on the ground that it needs
discovery in order to defeat the motion must submit an affidavit
showing "(1) what facts are sought [to resist the motion] and how
they are to be obtained, (2) how those facts are reasonably expected
to create a genuine issue of material fact, (3) what effort affiant has
made to obtain them, and (4) why the affiant was unsuccessful in
those efforts.”

Gurary v. Winehousel 90 F.3d 37, 43-44 (2d Cir. 1999) (quotigloff v. New York Life Ins.

Co, 51 F.3d 372, 375 (2d Cir. 1995)) (other citations omitted). Defendant's response to Plgintiff's

motion for summary judgment only consisted of a letter to Magistrate Judge Baxter, citing
law and Rule 56(f) of the Federal Rules o¥iCiProcedure, indicating that summary judgment

should not be granted because they have not been afforded adequate opportunity to cond

discovery. Defendants failed to attach a Rule S(fjlavit to their response, and the letter dig

not address facts to be sought with additional discovery that would create a genuine issue
material fact. SeeDkt. No. 49 at 1-2.

Although Plaintiff is correct that DefendantsSponse was deficient, Plaintiff is still not

0 case

LICt

of

entitled to summary judgment. Four days before the response deadline, Magistrate Judge| Baxter

issued a text order providing that "[n]o further submissions are required or allowed . . . ." Clearly,

¢ Defendants referenced Rule 56(f) in the response letter to Magistrate Judge Baxte

I

However, "[a] reference to Rule 56(f) and to the need for additional discovery in a memorandum
of law in opposition to a motion for summary judgment is not an adequate substitute for a Rule

56(f) affidavit." Paddington Partners v. Bouchar@4 F.3d 1132, 1137 (2d Cir. 1994) (citing
Burlington Coat Factory Warehouse Corp. v. Esprit De Cofp9 F.2d 919, 925 (2d Cir. 1985
As such, "the failure to file an affidavit under Rule 56(f) is itself sufficient grounds to reject
claim that the opportunity for discovery was inadequaButlington Coat Factory Warehouse
Corp. v. Esprit De Corp.769 F.2d 919, 925 (2d Cir. 1985) (other citations omitted).
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Magistrate Judge Baxter believed, as does thatCthat Plaintiff's motion was premature and

fell short of carrying his burden; and, therefore, did not require a formal response. Defendpnts’

failure to comply with Rule 56(f) does not obwa®laintiff's burden of proof, which he failed to
meet. See Vermont Teddy Bear Co., Inc. v. 1-800 Beargram3Z8.F.3d 241, 244 (2d Cir.

2004) (holding that "[a]n unopposed summary judgment motion may also fail where the

undisputed facts fail "'to show that the moving party is entitled to judgment as a matter of law

(quotations omitted))see also Giannullc322 F.3d at 140-41 (holding that the "non-movant iS

not required to rebut an insufficient showing").

b. Religion

Prisoners are certain constitutional protection with regards to the First Amendment Free

Exercise ClauseSee Ford v. McGinnjs852 F.3d 582, 588 (2d Cir. 2003) (citiRell v.
Procunier, 417 U.S. 817, 822 (1974)). "RLUIPA protects inmates by providing that a
government shall not 'impose a substantial burden’ on the 'religious exercise' of inmates in
institutions unless the government shows that the burden furthers a compelling governme
interest by the least restrictive meanSdlahuddin v. Goord467 F.3d 263, 273 (2d Cir. 2006)
(quoting 42 U.S.C. § 2000cc-1(a) (200&@e e.g.Brown v. GrahamNo. 9:07-CV-1353, 2010
WL 6428251, *15 (N.D.N.Y. Mar. 30, 2010) (citation omitte@®laintiff claims that his First
Amendment Free Exercise rights under RLUIPAewdolated by Defendants Ready and Ellis.
With respect to the incident that occurred on December 7, 2010, involving Defendaf

Ready's refusal to allow Plaintiff to attend religious services, this Court agrees with Magist

Judge Baxter's findings that a question of faatains based on the exhibits Plaintiff submitted.

Specifically, the investigation report issued iapense to Plaintiff's grievance about the matte

14

certain

tal

Nt

[ate




indicates that the call-out list for Jewish Services on December 2, 2010 was not distributed

following normal procedureSeeDkt. No. 1, Ex. L. As a result of this error, the call-out list w
hand delivered to housing units, but not the program areas, where Plaintiff was at the time
incident. See id. The report also indicates that there was insufficient evidence "to substanti
any malfeasance by staff* and that there was "no malice inten8ed.fd.
Plaintiff asserts that DOCCS Office of Coalis response, indicating that corrective

action was taken regarding this incident, is an admission to unconstitutiongbaeBkt. No. 56
at 17-18. A statement indicating that corrective action was taken is not necessarily the eq
of an admission to unconstitutional conduct. #ddally, in his objection, Plaintiff claims that
the DOCCS Office of Counsel overruled the sutendent's decision regarding the grievance
Seed. at 18. This claim, however, is untrue. Plaintiff's own exhibit shows that the Central
Office Review Committee ("CORC") upheld the d#an of the superintendent regarding this

grievance, and stated that it had "not been presented with sufficient evidence to substantia

of the

pte

hivalent

ite that

[Plaintiff] was purposefully denied attendance to the callout or discriminated against by stalff."

SeeDkt. No. 1, Ex. S. Thus, there remains a question of material fact regarding the incider
December 7, 2010, and Plaintiff's objection regarding the incident is unfounded.
Similarly, regarding the incident that occurred on March 20, 2011, it is clear from
Plaintiff's own submissions that a question of fact still remains regarding Defendant Ellis'
conduct. Plaintiff claims that the religious services scheduled for March 20, 2011 were

intentionally cut short by Defendant Ellis in an expression of anti-Semitic beh&eebkt. No.

ts of

1 at § 65. However, the investigation report in response to Plaintiff's grievance indicates that the

Rabbis arrived late for the services, and inmates were sent back to their housing units unti

arrived. SeeDkt. No. 48-2, Ex. D. As such,
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Based on the foregoing, the Court finds thatrRifiihas failed to establish that there ar¢

no issues of material fact and is, therefore, not entitled to summary judgment on this claim

c. Retaliation

The Second Circuit has held that retaliation against a prisoner for filing a grievance
violation of that prisoner's First Amendment right to petition the government for re@ess.
Graham v. Henderso89 F.3d 75, 80 (2d Cir. 1996) (citirganco v. Kelly 854 F.2d 584 (2d
Cir. 1988)). To establish a claim of retaliation, the plaintiff must establish "(1) that the
disciplined conduct was constitutionally protected, and (2) that his punishment was motival
whole or in part, by his conduct — in other words, that the prison officials' actions were
substantially improper retaliationld. Additionally, there must be a causal connection betwg
the protected activity and the adverse actiSee Davis v. Gooré20 F.3d 346, 352 (2d Cir.
2003) (citingDawes v. Walker239 F.3d 489, 492 (2d Cir. 200b)erruled on other grounds by
Swierkiewicz v. Sorema N,A34 U.S. 506, 122 S. Ct. 992, 152 L. Ed. 2d 1 (2002)).

Plaintiff claims he was subjected to several instances of retaliation, including the
following: (1) the events of March 20, 2011, for filing an earlier grievance against Defendal
Ellis, and C.O. Johnstoh(2) improperly mailing out Plaintiff's Notice of Intent to File a Claim
retaliation for filing grievances; (3) Defendant Kepk destruction of two of Plaintiff's package
in retaliation for filing a Notice of Intent to File a Claim and grievances; and (4) the tearing

Plaintiff's mail in retaliation for filing grievancesseeDkt. No. 48-1 at 1 20, 22, 23, 97.

° Plaintiff's grievance number MS-20189-10 was filed in response to Defendant Ellis
C.0. Johnston's refusal to permit Plaintiff to remain in the law library when he was excuse
work and/or programs in accordance with the Jewish Holi@&segDkt. No. 1, Ex. F.
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Again, Plaintiff has failed to establish thaéth are no issues of material fact regarding
the above mentioned events. Plaintiff has failed to put forth evidence indicating that these
"would deter a similarly situated individual ofdinary firmness from exercising his or her
constitutional rights."Davis v. Goorg 320 F.3d at 353 (quotirgawesv. Walker 239 F.3d 489,
492 (2d Cir. 2001)). In fact, evidence of the exact opposite exists in that Plaintiff continual
filed grievances for acts he thought were in violatf his rights. Plaintiff is merely relying on
the fact that these events occurred in close proximity to protected conduct, and such reliar]
"does not strongly establish [a] causal nexukatkson v. GoordNo. 06-CV-6172, 2011 WL

4829850, *17 (W.D.N.Y. Oct. 12, 2011).

d. Access to Courts/Mail Claims

"Under the First Amendment, prisoners have a right to 'the free flow of incoming an(
outgoing mail." Johnson v. Goord445 F.3d 532, 534 (2d Cir. 2006) (quotibgvis v. Goord
320 F.3d at 351). A prisoner's right to send and receive mail can be regulated, if such reg
“is reasonably related to legitimate penological interests.(quotingRodriguez v. Jame83
F.2d 8, 12 (2d Cir. 1987) (other quotation omitted)). To establish such a claim, it must be 1
that "the defendant's conduct was deliberate and malicious, and that the defendant's actio
resulted in an actual injury to the plaintiffCollins v. Goord581 F. Supp. 2d 563, 573
(S.D.N.Y. 2008) (citingdavis v. Goord320 F.3d at 351). Actual injury is established by
demonstrating that the plaintiff's efforts in pagsia nonfrivolous claim were frustrated as a re
of the defendant's actionSee id(citing Lewis v. Caseys18 U.S. 343, 353 (1996)).

With respect to non-legal mail, a "prison official's interference with an inmate's mail

violate his First Amendment right to free speewhich includes the ‘right to be free from
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unjustified governmental interference with communicatio@&ncel v. GoordNo. 00 CIV 2042,
2001 WL 303713, *5 (S.D.N.Y. Mar. 29, 2001) (quotBgewer v. Wilkinson3 F.3d 816, 820

(5th Cir. 1993)). "In order for an inmate to state a claim for interference with incoming non

tlegal

mail he must show a pattern and practice of interference that is not justified by any legitimate

penological concern.d. (citing Rowe v. Shakd 96 F.3d 778, 782 (7th Cir. 1999)).

In the present matter, Magistrate Judge Baxter correctly held that Plaintiff has faileg
show that no question of fact exists regarding the issue of his legal mail not being sent out
instructed. Plaintiff has not produced any ewvide showing that Defendant Kupiec's conduct
deliberate and malicious. Plaintiff states tthet apology letter received from Defendant Kupie
was an admission to the error in mailirfgeeDkt. No. 56 at 25. However, as Magistrate Judg
Baxter noted, the fact that Defendant Kupiec responded to Plaintiff's complaint, apologized
Plaintiff for the error, and issued him a reimbursement does not establish that her conduct
deliberate and maliciousSeeDkt. No. 54 at 14.

Plaintiff also refers to his claim that Defendant Kupiec lost or destroyed his mail,
specifically his test scores, in retaliation for grievances figeDkt. No. 54 at 15; Dkt. No. 56
at 25. Although Plaintiff may be able to succeed on a claim for interference with incoming
legal mail by showing that a pattern and praaticeterference exists between the two packag
that were allegedly destroyed or missing, arddéstruction of his test scores, that was not
justified by any legitimate penological interest, questions of fact remain as to who committe
violations with respect to the two packages, and with regard to Defendant Kupiec's motive

ripping Plaintiff's mail, as noted by Magistrate Judge Bax&seDkt. No. 54 at 15°

|n a letter from Defendant Kupiec to Plaif) Defendant Kupiec apologizes for tearing

the test scores because she mistook them for advertisements that could not be foSeeded.
(continued...)
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Based on the foregoing, the Court finds that Magistrate Judge Baxter correctly held

questions of fact exist which preclude summary judgment at this time.

e. Supervisory Officials
"[P]ersonal involvement of defendants in alleged constitutional deprivations is a
prerequisite to an award of damages under 8§ 198®&ight v. Smith21 F.3d 496, 501 (2d Cir.
1994) (quotation and other citations omitted). "[W]hen monetary damages are sought und
1983, the general doctrine spondeat superiatoes not suffice and a showing of some

personal responsibility of the defendant is requireldl."(quotingJohnson v. Glick481 F.2d

that

ers8

1028, 1034 (2d Cir.)). There is a sufficient showing of personal responsibility of a defendant if

(1) the defendant directly participated in the alleged constitutional deprivation; (2) the defe
is a supervisory official who failed to correct the wrong after learning about it through a rep
appeal; (3) the defendant is a supervisory official who created a policy or custom under wh
constitutional deprivation occurred, or allowed such a policy or custom to continue; or (4) t
defendant is a supervisory official that was grossly negligent in managing subordinates wh
caused the constitutional deprivatidBee id(quotingWilliams v. Smith781 F.2d 319, 323-24
(2d Cir. 1986)).

It is well-settled that receipt of letters or grievances, by itself, does not amount to pe
involvement. See Vega v. Artu§10 F. Supp. 2d 185, 199 (N.D.N.Y. 2009). Further, "[p]riso
supervisors are entitled to refer letters of complaint to subordinates, and rely on those

subordinates to conduct an appropriate investigation and response, without rendering the

19(...continued)
Dkt. No. 48-2, Ex. S.
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supervisors personally involved in the constitutional violations alleged in the letters of
complaint.” Id. at 199 n.13 (citations omittedhee also Sealey v. Giltnerl6 F.3d 47, 51 (2d
Cir. 1997).

Magistrate Judge Baxter correctly held that, because there are remaining questiong
as to whether any unlawful violations actualtycurred, Plaintiff's motion for summary judgme
as to Defendants Boll and Fischer must be denied. Moreover, contrary to Plaintiff's assert
Magistrate Judge Baxter did, in fact, addresschaims against Defendants Fischer and Boll a
correctly found that summary judgment as to those Defendants was inappropriate at this ti
SeeDkt. No. 54 at 6 n.10, 16-17.

Based on the foregoing, the Court finds that Plaintiff has failed to establish that he i

entitled to summary judgment as to Defendants Boll and Fischer.

f. Other Objections

In his tenth objection, Plaintiff states that the Report-Recommendation is in violatior
Local Rule 7.1(a)(1) in that it contains citations to decisions exclusively reported on
computerized databases, and copies of those decisions were not affixed to the Report-
RecommendationSeeDkt. No. 56 at 21-22. By the very language of Local Rule 7.1(a)(1),
however, this Local Rule is only applicable to parties, not the c&egl. OCAL RULESN.D.N.Y.
7.1(a)(1)*

With regards to his twelfth objection, Pl&fhis not being "condimed [sic] for taking
appropriate action” with respect to dismissing divn Court of Claims action. Magistrate Judg

Baxter noted with respect to this claim, that "[i]f an injury exists, there is at least a question
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fact regarding the causation of the injury to plaintiff's legal clai8e€Dkt. No. 54 at 16; Dkt.
No. 56 at 29. Plaintiff still has the opportunity to prove this claim at trial.

Plaintiff also objects to Magistrate Judge Baxter "granting" Defendants' second lette
motion for an extension. Plaintiff's objection is without merit because, quite simply, Defen
second letter motion to stay discovery was denied by Magistrate Judge Baxter in a text org
dated May 15, 2012.

The Court has reviewed Plaintiff's remaining objections and finds that they are meri

and often quite difficult to comprehend.

V. CONCLUSION

After carefully considering Magistrate JudBaxter's Report-Recommendation, Plaintif
objections thereto, and the applicable law, and for the reasons stated herein, the Court he

ORDERS that Magistrate Judge Baxter's March 22, 2012 Report-Recommendation
ADOPTED in its entirety for the reasons stated therein; and the Court further

ORDERS that Plaintiff's motions for preliminary injunctive relief (Dkt. No. 35) and fo
summary judgment (Dkt. No. 48) ab&ENIED ; and the Court further

ORDERS that the Clerk of the Court shall serve the parties with a copy of this
Memorandum-Decision and Order in accordance with the Local Rules.
IT IS SO ORDERED.

Dated: July 9, 2012 %/ﬂ g z
Albany, New York

Mae A. D’ Rgost.:l.n
U.S. District Judge
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