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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MANUEL NUNEZ,

Plaintiff,

9:12-CV-1071 (BKS/CFH)

D. DONAHUE, Head Account Clerk; Clinton
Correctional Facility, etal.,

Defendants.

Appearances:

Manuel Nunez

97-A-0205

Sing SingCorrectional Facility
354 Hunter Street

Ossining, NY 10562

Plaintiff, pro se

Christopher W. Hall, AAG

Hon. Eric T. Schneiderman

Office of New York State Attorney General

The Capitol

Albany, NY 12224

Attorney forDefendang

Hon. Brenda K. Sannes, U.S. District Judge
MEMORANDUM-DECISION AND ORDER

[. Introduction

Plaintiff pro se Manuel Nunez brought this action under 42 U.S.C. §dl@ggngthat

the defendants violated his federal and statestitutional rights whilée was incarcerated at
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Clinton Correctional FacilityClinton C.F.) and CoxsacakiCorrectional FacilityCoxsackie
C.F.). Dkt. No. 62. On July 10, 201%fdndants fiéd a motion for summary judgment. DKkt.
No. 105 Plaintiff filed his opposition to the motion on August 3, 2015. Dkt. No. 113.
Defendants’ motion was referred toitéd States Magistrate Judge Christian F. Hummel who,
on November 23, 2015, issued a Report-Recommendation andr@dermending that
defendantsmotion for summaryjudgmentbegranted Dkt. No. 117. Magistrate Judgimmel
recommended thait) the alternativeif the District Judgeoncluded thaplaintiff exhausted his
administrative remedies as to his retaliation claim agdefeindant Weeksheretaliation claim
shouldproceed because plaintiff raised a material question of fact whether defendant Weeks
retaliated against him for the exercise of his Constitutional rights, and that altlatihesshould
bedismissed Id., atp. 42.

Plaintiff filed an objection to thRemrt-Recommendatioraising various specific
objections and therequesting @aenovoreview of the parts of the RepdRecommendation to
which he had not specifically objected because he objects to “each and evéry péatt[No.
119, p. 14.Plaintiff also sought appointment of couns8eeDkt. No. 119, p. 149eding
appointment of “counsel for a just determination of this case and allow tha Ess]gounsel
ample time to review the case and engage in discovebDgfendarg hase not responded to
Plaintiff's filing, nor have they objected to the Regedgeomnendation. For the reasons set
forth below, the alternative recommendation in the ReRedemmendatiois adopted ints
entirety.

Il. Background

The Court presumes the parties’ familiarity with plaintiff's factual allegatighich are



thoroughly set forth in the Report-Recommendation. Dkt. No. 117, pp. Bs3entially,
plaintiff claims that defendants Donahue and Palmer denie@dusss to theourt when they
intentionally lostand/or destroyedn envelopée had addressed to the New York Cofirt o
Claims that contained a disbursemeatjuest fora $50 court filingeg, which delayed the
payment othefiling fee for plaintiff's Court of Claims actionand caused it to be dismissed.
Dkt. No. 62, pp. 7-13, 33-3%6.Plaintiff alleges thatdefendants Donahue, Lapoint-Kelsh,
Koktowski, Garman and Patnode conspired to transfer him from Clinton C.F. to Coxsackie C.F
in retaliation for filinga grievance regarding access to the colxkt. No. 62, pp. 36-41.
Plaintiff alleges that dter hearrived at Coxsackie, arfthdfiled a grievanceegarding the
retaliatory transfer and conditions at Coxsacttefendant Weekmterviewed plaintiff regarding
the grievance Dkt. No. 62, p. 18-19, 42Plaintiff alleges that defendant Weekdvised plaintiff
not to write any more grievances and then retaliated against plaintiff Bgiogrhim toa cell in
the reception arefar four days without recreation timegwaiting his return to Clinton C.F. Dkt.
No. 62, pp. 18-20, 41-43

Plaintiff further alleges that upon his return tai@ton C.F, and following his grievance
seeking restitution for the transfelefendants Lacy, Donahue, Kelsh, Facteau, Lilledahl and
Miller conspired taetaliate against him for filing a grievankg searchindnis cell, filing a false
misbehavior report and removing him from honor housing. Dkt. No. 62, pp. 44-49, 52-55.

Plaintiff alleges thatlefendant Miller violated his due process rightglbgriing him of a fair

! Plaintiff's objections to the facts in the Report-Recommendation are addressed below.

2 In the Court of Claims action plaintiff sought to recover monies for a rad&gtia
player and other items left in his work space in the tailor shop which had been disposed of during
a lockdown at Clinton C.Fld.



hearing on the false misbehavior report. Dkt. No. 49-51. Firraliiyntiff alleges supervisory
liability claims against defendants Bellamy, Lacy, LaValley, PatnadePaoulx for failure to
remedy the alleged constitutional violatiobkt. No. 62 pp. 55-62.
[11. Standard of Review
The Cout reviewsde novahose portions of the Magistrate Judge’s findings and
recommendations that have been properly preserved with a specific objéiensen v.
Astrue 2 F. Supp. 3d 223, 228-29 (N.D.N.Y. 2012); 28 U.S.C. § 636(b)(1)(C). Findings and
recommendations as to which there was no properly preserved objection are revieslear for
error. Id. Properly raised objections must be “clearly aimed at particular findinge&iReport.
Vlad-Berindan v. MTA N.Y.C. TransNo. 14 Civ. 675 (RJS), 2014 WL 6982929, at *1, 2014
U.S. Dist. LEXIS 170985, at *3 (S.D.N.Y. Dec. 9, 202Hetersen2 F. Supp. 3d at 228. When
a party files “merely perfunctory responses,” attempting to “engage thietdisurt in a
rehashing of the same arguments sehfortthe original petition,” the report will be reviewed
for clear error only.Edwards v. Fisched14 F. Supp. 2d 342, 346-47 (S.D.N.Y. 2006he
Courtaccordinglyrejects plaintiff's request fate novoreview of those aspects of the Report
Recommend@on for which plaintiff failed to preserve a proper objection.
V. Discussion

A. Factual Objections

The Court has reviewedll of plaintiff's specific factual objectiondenova Based upothe
evidence in the recorthe Courfcredits thdollowing objections and finds as follows.h&lost

or destroyed envelope whi€Hainiff gave to defendant Palmer was Plaintiff asserts,

3 This unpublished decision is attached.
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addressed to the Court of Claims, not the business office at Clinton C.F. (The envéltpe ha
go to the business offideefore mailingfor the insertion o& $50 check for the court filing fge.
SeeDkt. No. 119, p. 2; Dkt. No. 117, p. Plaintiff correctly notes thatpon his return to

Clinton C.F.hedid notreceivepayment for his television or for pain, s@eughtpayment for the
televisionand for pain.SeeDkt. No. 117, p. 8; Dkt. No. 119, p. 3; Dkt. No. 105-2, p. 102-03;
Dkt. No. 62-9, p. 33, 43

The Court rejectPlaintiff's factualobjections as follows. He TransferReview Fom
signed by defendants Juli@hointKelsh and K. Koktowskexpresslystates that Plaintiff's
“preference is to remain at Clinton.” Dkt No. 62séeDkt. No. 117, p. 6; Dkt. No. 119, p. 2.
The property claim filed by Plaintiff on December 21, 2010 (Claim No. 020-0210-10) dypress
states thatlefendant Donahue disapprovedn the grounds that “staff followed proper
procedures while packing claimajtsproperty for transfer to Coxsackie. C.F.” Dkt. No. 62-10,
p. 5;SeeDkt. No. 117, p. 9; Dkt, No., 119, p. 4.

After considering the remainder Bfaintiff's factual objectionsthe Court has found
them to bdactuallyunsupported and/or irrelevant to the legal issues before the QG@ithtthe
minor exceptions set forth above, the Court therefore adopts andonaimanto this decision
the thorough recitation of facts set forth in the Report-Recommendation.

B. Failureto Exhaust Administrative Remedies

In the motion for summary judgmengf@ndant Weeks argued that plaintiff failed to
exhaust his administrative redliesfor his claim thatlefendanWWeeks placed plaintiff in keep
lock for four days, without recreation time, in retaliationgtintiff's filing of a grievance. Dkt.

No. 105-3, p. 11. Defendant Weeks argued that plaintiff had failed to exhaustithibecause



plaintiff “admitted[during his depositionhe failed to file a grievance that concerned Lt. Week’s
putting him in the cell.” Dkt. No. 105-3, p. 1Defendant Weeks also argued that “to the extent
he may have earlier raised a complaint alhdutWeeks in his grievance, plaintiff abandoned it in
his CORC appeal.ld. at p. 12.

After reviewingthe grievanceand plaintiff's deposition testimony regarding that
grievance, Magistrate Judge Hummel concluded that plaintiff failed to exmawsinmnistrative
remediegegarding his retaliatory keep lock claii@kt. No. 117, p. 21. Magistrate Judge
Hummel noted that the grievance did not identify the person responsible for tluafour-
confinement and “[n]othing in the grievance could reasonably have led prison agshtoriti
conclude that [plaintiff] was making an allegation against Weeks for retaliglated to his
four-day confinement in the reception area pending transkér.1n the alternative, Magistrate
Judge Hummel recommended thathi¢ Court concluded that plaintiff did exhaust this claim, the
claim should proceed because plairtidfs raised a material issue of fact with respect to whether
his confinementvas retaliatory Id. at 2123.

Plaintiff objects taherecommended conclusidhat he failed to exhaust administrative
remedies. Dkt. No. 119, p. 6. Plaintiff argues that his December 2010 griépkaoesl
NYSDOCCS on notice and gave specific dates and named Lt. Weeks. [sic] Thersoly p
responsible foplacing the Plaintf in the reception area and kept locked in a cell without
recreation (24 hours a day)ld. Plaintiff notes that Weeks was the “only person with the
motive,” after having threatened Plaintifd. In light of the liberal standard fgrievance
pleading, the Court finds thptaintiff exhausted his administrative remedies regarding his claim

of retaliation by defendant @éks.



1. Facts

The grievance which referenced defendant Weeks is plairibi#tember 10, 2010
grievancgCL-60526-10) In that grievancelaintiff sought restitution for thallegedly
retaliatory transfer to Coxsacki&eeDkt. No. 62-9, p. 3 (grievance captioned “to seek
restitution for a transfer”). Plaintiff sougekpenses he had incurred as a resute transfer,
for mailing home personal property that was not permitted at Coxsackiea€ Well as damages
for having been confined in keep lock for four days, pending transfer back to Clinton C.F.,
without a daily one-hour recreatiofd. at p. 59. In his grievance lpintiff described his
interview by Lt. Weeks and subsequent keep lock at Coxsackie as folRbastiff stated that
on November 10, 2010, Lt. Weeks interviewed him abdubweember grievancplaintiff had
filed while at Coxsackieadvised plaintiff not to file any more grievances; and that the interview
and advice were “nothing but intimidation tactiésDkt. No. 62-9, p. 5Plaintiff stated that two
daysatfter this interviewhe “was moved to the reception division” and “kept locked in a cell” for
four days “without at least a daily one hour recreation supposedly because endiagp
transfer,” which made no sense to me because even S.H.U. prisoners are ¢llome[bour 6

recreation per day.ld. In the “action requested” conclusion o Ibecembegrievance,

*In his November 2010 grievance (CX-16173-010), plaintiff complained about Clinton
C.F.’s allegedly retaliatory transfer as well as the conditions xdc&ie. Dkt. No. 62-8, p. 3.
Plaintiff statecthat the Coxsackie officials wrote “creatingiatdrbance” misbehavior reports
against inmates who spoke in their cell in a normal tone of voice; that officials kngwingl
permitted the yard telephones to be controlled by gangs; and that severasrisld Plaintiff
that inmates who write grievancage sent to “the box,” based on false misbehavior reports, or
are assaulted by staffd. at pp 5-7. Plaintiff sought to be transferred back to Clinton C.F. and
also asked “[t]hat Coxsackie Corr. Fac. Administration tell their staffs talséapintimdation
tactics and stop retaliating against prisoners for speaking up on any wrotigethaitness or
are a victim of.” Id., at pp. 8-9.



plaintiff sought,inter alia, compensation for humiliation, degradation and pain “suffered on my
wrists and ankleffrom shacklesised during the transfer] and the four days | spsicfilocked
in a cell at Coxsackie C.F. ‘pending transferd. at p. 9. Raintiff did notidentify defendant
Weeksas the person who caused plaintiff to be keep lockagat p. 5°

The Inmate Grievance Resolution Comnat{((GRC) and the Superintendent responded
to theDecember grievance, addrigggplaintiff's claim for monetary restitution as a result of the
transfer,without otherwise addreisg) the allegation regarding keep lock at Coxsackie C.F. Dkt.
No. 62-9, pp. 31-3%eeDkt. No. 62-9, p. 31 (IGRC advising plaintiff “that the inmate grievance
program is not the appropriate mechanism to utilize to obtain monetary restituéddie?) the
Superintendent found no evidence to substantiate plaintiff's claim thaatiséerto Coxsackie
was retaliatory and denied his “action for payment of pailajhpff appealedo theCentral
Office Review Committee (CORC)Dkt. No. 62-9, p. 35While plaintiff did not raise the issue
of retaliatay keep lockin his appeal, lpintiff did argue lhat “the Superintendent’s response
doesn’'t even addressed [sic] all the other issues or actions requested by.griekarito. 62-9,
p. 36. CORC upheld the Superintendent’s decision on the grievance, concluding that plaintiff
was tansferred to Coxsackie in error, not for retaliatory reasons, that plaiaifhat entitled to

reimbursement for property he had to mail home and that “money damages are nothfeavail

> When the question of Weeks’ involvement was raised during plaintiff's deposition,
plaintiff testified that Lt Weeks “had me moved to the reception area and kept me locked in a
cell for several days without recreation.” Dkt. No. 105-2, p. 84. When he was asked how he
knew that it was Lt. Weeks, plaintiff initially said that Lt. Weeks “most likelgraped it,” but
that plaintiff “don’t have any paperwork, didn’t grieve thald. When plaintiff was then asked
whether Lt. Weeks said that he was going to have plaintiff moved to the receptaoplamtiff
testified, “Yes. . . . He said you're going to be transferred to Clinton Camettracility soon-
.. . because your transfer’s been approved, and | will have you put in the receptiordaiea
pp. 84-85.



remedy through the inmate grievance program.” Dkt. No. 62-9, p. 43.
2. Analysis

As Magistrate Judge Hummebted in his Report-Recommendation, to exhaust his claims
plaintiff was required to provide “a specific description of the problem.” Dkt. No. 117, p. 19;
Espinal v. Goord558 F.3d 119, 127 (2d Cir. 2009)\hile a plaintiff is not required to identify
the person responsible for the alleged misconduct, he has to “provide enough inforbwiion a
the conduct . . . to allow prison officials to take appropriate responsive measlolsson v.
Testman380 F.3d 691, 697 (2d Cir. 2004eeEspinal 558 F.3d at 127. The Second Circuit
has analogized the test for the sufficiency oddministrative grievance to that for notice
pleading, explaining that: “as in a notice pleading system, the grievahhoeky out lie facts,
articulate legal theories, or demand particular relief. All the grievancedweisbbject
intelligibly to some asserted shortcomindtownell v. Krom 446 F.3d 305, 310 (2d Cir. 2006)
(quotingStrong v. Davigd297 F.3d 646, 650 (7th Cir. 2002)) (internal marks and quotations
omitted). While*a liberal grievance pleading standard” applies to pro se innf#tesgrievance
may not be so vague as to preclude prison officials from taking appropriate red¢asesolve
the complaint internally."Brownell 446 F.3cdat 310.

Here, plaintiff complained about being in keep lock for four days, without any time out for
recreation, aftekt. Weeksintimidated himabout a grievance that he had filddlaintiff,
howeverdid not specifically allegéhat defendant Weeks was the person responsible for putting
him in keep lock othathis keep lock wasn retaliationfor having filed a grievancéhe
grievance sought, and was interpreted by prison officials, as a claim foranoresttitution; and

plaintiff testified in this action that he did not grieve defendant Weeks’ retaliké@p lock.



Although it is a close question, given the liberal pleading staragaiicableto pro se
grievancesthe Court finds that plaintiff's grievance was sufficient to exhaust his retaliatio
claim against defendant Wedhscause it was sufficient to alert prison officials to his claim of
retaliatory keep lock. The grievance described the specific dates and locatiemnaidbn
and plaintiff sought damages for having been in keep lock. Although plaintiff dallegeé that
his keep lock was retaliatory, the facts alleged in the grievance, when éaidysuggest that the
keep lock was retaliatory. |&ntiff's allegatiors thatLt. Weeksengaged in “intimidatio tactics”
regarding plaintiff'sgrievancethat plaintiffwasmoved to keep lock two days later, ahdt
four days of keep lock without recreation “supposedly because | was ‘pending transiheade
no sense . . . because even S.H.U. prisoners are allow [sic] one hour of receegfy@st that
the placement in keep lock was retaliatoBkt No. 62-9, p. 5.Sege.g, Varela v. Damon491
F.Supp. 2d 442, 448 (S.D.N.Y. 2007) (finding grievance sufficient to exhaust retaliation claim
when it did “not use word ‘retaliation’ . . . but fairly read . . . does suggest that the assault
occurred in response” to tipdaintiff's complaint);c.f. Brownell 446 F.3d at 311 (grievance
seeking damages for property lost duringplaintiff's transfer between institions, which did
not contain any allegations of misconduct by corrections officers, andreated “merely as a
request for lost property” was insufficient to exhatstplaintiff's claim that officials
intentionally lost legal documents, denying hisess to courts).

C. Other Objections

After reviewing plaintiff’'s remaining objections to the legal analysis in theoRep
Recommendationde novq the Court rejed plaintiff's objections.With respect to the allegedly

retaliatory misbehavior report l@efendant Lilledahl, lpintiff has failed tocome forward with
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any evidence of retaliatory animus by defendant Lilled&®eDkt. No. 117, pp. 26-27; Dkt.
No. 119, pp. 6-7 Plaintiff has similarly failed t@ome forward with any evidence wtaliatory
animus by defendant MillerSeeDkt. No. 117, p. 28; Dkt. No. 119, pp. 8-9. The hearing
conducted by defendant Miller does not, as plaintiff asserts, demonstratalmasarsgt animus.
See Dkt. No. 62-11, p. 41. Lt. Miller found plaintiff guilty of only one of the three charges
against him- possession d@he contrabantklevision Id. at pp. 42, 46. While plaintiff did,
during the disciplinary hearing, tell Lt. Miller that plaintiff “wrote a grievahon December 14
“because they transferred me out of a [sic] to Coxsackie Correctional Faedayde | was
going to file a lawsuit over here and then they transfer me back . . . over here,” Dkt. No. 62-11,
p. 44, Lt. Miller responded that this had “nothing to do with the t.v. that was found icelbltr
The evidence, even when viewed in the light most favorable to plaintiff, indicatekitivey the
hearingLt. Miller was focusean thetelevision found in plaintiff's celand whether plaintiff had
witnesg&swho could provide evidence regarding that chatdeat pp. 43-46. The Court rejects
plaintiff's arguments regarding his removal from honor housing by Lt. Millethi@reasons
stated in the Report-Recommendation. Dkt. No. 119, pp. 8-9; Dkt. No. 117, pp. 27-29.

With respect to defendant Donahue, plaintiff is correct that his December 10, 284hge,
appears to have been attached to the December 21, 2010 inmate claim received by Bxathahue,
that the December 10, 2010 grievance mentions the November 2010 grievance. Dkt. No. 119, p.
9; seeDkt Nos. 62-10, 62-9. However, BRgistrateJudge Hummel noted in the Report-
Recommendatigrplaintiff has failed tacome forward with evidence thBobnahuewas
personally involved in any of the allegedly unconstitutiontd.abkt. No. 117, pp. 29-30.

Finally, the Court rejects plaintiff's argumentgarding the alleged denial of due process,
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supervisory liability and the state law claifos the reasons stated in the Report-
Recommendation. Dkt. No. 119, p. 9-14; Dkt No. 30-43.

WHEREFORE, for the foregoing reasons, it is hereby

ORDERED that Magistrate Judge Humme##ernative recommendation, in tReport-
Recommendation (Dkt. No. 117), that Defendants’ motion for summary judgment disntiigsing
retaliation claim agast Defendant Weeks be deniadd the motion otherwise be granted,
adoptedn all respects; and it is further

ORDERED that Defendants’ motion for summary judgment (Dkt. No.)1I9HENIED
in part andSRANTED in part, and it is further

ORDERED that Defendants’ motion for summary judgment (Dkt. No. 105ES8II ED
as to Plaintiff's retaliation claim against defendant Weeks, and it is further

ORDERED that Defendants’ motion for summary judgment (Dkt. No. 105) is otherwise
GRANTED, and it is furtler

ORDERED that Plaintiff's request for counsel@RANTED in part, andhatcounsel
be appointed for the purpose of trial only, and it is further

ORDERED that the Clerk of the Court shall serve a copy of this Memoraridecsion
and Order in accordaneéth the Local Rules of the Northern District of New York.

IT1SSO ORDERED.

Dated: January 4, 2016

/%(Ma/akgs\/w

Brenda K. Sannes
U.S. District Judge
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2014 WL 6982929
Only the Westlaw citation is currently available.
United States District Court,
S.D. New York.

Lucia VLAD-BERINDAN, Plaintiff,
V.

Vlad-Berindan v. MTA New York City Transit, Slip Copy (2014)
2014 WL 6982929

pretrial matters and to issue reports and recommendations
on dispositive motions. (Doc. No. 9.) On July 21, 2014,
Defendants filed a motion to dismiss pursuariRtde 12(b)

(6) of the Federal Rules of Civil Procedu(®oc. No. 11.)

On September 5, 2014, Plaintiff filed her opposition to the
motion. (Doc. No. 18.) On September 19, 2014, Defendants
filed their reply. (Doc. No. 22.) Judge Francis issued his
Report on October 8, 2014. (Doc. No. 23.) On November

7, 2014, Plaintiff filed her objections (“Objections”) to the
Report (Doc. No. 26), and on November 21, 2014, Defendants
filed a response and opposition to Plaintiff's Objections (Doc.
No. 27).

MTA NEW YORK CITY TRANSIT; Marie Stanley,
Esq.; Jean Doe, Esq.; John Doe, Esq., Defendants.

No. 14—cv-675 (RJS). | Signed
Dec. 9,2014. | Filed Dec. 10, 2014.

II. LEGAL STANDARD
ORDER ADOPTING REPORT

AND RECOMMENDATION The Court “may accept, reject, or modify, in whole or in

part, the findings or recommendations made by the magistrate
judge.”28 U.S.C. § 636(b)(1pee alsbed.R.Civ.P. 72(b)(3)

If a party properly objects to a finding in the Report, the Court
*1 Plaintiff Lucia Vlad—Berindan, proceeding pro se, bringsreviews the finding de nov@8 U.S.C. § 636(b)(1)(Ckee

this employment discrimination action against Defendantg|sqg=ed.R.Civ.P. 72(b)(3Properly raised objections must be
MTA New York City Transit, Marie Stanley, Esq., Jean«cjearly aimed at particular findings” in the Repdiarden
Doe, Esq., and John Doe, Esq ., pursuant to Title VII of thg LaClaire, No. 07—cv—4592 (LTS), 2008 WL 4735231,
Civil Rights Act of 1964 (“Title VII"), 42 U.S.C. § 2000e g *1 (S.D.N.Y. Oct. 27, 2008)Therefore, objections may

et seq.the Age Discrimination in Employment Act of 1967 ot pe “conclusory or general” and may not simply rehash
(the "ADEA"), 29 U.S.C. § 62Bt seq.the Americans with o rejterate the original briefs to the magistrate judge.
Disabilities Act of 1990 (the “ADA")42 U.S.C. 88 12112 Thomas V. Astrue§74 F.Supp.2d 507, 511 (S.D.N.Y.2009)
et seq.,and the Rehabilitation Act of 19729 U.S.C. 8 \preover, objections generally may not be new arguments
794 et seq.Plaintiff further asserts that Defendants postedinat were not raised, and thus were not considered, by
a deceptive job advertisement and sought to incorrecthy,o magistrate judgelackson v. BrandtNo. 10—cv—05858
classify paralegals as independent contractors. Now befO(pAC)’ 2012 WL 2512015, at *6 (S.D.N.Y. June 29, 2012)
the Court is the Report and Recommendation (the “Report'dee alsoBerbick v. Precinct 42977 F.Supp.2d 268, 273
of the Honorable James C. Francis IV, Magistrate JudeS_D_N_y_zmg)(uA motion referred to a magistrate judge

recommending that the Court dismiss Plaintiff's Complaintis ot a trial run.”(alterations and internal quotation marks
without prejudice, for failure to state a claim. For the reasongmjtted)).

set forth below, the Court adopts the Report in its entirety.

RICHARD J. SULLIVAN, District Judge.

*2 Absent proper objections, the Court accepts all parts of
the Report that are not clearly erronedsseBerbick, 977
F.Supp.2d at 273 hus, the Court reviews a partytgproper
objections, including those that seek a “second bite at the
The Court presumes the parties' familiarity with the factuahpple” by “attempt[ing] to relitigate the entire content” of the
allegations of this action, which are thoroughly set forth inarguments made before the magistrate judge, only for clear
the Report. (Report at 2—6.) On January 27, 2014, PlaintigrrorThomas,674 F.Supp.2d at 511n clear error review,
commenced this action by filing a standard-form complainthe Court should reverse a finding only if it is “left with
for employment discrimination against Defendants. (Docthe definite and firm conviction that a mistake has been
No. 2.) The Court received confirmation of service on Juneommitted,” and not merely if it “would have decided the
12, 2014. (Doc. Nos.7, 8.) By Order dated June 16, 2014, tlrase differently Easley v. Cromartieg32 U.S. 234, 242, 121
Court referred the case to Judge Francis to oversee general

|. BACKGROUND

Mext



Vlad-Berindan v. MTA New York City Transit, Slip Copy (2014)
2014 WL 6982929

S.Ct. 1452, 149 L.Ed.2d 430 (20@ijternal quotation marks

omitted). *3 SO ORDERED.

REPORT AND RECOMMENDATION

1. DISCUSSION JAMES C. FRANCIS IV United States Magistrate Judge.

The Report recommends that the Court grant DefendanL]s‘o THE HONORABLE RICHARD J. SULLIVAN
motion and dismiss Plaintiffs Complaint without prejudice. D.J.- ' '

Zi(;c:)i:rlwei}:ll;tics)rt:rr::rlr;?r:ze’th\,:ﬂ;eerejge;; dt;) t:]h;[ ;n;ipnl gf);n;;nstl_ucia Vlad—Berindan brings this employment discrimination
' P actionpro sepursuant to Title VII of the Civil Rights Act

e e e o vl 1564 (Tl W), 42 US.C. 2000t s e Age
' 9 PP CISiscrimination in Employment Act of 1967 (the “ADEA”),

(();etspglr?.:a;:ri(sforlgerz1A)D$£e Cs;mozn;rﬁz? fii:zlsmtsﬁatzg U.S.C. § 62%t seq.the Americans with Disabilities Act
P 9 et P of 1990 (the “ADA"), 42 U.S.C. §§ 12112t seq.and the

Plaintiff's remaining claims fail in part because they areRehabiIitation Act of 19729 U.S.C. § 794t seq.alleging

ZT)t l?l:aevrglrfﬁglezz |flheent£§bcl)erzt fr?a?:zrrilmzrnj[saiﬁz;fgé(iii ff bthat the defendants—the New York City Transit Authority
' ' P he “Transit Authority”), Marie Stanley, and two other

given an opportunity to amend her Complaint “[b]ecause

. _ o émnamed attorneys—failed to hire her because of her race,
there is some prospect, however slim, that the plaintiff could _. - -
, ) . . national origin, age, and disability. She further alleges that the
state a valid claim ....“Iq. citing Gomez v. USAA Federal

. . e defendants retaliated against her for asserting her rights under
Savings Bankl171 F.3d 794, 796 (2d Cir.199pPlaintiff's o .
o i . the ADA, posted a deceptive job advertisement, and sought
Objections, which consist of a background statement and . . .
incorrectly classify paralegals as independent contractors.

) . . t
fifty numbered paragraphs, fail to address the Report's Ieg?,cLe defendants move to dismiss all counts pursudRtikes

conclusions and are instead largely conclusory assertions tqa%(b)(l) and 12(b)(6) of the Federal Rules of Civil Procedure
reiterate factual allegations and arguments already presentEOr the reasons that follow, | recommend that the plaintiff's

to Judge Francis. Accordingly, the Court reviews the Judge . o . .

e . . , complaint be dismissed without prejudice.
Francis's comprehensive and well-written twenty-six page
Report for clear error. Having reviewed the Report and
fmdmg no clear error, the Court adopts the Report in 'tSBackgroundl
entirety. Indeed, the Court would reach the same result even

under a de novo standard of review. The background in this case is drawn from Ms.
Vlad-Berindan' s complaint and supplemented by her

affirmation in opposition to the motion to dismiss where
the affirmation adds clarity to the originally pled facts.
1V. CONCLUSION Although a court is typically confined when considering
a motion to dismiss to “the allegations contained within
For the reasons set forth above, the Court adopts Judge the four corners of [the] complainBani v. Empire Blue

Francis's well-reasoned Report and GRANTS Defendants' Cross Blue Shield]52 F.3d 67, 71 (2d Cir.1998)ro
motion to dismiss. The Clerk of the Court is respectfully sepleadings are to be liberally construsdeHarris v.
directed to terminate the motion pending at docket entry 11. Mills, 572 F.3d 66, 71-72 (2d Cir.2009Yhen analyzing
To the extent that Plaintiff wishes to amend her Complaint, apro sepleading, a court may therefore consider factual
she must file a motion to amend no later than January 9, 2015.  2llegations contained in the plaintiff's opposition papers

and other court documenteeTorrico v. International
Business Machines Cor213 F.Supp.2d 390, 399 n. 4
(S.D.N.Y.2002)

The motion should include a proposed amended complaint,
which shall state with specificity Plaintiff's contemplated

claims. Plaintiffs motion shall also indicate whether she has
properly exhausted her administrative remedies with respect

to each of her contemplated claims. If Plaintiff does not fiIeA' Factual Allegations

. . Ms. Vlad—Berindan holds an Associate of Applied Science
a motion requesting leave to amend by January 9, 2015, this , : )

. . o degree in Paralegal Studies and was, at the time relevant
case will be closed with prejudice.

to her claims, pursing a Bachelor of Science degree in
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Legal Studies at the New York City College of TechnologyMs. Vlad—Berindan disclosed to Ms. Stanley during the
(“City Tech”). (Attachment to Complaint for Employment interview that she had recently undergone surgery and, as
Discrimination (“Compl.”), 1 1; Affirmation of Lucia Vlad— a result, was unable to work more than six hours per day.
Berindan in Opposition to Motion to Dismiss dated Sept(Compl., § 9). She told Ms. Stanley that she planned to work
5, 2014 (“Vlad—Berindan Aff.”) at 1-2). She self-identifies a few hours per day until her health improved. (Compl., 1
as a white person of Romanian national origin. At the time0). She also disclosed that she was not able to lift heavy
when the alleged employment action occurred, she was fiftyabjects due to the recent surgery. (Compl., 1 10). Ms. Stanley
four years old. (Complaint for Employment Discrimination “[t]hen ... asked [the] plaintiff when she could start working,”
(“Compl.Form™), 1 lI(D)). She also self-identifies as having aand “seemed to like [the] plaintiff.” (Compl., T 11).
disability resulting from a recent surgery, which rendered her
unable to lift more than ten pounds of weight or to stand foMs. Vlad—Berindan was next interviewed by Mr. Doe.
prolonged periods of time. (Compl.Form, { [I(D); Compl., T(Compl., 11 12—-13). Mr. Doe “asked [ ] the same questions as
10). the previous two interviewers.”(Compl., 1 13). Additionally,
he asked Ms. Vlad—Berindan what country she was from,
One of the requirements for Ms. Vlad—Berindan's Legatold her that he had other acquaintances from Romania, and
Studies degree was that she complete a 160—hour internshipvilunteered that he was from Nigeria. (Compl13).“Then
a law office approved by her school. (Compl., 11 1, 6; Vlad-he asked [Ms. Vlad—Berindan] if she speaks French, and
Berindan Aff. at 2). City Tech has an arrangement with théor a while [the] interview was in French.”(Compl., T 13).
Transit Authority (as well as several other “partner” offices)Ms. Vlad—Berindan states that Mr. Doe “seemed to be very
under which the Transit Authority provides internshipnice” (Compl.,1 13), but at one point “turned mad” when
opportunities to the college's students. (Vlad—Berindan Affdiscussing the suddenness of his last paralegal's departure,
at 2). In February 2013, Ms. Vlad-Berindan submitted ammphasizing that it was important that Ms. Vlad—Berindan
application for an unpaid internship to Ms. Stanley, arbe willing to commit to a full year of work (Compl., 1 14).
attorney in the Transit Authority Torts Division (Compl., 11 Mr. Doe and Ms. Vlad—Berindan discussed the arrangement
2-4; Vlad-Berindan Aff. at 2), intending to fulfill her college proposed by Ms. Stanley, under which Ms. Vlad-Berindan
requirement through the internship. (Compl., T 6). would complete the 160-hour internship prior to beginning
her part-time work as a paralegal-contractor. (Compl., 11 14—
On February 13, 2013, Ms. Vlad-Berindan was interviewed.5).
by three Transit Authority attorneys—Ms. Stanley and two
other individuals identified as “Jean Doe, Esqg.” and “JohrAlthough Ms. Stanley indicated to Ms. Vlad—Berindan that
Doe, Esq.” (Compl., 11 3-5, 12). She does not provide anshe would call her about the positions by 5:00 p.m. the day
information regarding the content of her first interview, whichof the interview, she did not contact the plaintiff thereafter.
was with Ms. Doe. (Compl., T 4). (Compl., 1 16). Ms. Vlad-Berindan called Ms. Stanley's
office, but did not receive a response. (Compl., T 16). Ms.
*4 During her second interview, Ms. Stanley informed Ms.Vlad—Berindan's classmates later informed her that a new
Vlad—-Berindan that the office was hiring for two positions,advertisement for positions at the Transit Authority had been
an unpaid internship and a one-year paralegal-contractposted at their college. (Compl., { 20).
position, which was to pay ten dollars per hour. (Compl., 1 5;
Vlad-Berindan Aff. at 2). While Ms. Vlad—Berindan initially Ms. Vlad-Berindan states that the three lawyers who
indicated that she was only applying for the internship, shaterviewed her were all “non white” (Compl., 1 22), and that
subsequently agreed during the interview (on Ms. Stanley'sluring her interview with the [Transit Authority] she did
suggestion) to be considered for both, with the intentiomot see any white employee][s] in the offices where she was,
of first completing her 160-hour internship requirementincluding paralegals she was introduced to” (Compl., T 23).
and then continuing to work as a paid paralegal-contractoShe “believes that after she left the interview, the three non
(Compl., 11 5-9). Ms. Stanley suggested that Ms. Vladwhite interviewers decided that [she] was not good enough
Berindan would work for fewer than eight hours per day a$or them because [she] was| ] too weak and disabling [sic]
a paralegal-contractor because the position was for a limitgg too white and blonde, too over 40 years old [sic] and
number of hours per year. (Compl., 1 8). too East European [ ] to work[,] learn[, and] practice as an
intern paralegal [for] 160 hours in their office” (Compl., |
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22), and that “all or some of her interviewer [s] do[ ] not“where the belief is based on factual information that makes
like white people to work with” (Compl., T 23). Ms. Vlad- the inference of culpability plausible&rista Records, LLC
Berindan notes that “paralegal [s] need[ ] to lift and [ ]v. Doe 3,604 F.3d 110, 120 (2d Cir.201®uch allegations
sometime[s carry] very heavy files,” and alleges that shenust be “accompanied by a statement of the facts upon which
would have required a rolling shelf and document case tthe belief is founded,Prince v. Madison Square Garden,

accommodate her disability, had she been h%r@bmph 427 F.Supp.2d 372, 385 (S.D.N.Y.20(B)ternal quotation

1 29). She further alleges that the Transit Authority alway&arks omitted).

intended to hire one person to fill both the intern position

and the paralegal-contractor position, despite having postéado secomplaints are held to less stringent standards than
two separate employment opportunities (Compl., 11 27, 46§hose drafted by attorney#iaines v. Kerner,404 U.S.

and that they intended to improperly classify the paralegaPl9 520-21, 92 S.Ct. 594, 30 L.Ed.2d 652 (19B8ykin
contractor as an independent contractor to evade tax¥s KeyCorp,521 F.3d 202, 213-14 (2d Cir.200@jiting

(Compl., 11 27, 48). Erickson,551 U.S. at 9% Pleadings opro separties should
be read “ ‘'to raise the strongest arguments that they suggest.’
2 “ Kevilly v. New York410 F. App'x 371, 374 (2d Cir.2010)

She does not allege that this issue was addressed during

any of her interviews. (quotingBrownell v. Krom446 F.3d 305, 310 (2d Cir.2006)

Even after the Supreme Court's ruling lighal, which
imposed heightened pleading standards for all complaints,

B. Procedural History ro secomplaints are to be liberally constru&keHarris
*5 On July 26, 2013, Ms. Vlad-Berindan filed a charge with P y

. . v. Mills, 572 F.3d 66, 71-72 (2d Cir.2009evertheless,
he E | Empl “EEOC”
the Equal Employment Op'portunlty Commission (‘EEOC )dismissal of @ro secomplaint is appropriate where a plaintiff

(Compl.Form, 1 III(A)). The EEOC issued a Notice of }ias clearly failed to meet minimum pleading requirements.

Right to Sue letter, which Ms. Vlad-Berindan received OnSeeRodnguez v. Weprin}16 F.3d 62, 65 (2d Cir.1997)

Leak v. SchriroNos. 11 Civ. 8023, 12 Civ. 618
November 1, 2013. (Compl. Form, SI llI(B)). On Januaryaccord eax V. SCnriro,Nos v ’ N '

27, 2014, Ms. Vlad—Berindan filed this lawsuit. She seeks2013 WL 1234945, at *2 (S.D.N.Y. Feb.20, 201@port

. arad recommendation adopt2d13 WL 1248620 (S.D.N.Y.
an award of compensatory damages, punitive damages,

Afarch 27, 2013
attorneys' fees. (Compl., § IV). are ' )

B. Claims Raised in Opposition to Motion to Dismiss
*6 As an initial matter, | address the substantial factual
A. Legal Standard allegations and several new claims raised for the first time

In considering a motion to dismiss, a court must accept 48 the plaintiff's affirmation in opposition to the motion to
true all well-pleaded facts alleged in the complaint and draWismiss. The plaintiff alleges, in brief, that subsequent to the
all reasonable inferences in the plaintiff's favlrickson filing of this Complaint, she interviewed with the Transit
v. Pardus,551 U.S. 89, 94, 127 S.Ct. 2197, 167 L Ed.2gAuthority for a similar opportunity to complete a 120-hour
1081 (2007)per curiam)DiFolco v. MSNBC Cable L.L.C., internship followed by a one-year contract position as a
622 F.3d 104, 110-11 (2d Cir.201@) complaint need not paralegal. (Vlad—Berindan Aff. at 4-5). She alleges that she
contain detailed factual allegations, but it must contain mor®as offered both the internship and the paralegal-contractor
than mere * ‘labels and conclusions' or ‘a formulaic recitatiorP0Sition, and accepted both positions in March 2014. (Vlad—
of the elements of a cause of actionAshcroft v. Igbal, Berindan Aff. at 4-5). Once she had completed the 120-
556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (200d)our internship, she expected to begin to work as a paid
(quoting Bell Atlantic Corp. v. Twombly550 U.S. 544, paralegal-contractor, but instead was wished good luck by
555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (200Wyhere the her supervisor and asked to return her office key. (Vlad—
complaint's factual allegations permit the court to infer onlyB€rindan Aff. at 5-6). Ms. Vlad-Berindan alleges that the
that it is possible, but not plausible, that misconduct occurred®0sition of paralegal-contractor was still open at this point,
the complaint fails to meet the requirement®Rafe 8(a) of and claims that the Transit Authority's refusal to hire her for

the Federal Rules of Civil Procedutd. at 679 Though a  this position constituted “a continuity [sic] of the [earlier]

plaintiff may plead facts alleged upon information and beliefoP discrimination ."(Vlad—Berindan Aff. at 6). She further
claims that the Transit Authority's failure to pay her minimum

Discussion
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wage during her internship constituted a violation of the Faib523, 2013 WL 4774751, at *4 (S.D.N.Y. Sept. 5, 2013)
Labor Standards Act (“FLSA”), the New York Labor Law (noting that complaints may not be amended through briefs in
(“NYLL"), and the Thirteenth Amendment. (Vlad—Berindan opposition to motions to dismiss, but considering new claims
Aff. at 8-11). because opposition “simply articulates additional claims
that [pro seplaintiff's] original complaint could have been
In evaluating the legal sufficiency of @ro se plaintiffs  construed to allege”with Conkling v. Brookhaven Science
claims, a court may rely on the plaintiff's opposition Associates, LLCNo. 10 CV 4164, 2012 WL 2160439, at
papers.SeeCrum v. Dodrill, 562 F.Supp.2d 366, 373 n. *6 n. 6 (E.D.N .Y. June 12, 201Z}yeclining to consider
13 (N.D.N.Y.2008)(citing Gadson v. GoordNo. 96 Civ. claims raised in opposition to motion to dismiss regarding
7544, 1997 WL 714878, at * 1 n. 2 (S.D.N.Y. Nov.17,facts that allegedly occurred after amended complaint was
1997).“This extension of the usual principles applicable tofiled), and Jones v. Chicago Board of Educatiddp. 11
aRule 12(b)(6)motion applies to factual allegations that areC 8326, 2013 WL 1499001, at *2 (N.D.IIl. April 10, 2013)
consistent with those contained in the complaiRisado v. (declining to review allegations of “separate independent
Herad,No. 12 Civ. 8943, 2013 WL 6170631, at *3 (S.D.N.Y. acts of discrimination” raised ipro seopposition to motion
Nov.25, 2013)citing Richardson v. New YorkQ Civ. 6137, to dismiss, and noting that only new factual allegations
2012 WL 76910, at *1 n. 10 (S.D.N.Y. Jan.9, 2Q1&port  clarifying original claims can be considered).
and recommendation adopted in part and modified in part
on other ground2014 WL 1303513 (S.D.N.Y. March 25, *7 In this case, the plaintiff has asserted several new
2014) accordBraxton v. NicholsNo. 08 Civ. 8568, 2010 WL claims based not only on newly asserted facts, but on facts
1010001, at *1 (S.D.N.Y. March 18, 201()A]llegations  that are alleged to have occurred after the Complaint was
made in apro se plaintiff's memorandum of law, where filed. (Vlad—Berindan Aff. at 4-6). She could not have
they are consistent with those in the complaint, may also beognizable FLSA, NYLL or Thirteenth Amendment claims
considered on a motion to dismiss.”). Further, to the exteriased on the originally pled facts, as the Complaint did not
claims alleged for the first time in motion papers could havallege that she actually completed any work for the Transit
been asserted based on the facts alleged in the complaint, thythority. Further, the new employment discrimination
should be considere&eeFinch v. New YorkNo. 10 Civ. claims alleged in Ms. Vlad—Berindan's opposition to the
9691, 2012 WL 2866253 (S.D.N.Y. May 30, 201imding  motion to dismiss are, as Ms. Vlad—-Berindan acknowledges,
that while “a plaintiff cannot amend her complaint throughunexhausted because she has not yet received a right-to-sue

an opposition to a motion to dismiss,” the court “should reagyier 3 (viad-Berindan Aff. at 6). | therefore do not consider
the facts alleged injaro seplaintiff's complaint for whatever ne new claims raised in Ms. Vlad—Berindan's opposition to
claims may properly be based on such facts”). the motion to dismiss in this report and recommendation, but

recommend that Ms. Vlad—Berindan be granted leave to re-
However, “[e]ntirely new claims [ ] are not given such

liberal treatmentRosado2013 WL 6170631, at *3accord
Bernstein v. City of New Yorko. 06 Civ. 895, 2007 WL
1573910, at *10 (S.D .N.Y. May 24, 200{fnding in pro Under Title VII, the ADEA, and the ADA, a claimant
se case that “[nJew claims not specifically asserted in the may bring suit in federal court only if she has filed
complaint may not be considered by courts when deciding a "’T ::;ntely Colmft’la'n;zwghs tge;;gg 5and Otha_'tTec\i/I?
motion to dismiss” (alteration in original) (internal quotation NGNELG-Sue 1emeh N eS(e)-(0) (Title

. - . exhaustion proceduresp9 U.S.C. § 626(dYADEA
marks omitted)). Where a plaintiff's motion papers assert

) g ) exhaustion procedures¥2 U.S.C. § 12117(ajADA
entirely new claims that do not arise out of the facts alleged exhaustion proceduresee alsoLegnani v. Alitalia

plead these claims.

in the complaint, the court need not consider th&ee Linee Aeree ltaliane, S.P.A274 F.3d 683, 686 (2d
Bernstein,2007 WL 1573910, at *10compareTurner v. Cir.2001) (Title VIl and ADEA); Vargas v. Reliant

Sidorowicz,No. 12 Civ. 7048, 2014 WL 641454, *10 n. 11 Realty, No. 13 Civ. 2341, 2014 WL 4446165, at *9
(S.D.N.Y. Feb.18, 2014)'not purport[ing] to substantiate a (S.D.N.Y. Sept.9, 2014ADA).

new claim brought in opposition to the motion to dismiss,"4
but treating such new claim as part @b se complaint
through liberal reading of originally pled factg)ad Lang
v. New York City Health and Hospitals Corplg. 12 Civ.

I do, however, caution the plaintiff that she is not likely

to prevail on these claims, should she choose to file
them. An individual who volunteers her services to a
public agency without the expectation of compensation,
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who is free from employer coercion to perform unpaid Berindan “expressed interest in a paid, part-time position
services, and who is not already employed by the during her series of interviews,” they contend that she “had

public agency to render the same type of services, is not applied for that position and did not interview for that
considered a “volunteer” not subject to the minimum position.”(Def. Memo. at 7).

wage requirements of the FLS29 U.S.C. § 203(e)(4)
(A); 29 C.F.R. § 553.10Public agencies therefore have
far more latitude than for-profit entities to benefit from
the labor of unpaid intern&f. Glatt v. Fox Searchlight

Ms. Vlad-Berindan alleges that while she originally

submitted her resume with the goal of being considered for
Pictures, Inc.293 F.R.D. 516, 530-32 (S.D.N.y.2013) &N unpaid intemship (Compl., 1 1-3), she was invited to
(discussing six criteria for determining whether an intern /SO b€ considered for a paid paralegal-contractor position,
at a for-profit entity may be unpaid under FLSA and and accepted that invitation (Compl., 11 5-9). The salary

NYLL). With respect to the employment discrimination for the paralegal-contractor position was to be ten dollars
claims asserted in the plaintiff's opposition papers, the per hour. (Vlad-Berindan Aff. at 2). Much of Ms. Vlad—

plaintiff may be guided by the discussion below. Berindan's interview with Ms. Stanley focused on the
paralegal-contractor position (Compl., 11 7-8), and Mr. Doe

C. Employment Discrimination Claims “did not mention anything about the internship plaintiff was
seeking,” but focused his interview questions solely on the

1. Individual Liability paralegal-contractor position (Compl., 1 14). Accepting as

Ms. Vlad-Berindan asserts employment discriminationyye all well-pleaded facts alleged in the Complaint and
claims against Ms. Stanley, Ms. Doe, and Mr. Doe in theigrawing all reasonable inferences in the plaintiff's favor,
individual capacities. (Compl., {1 33-44). However, it isps. viad—Berindan has sufficiently pled that she applied for
well-established that individuals may not be held personall)émpmymem as defined under Title VI, the ADEA, the ADA,
liable under Title VII, Patterson v. County of Oneida, and the Rehabilitation Act and that she is entitled to the
New York,375 F.3d 206, 221 (2d Cir.2004dinder the protections of those statutes. The question remains, however,
ADA, Vargas v. Reliant RealtyNo. 13 Civ. 2341, 2014 \yhether she has stated plausible employment discrimination

WL 4446165, at *9 (S.D.N.Y. Sept.9, 20i4)nder the claims against the Transit Authority on which relief could be
Rehabilitation ActNelson v. City of New Yorko. 11 Civ.  granted.

2732, 2013 WL 4437224, at *14 (S.D.N.Y. Aug. 19, 2013)

or under the ADEAParker v. Metropolitan Transportation

Authority, 97 F.Supp.2d 437, 452 (S.D.N.Y.20000he 3. Title VII Claims

plaintiff's employment discrimination claims against Ms. *8 Ms. Vlad—Berindan alleges that the defendants refused to

Stanley, Ms. Doe, and Mr. Doe are therefore barred as lire her because of her race in violation of Title VII. (Compl.,

matter of law. 19 22, 34). Based on her allegation that the defendants
decided she was not only “too white” but also “too East
European” (Compl., 1 22), | read the Complaint to also assert

2. “Employee” Status a Title VII claim based on national origin.

The defendants argue that Ms. Vlad—Berindan cannot assert

ADEA, the ADA, and the Rehabilitation Act because thegiscrimination survives a motion to dismiss, the Court is
position for which she applied was an unpaid internshipgyided by the elements required to make out a prima facie
(Memorandum of Law in Support of Defendants' Motion tocgse. These are: (1) membership in a protected class; (2)
Dismiss (“Def.Memo.”) at 5-7). The defendants cite casgaiification for the position; (3) suffering of an adverse
law and statutes establishing that employmentdiscriminatiogmpmymem action; and (4) circumstances giving rise to
claims are only available to “employees,” and thatan inference of discriminatioMcDonnell Douglas Corp.
remuneration is an “essential consideration” of employmeny Green 411 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d
status under all four statutes. (Def. Memo. at 5-6 (CBg ggg (1973) Weinstock v. Columbia Universitg24 F.3d
U.S.C. § 793(d(Rehabilitation Act),Castellano v. City of 33 42 (2d Cir.2000)In order to sustain a discrimination
New York142 F.3d 58, 69 (2d Cir.1998ADA); O'Connor  ¢jaim based on a failure to hire, “a plaintiff must allege
v. Davis,126 F.3d 112, 116 (2d Cir.199(itle VIl); EEOC  that she applied for an available position for which she

v. Johnson & Higgins, Inc91 F.3d 1529, 1538 (2d Cir.1996) \as qualified and was rejected under circumstances giving
(ADEA)). While the defendants acknowledge that Ms. Vlad—jse to an inference of unlawful discrimination/ang v.
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Phoenix Satellite Television U.S., In876 F.Supp.2d 527, to.”(Compl., 1 22-23). While the demographics of an
537 (S.D.N.Y.2013jciting Texas Department of Community office may be relevant in a failure-to-hire employment
Affairs v. Burdine 450 U.S. 248, 253, 101 S.Ct. 1089, 67discrimination case, they are not sufficiently pled in this
L.Ed.2d 207 (198)) case to give rise to an inference of unlawful discrimination.
Courts have dismissed failure-to-hire cases in which plaintiffs
However, “[tthe prima facie case undevicDonnell have alleged significant under-representation of members
Douglas [ ] is an evidentiary standard, not a pleadingof their protected classes in the defendant-employers'
requirement.Swierkiewicz v. Sorema N.A%34 U.S. 506, staffs. See, e.g.Lott v. Kmart, No. 13 CV 990, 2014
510-11, 514, 122 S.Ct. 992, 152 L.Ed.2d 1 (20G2e WL 1884406, at *1 (S.D.Ohio May 9, 2014Jinding
also Boykin v. KeyCorp.521 F.3d 202, 212 (2d Cir.2008) allegation thatpro se male plaintiff on two occasions
Accordingly, “a plaintiff alleging employment discrimination observed that all cashiers working at defendant store were
need not plead facts establishing a plausible prima facie cas®men insufficient to raise inference of sex discrimination);
of discrimination to survive a motion to dismisschwab Chandler v. University of Pennsylvan27 F.Supp.2d 175,
v. Smalls,435 F. App'x 37, 40 (2d Cir.2011Under 179 (E.D.Pa.2013{finding plaintiff's statistical evidence of
the pleading standard established Swierkiewicz, an the under-representation of African Americans in defendant
employment discrimination claim need only “be facially university's graduate student body and faculty insufficient to
plausible and must give fair notice to the defendants of thplausibly claim intentionally discrimination based on race).
basis for the claimBarbosa v. Continuum Health Partners, The fact that the defendants “have hired people who are of a
Inc., 716 F.Supp.2d 210, 215 (S.D.N.Y.201(nternal different race ... from [Ms. Vlad—Berindan] does not suggest
guotation marks omitted). that the [ ][d]efendants failed to hiteer on account of her
race....Riddle v. Citigroup13 Civ. 6833, 2014 WL 2767180,
“A claim has facial plausibility when the plaintiff pleads at *3 (S.D.N.Y. May 29, 2014Ms. Vlad-Berindan does not
factual content that allows the court to draw the reasonabladicate that any of her interviewers were hostile towards her.
inference that the defendant is liable for the misconduciCompl., 1 11, 13). Although she alleges that the position
alleged.lgbal, 556 U.S. at 67.8accordTurkman v. Ashcroft, remained posted on her college campus some time after her
589 F.3d 542, 546 (2d Cir.200%or this conclusion to be interview (Compl., T 20), she does not allege that the person
drawn, a plaintiff must allege facts that allow the court inwho was ultimately hired was not white. While “[i]n failure
substance to infer elements gframa faciecase.Kingv. U.S. to hire cases, a plaintiff may demonstrate circumstances
Security Associatedlo. 11 Civ. 4457, 2012 WL 4122025, at giving rise to an inference of discrimination by showing
*5 (S.D.N.Y. Aug. 22, 2012jcollecting cases). that the defendant continued to solicit applications for the
position applied to and hired someone outside of the plaintiff's
In this case, Ms. Vlad-Berindan has alleged facts sufficienrotected classhosh v. New York City Department of
for the court to infer the first three elements of the primaHealth, 413 F.Supp.2d 322, 332 (S.D.N.Y.200@)ternal
facie case required under Title VII. She alleges (1) that she guotation marks omitted), the fact that a position remained
white and Romanian (Compl.Form, 1 1I(D)); (2) that she hold®pen for some time is not on its own sufficient to raise
an Associate of Applied Science degree in Paralegal Studiesn inference of discrimination. Because Ms. Vlad—Berindan
was pursing a Bachelor of Science degree in Legal Studiéms not alleged facts sufficient to raise an inference of race-
when she applied for the position (Compl., § 1), and was ibased discrimination, | recommend that the Title VII claim
fact invited to apply for the paralegal-contractor position inpremised on race be dismissed.
addition to the unpaid internship based on these qualifications
(Compl., 11 5-6); and (3) that she was not hired. Howeveihe only facts Ms. Vlad-Berindan pleads in relation to her
the circumstances Ms. Vlad-Berindan alleges do not give riggational origin claim are that Mr. Doe, “who seemed to be
to an inference of unlawful discrimination based on race overy nice,” asked her what country she was from, “told [her]
national origin. he knew other people from her country, and [ ] told [her] that
he is from Nigeria.”(Compl., 1 13). The Complaint indicates
*9 In support of her race discrimination claim, Ms. Vlad—that after this exchange, Mr. Doe continued to interview Ms.
Berindan alleges that all three interviewers were “norVlad—Berindan about whether she could commit to working
white” and that during her interview, she “did not see anyor a full year, and discussed the possibility that she would be
white employee[s], including paralegals she was introducetired for the internship and paralegal-contractor position, to
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be completed successively. (Compl., 1 14-15). These facts

do not raise an inference of discrimination. Accordingly, 15- ADA and Rehabilitation Act Claims
recommend that the Title VIl claim premised on nationaM$- Vlad—-Berindan alleges both that the defendants refused

origin also be dismissed. to hire her because of her disability in violation of the ADA
and the Rehabilitation Act and that they retaliated against her
for exercising her rights under the ADA.

4. ADEA Claim

*10 Under the ADEA, it is illegal for an employer “to

fail or refuse to hire or to discharge any individual or@ Failure to Hir(.—:‘. S . 3
otherwise discriminate against any individual with respect "€ ADA prohibits discrimination against any “qualified

to his compensation, terms, conditions, or privileges ofndividual on the basis of disability,” including with respect
employment, because of such individual's &@.S.c. § 0 hiring decisions42 U.S.C. § 12112(a)A prima facie
623(a)(1) To qualify for protected status under the ADEA, C8S€ of discrimination under the ADA requires showing that:
a plaintiff must be “at least 40 years of ag6."uU.S.C. § (1) the employer is subject to the ADA,; (2) the plaintiff is
631(a) Liburd v. Bronx Lebanon Hospital Centédp. 07 disabled within the meaning of the ADA; (3) the plaintiff
Civ. 11316, 2008 WL 3861352, at *6 (S.D.N.Y. Aug. 19, is otherwise qualified to perform the essential functions of
2008) To establish a disparate-treatment claim under thBer job with or without reasonable accommodation; and (4)
ADEA, a plaintiff must prove that age was the “but-for” causehe plaintiff suffered an adverse employment action because
of the employer's adverse decisi@ross v. FBL Financial of her disability.SeeRios v. Department of Educatiod51
Services, Inc.557 U.S. 167, 175-76, 129 S.Ct. 2343, 174F- APPX 503, 505 (2d Cir.2009)The Rehabilitation Act
L.Ed.2d 119 (2009)As in the Title VII context, th@rima likewise bars employment discrimination based on disability,
facie elements provide only a guide-post for the adjudicatior®S defined in the ADA29 U.S.C. § 791(gAn individual may

of a motion to dismiss, not a pleading requirem&de qualify as “disabled” by showing that (1) she has a disability,
Fitzgerald v. Signature Flight Support CorpNo. 13 Civ. defined as “a physical anental impairmenthat substantially
4026, 2014 WL 3887217, at *4 (S.D.N.Y. Aug.5, 2QTsBe limits one or more major life activity42 U.S.C. § 12102(1)
also Swierkiewicz534 U.S. at 508Thus, “while an ADEA  (A); (2) she has “a record of” a disabilit42 U.S.C. §
plaintiff need not plead but-for causation, his complaint must2102(1)(B) or (3) she is “regarded as having” a disability,
contain sufficient facts to make plausible the conclusion that? U-S-C. 8 12102(1)(Chs in the Title VI context, these
but for his age, he would not have suffered the challenge@(ima facie elements “provide an outline of what is necessary
action.'Williams v. Addie Mae Collins Community Service,!0 render a plaintiff's employment discrimination claims
No. 11 Civ. 2256, 2012 WL 4471544, at *3 (S.D.N.Y. Sept.for relief plausible.ldlisan v. New York City Health and
27, 2012)(internal quotation marks and brackets omitted);Hospitals Corp.No. 12 Civ. 9163, 2013 WL 6049076, at *4
accordFagan v. U.S. Carpet Installation, In70 F.Supp.2d (S.D.N.Y. Nov.15, 2013finternal quotation marks omitted).

490, 497 (E.D.N.Y.2011)
*11 Here, Ms. Vlad—Berindan alleges that she is unable to

Ms. Vlad-Berindan was fifty-four years old when shelift weights in excess of ten pounds or to stand for prolonged
interviewed with the Transit Authority in February 2013 Periods of time due to a recent surgery. (Compl.Form, 11(D);
(Compl.Form, 1 11(D)), and therefore qualified for protection ©OMPl-, T110). Aslifting”is included in the ADA's definition
under the ADEA. However, she does not allege any fact®’ ‘major life activities,”se&2 U.S.C. § 12102(2)(AMs.

in support of her conclusory statement that she was niflad—Berindan qualifies as having a disability on these facts.
hired because the “interviewers decided that [she] was ... tdd'€ Plaintiff alleges that she informed Ms. Stanley that “due
over 40 years old....” (Compl.,  22). She therefore has ndp Ner surgeries, she could not lift heavy things™ (Compl.{

raised an inference of age discriminatiSeeMunoz—Nagel ~10) and could not work for more than six hours per day
v. Guess, Inc.No. 12 Civ. 1312, 2013 WL 1809772, at *7 (Compl., 19). She does not allege that Ms. Stanley responded

(S.D.N.Y. April 30, 2013)dismissing ADEA claim where negatively to either of these disclosures. Rather, she states that
plaintiff alleged only that defendant preferred to hire youngeMs- Stanley “[then ... asked [the] plaintiff when she could
applicants and that she believed younger interviewees wefért working.”(Compl.,  11). The mere fact that an employer

hired instead of her). | therefore recommend that the ADEAVaS aware of an applicant's disability when deciding not to
claim be dismissed. hire her is insufficient to raise an inference of discrimination.

SeeKruger v. Hamilton Manor Nursing Home—F.Supp.2d
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——, ——, 2014 WL 1345333, at *4 (W.D.N.Y.2014) 27), and that the separate advertisements for the two positions
Mitchell v. New York City Transit Authorit§56 F.Supp.2d “constitute [a] violation of federal [lJabor [[Jaws, and a
478, 484 (E.D.N.Y.2012)While Ms. Vlad—Berindan does discriminatory practice” (Compl.| 46).
make a general allegation that paralegals sometimes “need
[ ] to lift and carry ... very heavy files,” and states thatlt is entirely unclear from the Complaint (and not clarified
she would have needed a rolling shelf and document caby the opposition papers) which statute Ms. Vlad—Berindan
to accommodate her disability (Compl., T 29), she does nat referencing. The new claims raised in her opposition to
allege that this task or her need for accommodation wafe motion to dismiss suggest that she may have intended
discussed in any of her interviews. Because the facts allegéal claim, under the FLSA, that the Transit Authority would
are not sufficient to raise an inference of discrimination basele obligated to pay the minimum wage during the internship
on disability, the ADA and Rehabilitation Act failure-to-hire portion of this arrangement. However, she would not have
claims should be dismissed. standing to raise such a claim, as she does not allege that
she actually worked for the Transit Authority as an intern.
Alternatively, though she references “federal labor law,” it

b. Retaliation is possible that she intended to bring a false advertising
Ms. Vlad—Berindan also raises a retaliation claim under th@laim under New York General Business Law § 350—

ADA. (Compl., f1fl 43-44). The ADA prohibits retaliation 5 which prohibits “advertising ... of the kind, character,
agamst '”d'V'dUFf"? who _have made a charge, te_St'f'?doerms or conditions of any employment opportunity if such
assisted, or participated in any manner in an investigationgyertising is misleading in a material resp&@en. Bus.
proceeding, or hearing under [the ADAf2Z U.S.C. 8 | 4y § 350-a(1)However, this claim would also be barred,
12203(a) In order to establish a prima facie case of retaliation,g 5 employer may only be liable for false advertising
under the ADA, a plaintiff must show * ‘that (1) the employeeit the aggrieved person has [ ] suffered actual pecuniary
was engaged in an activity protected by the ADA, (2) thgjamage as a result of the misleading advertising of an
employer was aware of that activity, (3) an employmenbmpmymem opportunityGen. Bus. Law § 350-a(2Even
action adverse to the plaintiff occurred, and (4) there existegl ihe advertising scheme alleged by Ms. Vlad—Berindan
a causal connection between the protected activity and the, 4 constitute false advertising, she has not alleged that

adverse employment action.” Weissman v. Dawn JOY ghe experienced any pecuniary damage as a result. This claim
Fashions, Inc.214 F.3d 224, 234 (2d Cir.200Qquoting  gnould therefore be dismissed.

Sarno v. Douglas Elliman—Gibbons & lves, Int83 F.3d
155, 159 (2d Cir.1999)

E. Employee Classification Claim
Ms. Vlad—-Berindan claims that the conduct described irFinally, Ms. Vlad—Berindan asserts a claim of “Employee] ]
the Complaint-that is, the failure to hire her—"constitutesMisclassification,” alleging that the defendants sought to
retaliation against the Plaintiff because she confessed helassify paralegal-contractors as independent contractors to
medical condition protected by the ADA.”(Compl., { 44). avoid contributing “to the Treasury, the Social Security, and
However, the disclosure Ms. Vlad—Berindan made does ndiledicare funds, as well as to state unemployment insurance
itself qualify as “protected activity” within the meaning of and workers compensation funds.”(Compl. at 8). Like her
the Act.42 U.S.C. § 12203(ayVhile Ms. Vlad—Berindan has deceptive job advertisement claim, this claim is not premised
since engaged in “protected activity” by making a charge ton identifiable federal or state law. Further, Ms. Vlad—
the EEOC and filing the instant case, such activity occurreBerindan has not alleged that she actually worked for the
after the alleged adverse employment action. Ms. Vlad¥ransit Authority as a paralegal-contractor. This claim should
Berindan's retaliation claim should therefore be dismissed. therefore be dismissed.

D. Deceptive Advertising Claim F. Leave to Re—Plead

*12 In addition to her employment discrimination claims, The Second Circuit has held thapm selitigant should be

Ms. Vlad—-Berindan brings a claim for “Deceptive andafforded at least one opportunity to “amend his complaint
Prohibited Job Ads” (Compl. at 8), claiming that the Transitprior to its dismissal for failure to state a claim, unless the
Authority always intended to hire one person for both theourt can rule out any possibility, however unlikely it might
internship and the paralegal-contractor position (Compl., $e, that an amended complaint would succeed in stating
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a claim.Gomez v. USAA Federal Savings Batkl F.3d have evidentiary support after a reasonable opportunity for

794, 796 (2d Cir.1999per curiam). Because there is Sc)mefurther investigation or discovery=ed.R.Civ.P. 11(b)(3)
prospect, however slim, that the plaintiff could state a valid

claim, she should be given an opportunity to amend he(r:onclusion

complaint. For the foregoing reasons, | recommend that the defendants'

. o . . motion to dismiss (Docket no. 11) be granted without
13 The plaintiff is cautioned that her amended Compla'r,]tprejudice to the filing of an amended complaint. Pursuant

should she choose to file one, must state plausible clalnzg 28 U.S.C. § 636(b) (1andRules 72 6(a) and6(d) of
on which rehgf may pe granted _to avoid dls:‘m|ssal. Fa_Ct?he Federal Rules of Civil Procedutbe parties shall have
alleged upon information and belief must be accompan'?gourteen (14) days to file written objections to this Report

by a stzf\tgment of the facts upon which the be.llef '%ind Recommendation. Such objections shall be filed with
founded.Prince, 427 F.Supp.2d at 38gnternal quotation the Clerk of the Court with extra copies delivered to the

marks omitted). Therefore, while the plaintiff may plead tha'i:hambers of the Honorable Richard J. Sullivan, Room 2104,
shebelievesshe was not hired based on her race, nationq{o Foley Square, New York, New York 10007, and to the
origin, age, or disability, she must also allege facts that raist?ndersigned Roc;m 1960 560 Pearl Street Ne;/v York. New

a plausible inference of each type of discrimination aIIegeq(ork 10007. Failure to file timely objections will preclude
in support of such a belief. Further, the plaintiff should ”mitappellate review

any claims under the FLSA and the NYLL to periods of time
during which she actually completed work for the defendants.
Dated: Oct. 7, 2014.
Finally, the plaintiff is cautioned that her amended complaint
must comply with the strictures &ule 11 of the Federal All Citations
Rules of Civil Procedurdncluding the requirement that all

“factual contentions have evidentiary support” or be “Ii|<e|yS|'|0 Copy, 2014 WL 6982929

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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