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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ERROL THOMAS,

Plaintiff,
VS. 9:13-CV-0321
(MAD/TWD)
F. WAUGH, DICAIRANO, LEIFELD,
RONALD D. LARKIN, CHERYL MORRIS,
JOHN N. ANTONELLI, BLY, and KAREN
BELLAMY,

Defendants.

APPEARANCES: OF COUNSEL:
ERROL THOMAS , 96-A-7903

Coxsackie Correctional Facility

P.O. Box 999

Coxsackie, NY 12051

Plaintiff pro se

OFFICE OF THE NEW YORK LOUIS JIM, AAG
STATE ATTORNEY GENERAL
Albany Office
The Capitol
Albany, New York 12224
Attorneys for Defendants
Mae A. D'Agostino, U.S. District Judge:
MEMORANDUM-DECISION AND ORDER
[. INTRODUCTION

Plaintiff Errol Thomas, an inmate currently in the custody of the New York State
Department of Corrections and Community Supervision ("DOCCS"), commenced thispaotign
sepursuant to 42 U.S.C. § 1983eeDkt. No. 1; Dkt. No. 26. Plaintiff alleges the following

causes of action: (1) violation of his rigbtfreely exercise his religion under the First

Amendment and the Religious Land Use and Institutionalized Persons Act ("RLUIPA"), (2)
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violation of his substantive and procedural guecess rights, and (3) retaliation in violation of

his First Amendment rightsSeeDkt. No. 26 at 1 17-68.

On November 6, 2014, Defendants filed a motion to dismiss for failure to state a claim.

SeeDkt. No. 47. In a July 24, 2015 Report-Recommendation and Order, Magistrate Judge
Dancks recommended that Defendants' motion to dismiss for failure to state a claim be gra
part and denied in parGeeDkt. No. 53. Currently before the Court are Plaintiff's objections

Magistrate Judge Dancks' Report and RecommendaBeaDkt. No. 56.

IIl. BACKGROUND

A. Magistrate Judge Dancks' Report and Recommendation

As there are no objections filed to the background and facts set forth in the Report-
Recommendation and Order, the Court adopts and incorporates that recitatidbdagrt. No.
53 at 1-5. Magistrate Judge Dancks recommended that the Court grant in part and deny ir
Defendants' motion. See Dkt. No. 53. Spedificdagistrate Judge Dancks recommended th
the Court direct Defendants Waugh, Leifeld, Larkin, Morris, Antonelli, and Bly to answer
Plaintiff's claims under the free exercise claofthe First Amendment and the RLUIPA becau
Plaintiff stated plausible facts suggesting thateDddants' refusal to permit him to wear the larg
head covering substantially burdened his sincerely held religious b&tefidat 7-14.
Magistrate Judge Dancks next recommended that the Court dismiss Plaintiff's procedural q
process claims with prejudice based on the availability of adequate state court post-depriv
remedies.See idat 14-15. Magistrate Judge then recommended that Plaintiff's substantive
process claim be dismissed with prejudice becanta,alia, it is covered by a specific

constitutional provision and must be analyzed under that stanSaedidat 15-16. Magistrate
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Judge Dancks further recommended that the @hsimiss Plaintiff's retaliation claim against

Defendant Leifeld for failing to plausibly allege a causal connection between Defendant Lejifeld's

alleged adverse action and Plaintiff's proteceelech and grant Plaintiff leave to ameBeée id.

at 17-20. In addition, Magistrate Judge Dancks recommended that the Court grant Defendants'

motion to dismiss Plaintiff's claims against Defendant DiCairano for failure to allege more t
mere verbal harassment and against Defendant Bellamy for lack of personal involv@eeeiat.
at 20-22. Finally, Magistrate Judge Dancks recommended that Plaintiff's claims regarding
functioning of the grievance process be dismissed on the grounds that prisoners have no
constitutional right to the proper administration of the grievance proSessidat 22-23.
B. Plaintiff's Objections

Plaintiff objects to Magistrate Judge D&acrecommendations that his due process
claims, retaliation claims, and claims agaidsetendant DiCairano and Defendant Bellamy be
dismissed.SeeDkt. No. 56 at 2. Specifically, Plaiff argues that his headcovering was
confiscated arbitrarily and unjustifiably, theredignying Plaintiff substantive and procedural d
process because the prison authorities could have "resolved the problem in a more approf
fashion without resorting to the harsher solutidpenalizing plaintiff with a misbehavior repor
and pre-hearing confinement." Dkt. 56 at 2A31ditionally, Plaintiff argues that Magistrate
Judge Dancks applied the wrong standard for appraising the sufficiency of a complaint on
motion to dismiss to his retaliation clair®eeDkt. 56 at 3-5. He also appears to argue that hi
complaint sufficiently stated a retaliatiorach against Defendant DiCairano and Defendant

Bellamy. See idat 3.
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A. Standard of Review

When a party files specific objections to a magistrate judge's report-recommendation, the

district court makes a "de novo determinatiothafse portions of the report or specified propo
findings or recommendations to which objectiomiade.” 28 U.S.C. § 636(b)(1). However,

when a party files[g]eneral or conclusory objections or objections which merely recite the g
argument [that he presented] to the magistrate judge,” the court reviews those recommeng
for clear error.O'Diah v. Mawhir No. 9:08-CV-322, 2011 WL 933846, *1 (N.D.N.Y. Mar. 16,

2011) (citation and footnote omitted). After the appropriate review, "the court may accept,

or modify, in whole or in part, the findings tmscommendations made by the magistrate judge.”

28 U.S.C. § 636(b)(1).

A court should not dismiss a complaint if fhlaintiff has stated "enough facts to state ¢

claim to relief that is plausible on its faceBell Atl. Corp. v. Twombl|y650 U.S. 544, 570 (2001).

"A claim has facial plausibility when the plaintiff pleads factual content that allows the cour
draw the reasonable inference that the defendant is liable for the misconduct alfegfextoft v.
Igbal, 556 U.S. 662, 678 (2009) (citation omitted). Although the court should construe the
allegations in the light most favorable to the plaintiff, “the tenet that a court must accept as
all of the allegations contained in a complain is inapplicable to legal conclusidns."
"Threadbare recitals of the elements of a cause of action, supported by mere conclusory
statements, do not sufficeld. (citing Twombly 550 U.S. at 555). Thus, "where the well-plea
facts do not permit the court to infer more than the mere possibility of misconduct, the com
has alleged—but it has not 'show[n]'—'that the pleader is entitled to relaf(§uoting Fed. R.

Civ. P. 8(a)(2)).
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"[lln a pro secase, the court must view the submissions by a more lenient standard than
that accorded to ‘formal pleadings drafted by lawyeGdvan v. CampbelR89 F. Supp. 2d 289,
295 (N.D.N.Y. 2007) (quotinglaines v. Kerner404 U.S. 519, 520 (1972)) (other citations
omitted). The Second Circuit has opined that the court is obligated to "make reasonable
allowances to protegtro selitigants” from inadvertently forfeiting legal rights merely because
they lack a legal educatiorGovan v. CampbelR89 F. Supp. 2d 289, 295 (N.D.N.Y. 2007)
(quotingTraguth v. Zuck710 F.2d 90, 95 (2d Cir. 1983)). Furthermore, whproasecomplaint
fails to state a cause of action, the court generally "should not dismiss without granting leaye to
amend at least once when a liberal reading of the complaint gives any indication that a valjd claim
might be stated.'Cuoco v. Moritsugu222 F.3d 99, 112 (2d Cir. 2000) (internal quotation mafks
and citations omitted). Nonetheless, an opportunity to amend is not required where "[t]he
problem with [the plaintiff's] cause of action is substantive" such that "better pleading will not
cure it." Id.
B. Free Exercise and Grievance Process Claims

Neither party has objected to Magistratelde Dancks' recommendations that Plaintiff'

\"ZJ

free exercise claim go forward and claim rafatie functioning of the grievance system be
dismissed. The Court finds that Magistrate Judge Dancks correctly determined that Plaint|ff has
plausibly alleged that Defendants substantially burdened his sincerely held religious beliefs and
have not identified a legitimate or compelling penological interest justifying the impingement.
Accordingly, the Court denies Defendants’ motion to dismiss Plaintiff's free exercise claimg under
the First Amendment and RLUIPA. The Court also finds that Magistrate Judge Dancks cofrectly

concluded that Plaintiff does not have a dueess right to have proper procedures be followed
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with respect to his grievances. As such, the Court grants Defendants' motion to dismiss PJaintiff's
claim pertaining to the functioning of the inmate grievance system.
C. Due Process Claims

1. Substantive Due Process

Plaintiff argues that he sufficiently pled telements of a substantive due process claim as
set forth inRother v. New York State Department of Corrections and Community Supe&rgon
F. Supp. 2d 78, 100 (N.D.N.Y. 2013). Specifically, Rt argues that his complaint alleges "1)
Plaintiff's religious headcovering was confiscated arbitrarily, denying him of his constitutionally-
protected religious freedom; [and] 2) The issue of a misbehavior report is a punishment against
his exercise of religion." Dkt. No. 56 at 2.

Magistrate Judge Dancks correctly determined that Plaintiff's substantive due process
claim fails because Plaintiff "has not alleged any facts plausibly suggesting that Defendants'
behavior wa 'shocking' in a constitutional sense.” Dkt. No. 53 at 16. As Magistrate Judge
Dancks noted, within the context of the prison setting, "[v]ery few conditions . . . have beer) found
'shocking' enough to violate a prisoner's right to substantive due proteggiting Sadin v.
Conner 515 U.S. 472, 479 n.4, 484 (1995)gvares v. Amat®54 F. Supp. 2d 79, 98 (N.D.N.Y.
2013)). The only facts alleged by Plaintiff iarmection with his substantive due process claimn
are that his religious headcovering was confiscated and that he was issued a misbehavior|report.
SeeDkt. No. 56 at 2. Neither of these allegations rises to the level of "shocking" that woulg
support a substantive due process claim.

Morever, Magistrate Judge Dancks correctly determined that Plaintiff's substantive fgue
process claim must be dismissed on the additigrmalnd that it is duplicative of Plaintiff's First

Amendment free exercise clairdeeDkt. No. 53 at 16see also Rothe®70 F. Supp. 2d at 100




("[S]ubstantive-due-process claims must be dismissed where they are ‘'merely duplicative
claims explicitly protected under other constitutional sources.' (QquBtingan v. VellegaNo. 11-
CV-1867, 2012 WL 4445475, *10 (D. Conn. Sept. 25, 201R)aintiff's objections make clear
that his substantive due process claim is basddedendants' alleged vidlans of Plaintiff's free
exercise rightsSeeDkt. No. 56 at 2. As Magistrate Judge Dancks correctly set forth, "a
constitutional claim . . . covered by a specific constitutional provision . . . must be analyzed
the standard appropriate to that specific provision, not under the rubric of substantive due
process." Dkt. No. 53 at 16 (quotibigited States v. Lanigb20 U.S. 259, 272 n.7 (1997)). AS
such, the Court grants Defendants' motion to dismiss Plaintiff's substantive due process cl
without leave to amend.

2. Procedural Due Process Claim

Plaintiff objects to Magistrate Judge D&atrecommendation that his procedural due
process claim be dismissed on the grounds thatidafes' deprivation of Plaintiff's property w

unjustified and not implemented in an "appropriate fashion.” Dkt. No. 56 at 3. However,

Magistrate Judge Dancks correctly found that under Second Circuit law, the confiscation of

property even in a prison context does "not constitute a Fourteenth Amendment violation f
of property because of the availability of state court post-deprivation remedies” in the New
Court of Claims. Dkt. No. 53 at 14 (quotiKgehl v. Dalsheim85 F.3d 86, 88 (2d Cir. 1996)).

Magistrate Judge Dancks also correctly concluded that better pleading cannot cure the su
failures of Plaintiff's procedural due process clalBee idat 15. Accordingly, the Court adopty
Magistrate Judge Dancks' recommendation to idsmith prejudice Plaintiff's procedural due
process claim.

D. Retaliation Claims
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Magistrate Judge Dancks recommended that Plaintiff's retaliation claim against Def

Leifeld be dismissed based on Plaintiff's failtoellege facts plausibly suggesting a causal

bndant

connection between Plaintiff's protected speech and Defendant Leifeld's alleged adverse gctions.

SeeDkt. No. 53 at 18-20. Plaintiff contendsatiMagistrate Judge Dancks applied the wrong
standard in determining whether Plaintiff's complaint sufficiently states a retaliation Saen.
Dkt. No. 56 at 4-5. Plaintiff incorrectly relies on the outdated pleading stand@ahtdy v.

Gibson which did "not require a claimant to set out in detail the facts upon which he bases

his

claim,” but rather to set out "'a short and plain statement of the claim' that will give the defgndant

fair notice of what the plaintiff's claim is and the grounds upon which it rests.” 355 U.S. 41
(1957) (quoting Fed. R. Civ. P. 8(a)(2)). PIdintils to recognize that the Supreme Court's
more recent decisions fwomblyandlgbal abrogatedConleys bare notice pleading

requirements in favor of a standard requiring litigants to plead "enough facts to state a clai

relief that is plausible on its faceTwombly 550 U.S. at 570. As the Supreme Court stated i

a7
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Igbal, "[tlhreadbare recitals of the elements of a cause of action, supported by mere conclysory

statements, do not suffice" to state a claim for religial, 556 U.S. at 678.

Here, Magistrate Judge Dancks applied the correct standards in determining that P
has failed to plausibly allege a causal connection between Defendant Leifeld's action and
Plaintiff's protected speech. As Magistrate Judgacks explained, the only fact Plaintiff alleg
that suggests a causal connection is the facDibfindant Leifeld's actions were taken in closy
temporal proximity to Plaintiff's protected spee@eeDkt. No. 53 at 19. Magistrate Judge
Dancks further correctly explained that temporal proximity alone is insufficient to establish

inference of retaliationSee id(citing Slattery v. Swiss Reinsurance Am. Co?d8 F.3d 87, 95
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(2d Cir. 2001)). Accordingly, Plaintiff's réiation claim must be dismissed for failure to
plausibly allege a causal connection.
Magistrate Judge Dancks also recommended that Plaintiff be granted leave to ame

retaliation complaint. In light of Plaintiff's misplaced reliance onGbaleynotice pleading

requirements, the Court agrees that granting leaaenend is proper. Plaintiff's retaliation claim

against Defendant Leifeld is thus dismissed without prejudice.

Plaintiff also argues that his claims against Defendant DiCairano and Bellamy are "|

[his] retaliation claim," as Defendants "continued to push the issue, particularly after plaintiff

filed a grievance.” Dkt. No. 56 at 3. Magistrdtelge Dancks construed Plaintiff's claim agail
Defendant DiCairano as alleging a viotetiof Plaintiff's free exercise right&eeDkt. No. 53 at
20. That interpretation is consistent with Plaintiff's complaint, which alleged that "[D]efend
DiCairano intentionally harassed Thomas in derogation of his right to religious freedom so
burden Thomas' exercise of his religious freedo®Kt. No. 26 at § 40. Plaintiff's retaliation
claims specifically name only Defendant Leifel8ee idat 1 41-47.

First, Magistrate Judge Dancks is coriiectoncluding that Plaintiff's allegations of

verbal harassment by Defendant DiCairano are insufficient to raise a constitutional vidksen.

Dkt. No. 53 at 20. Second, Plaintiff's allega as to Defendant DiCairano involve solely
conduct that occurred prior to Plaintiff's alleged protected activity of filing a grievance agai
Defendant DiCairanoSeeDkt. No. 26 at 1 34-40. As Plaintiff has not alleged any adverse
action taken by Defendant DiCairano in respondelamtiff's protected activity, Plaintiff has
failed to state a retaliation claim against Defendant DiCairdihe. Court therefore accepts
Magistrate Judge Dancks' recommendation and dismisses Plaintiff's claim against Defend

DiCairano with prejudice.
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As to Defendant Bellamy, despite Plainsf€ontention in his objections that Defendant
Bellamy was somehow involved in retaliation against Plaintiff, the only factual allegations that
Plaintiff raises in his complaint are that Defendant Bellamy: (1) "advised Thomas that [the
Central Office Review Committee ("CORC")] hezteived his grievance appeal on Septembdr 6,
2012;" (2) "is responsible for the administrative functions of the [Inmate Grievance Program] and
the CORC;" and (3) "is personally involved and appropriately named in this action for the
purpose of discovery to ascertain the voting members, or their designees, present in deciding the
plaintiff's grievance."” Dkt. No. 26 at 1 53-598lagistrate Judge Dancks correctly concluded that
these allegations are insufficient to show Defendant Bellamy's personal involvement in the|
alleged constitutional violations, Dkt. No. 5328-22, a point that Plaintiff conceded in his
opposition to Defendants' motion to dismsseDkt. No. 50 at 8. Moreover, the Court agrees
with Magistrate Judge Dancks that allowingiRtiff's claims to proceed against Defendant

Bellamy for purposes of discovering the identity of the individuals involved in the alleged

—h

violations of his constitutional rights is unnecegsas Plaintiff has already identified several
the individuals who allegedly violated his rightSeeDkt. No. 53 at 22. Consequently, the Coirt
adopts Magistrate Judge Dancks' recommeodand dismisses Plaintiff's claim against

Defendant Bellamy with prejudice.

V. CONCLUSION

After carefully reviewing the entire record in this matter, the parties' submissions angd the
applicable law, and for the above-stated reasons, the Court hereby
ORDERS that Magistrate Judge Dancks' July 24, 2015 Report and Recommendation

(Dkt. No. 53) isADOPTED in its entirety for the reasons set forth therein; and the Court further
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ORDERS that Defendants' motion to dismiss Plaintiff's complaint (Dkt. No. 47) is

GRANTED in part and DENIED in part ; and the Court further

ORDERS that Plaintiff's procedural and substantive due process claims, claims agajnst

Defendants DeCairano and Bellamy, and claims related to the proper functioning of the inf
grievance system af2lSMISSED with prejudice; and the Court further

ORDERS that Plaintiff's retaliation claim against Defendant Leifel@iISMISSED with
leave to amend! and the Court further

ORDERS that the Clerk of the Court shall serve a copy of this Memorandum-Decisi

and Order on the parties in accordance with the Local Rules.

IT 1S SO ORDERED.

Dated: September 30, 2015 /% /’ ﬂr ;
Albany, New York Z

Mae A. D'Agosting’”/
U.S8. District Judge

t As a result of this Order, should Plaintiff choose not to file an amended complaint,
Plaintiff's remaining claims are his First Amendment and RLUIPA free exercise claims agal
Defendants Waugh, Leifeld, Larkin, Morris, Antonelli, and Bly.
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