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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ERROL THOMAS,

Plaintiff,
VS. 9:13-cv-00321
(MAD/TWD)
F. WAUGH, Eastern Correctional Facility,
LEIFELD, Sergeant, Eastern Correctional
Facility, RONALD LARKIN, Superintendent, Eastern
Correctional Facility, CHERYL MORRIS,
New York State Department of Corrections and
Community ServicedOHN N. ANTONELLI, IGP
Coordinator, Eastern Correctional Facility, and
BLY, Assistant CommissioneédYS DOCCS,

Defendants.

APPEARANCES: OF COUNSEL:

ERROL THOMAS

96-A-7903

Woodbourne Correctional Facility
99 Prison Road

P.O. Box 1000

Woodbourne, New York 12788
Plaintiff pro se

OFFICE OF THE NEW YORK KYLE W. STURGESS, AAG
STATE ATTORNEY GENERAL
The Capitol
Albany, New York 12224
Attorney for Defendants
Mae A. D'Agostino, U.S. District Judge:
DECISION AND ORDER
l. INTRODUCTION
On March 21, 2013, Plaintiffro seErrol Thomas ("Plaintiff"), an inmate in the custody

of the New York State Department of Geetions and Community Supervision ("DOCCS"),
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commenced this action in the Northern District of New York, pursuant to 42 U.S.C. § 1983
asserting claims arising out of his confinement at Eastern Correctional Facility ("Eastern CF").
SeeDkt. No. 1' On November 13, 2015, Plaintiff filed a second amended compBéeDkt.
No. 63. After an initial review of the secoathended complaint for facial sufficiency, the
following claims remained: free exercise claims under the First Amendment and Religious [Land
Use and Incarcerated Persons Act ("RLUIPA"), 42 U.S.C. § 18083eq. against the above
named DefendantsSeeDkt. No. 69.

On June 9, 2017, after the close of discovery, Defendants moved for summary judgment.
SeeDkt. No. 89. In a February 28, 2018, Report-Recommendation and Order, Magistrate Judge
Dancks recommended that the Court grant in part and deny in part Defendants' motion for
summary judgmentSeeDkt. No. 91 at 33. On March 14, 2018, Defendants filed objections|to
Magistrate Judge Dancks' Report-Recommendation and CeéeDkt. No. 92. Plaintiff did not
file objections to Magistrate Dancks' Report-Recommendation and Order.

Currently before the Court is Magistrate Judge Dancks' Report-Recommendation and
Order and Defendants' objections thereto. For the reasons stated below, the Court adopts
Magistrate Judge Dancks' Report-Recommendation and Order in its entirety.

IIl. BACKGROUND

A. Plaintiff's "Tam" and Administrative Grievance 2

! The cited page numbers for docket entries in this Decision and Order refer to thos
assigned by the Court's electronic filing system ("ECF").
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2 The following description of this complaint's factual and administrative history focuses

on the facts relevant to Defendants' objectimnslagistrate Judge Dancks' February 28, 2018

Report-Recommendation and Order. A more comprehensive account of the facts can be found in
the Report-Recommendation and Order.
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Plaintiff is of Jamaican heritage and a member of the Jewish fagéDkt. No. 89-5 at
16. One requirement of the Jewish religion is that men must wear a head coSeeDdt. No.
68 at 11 20-22. Plaintiff also honors his Jamalwitage by wearing his hair in dreadlocks, a
hairstyle that makes wearing a kippah, tlaelitional Jewish head covering, difficulieeDkt.
No. 50 at 4. In order to keep his faith and honor his heritage, Plaintiff wears a tam, a head
covering similar to the Rastifarian Tsalot-KoBee id. However, because tams are not typical
worn by Jewish men and, at the times relevant to this case, DOCCS restricted Tsalot-Kobj
Rastifarians, Plaintiff encountered troullgh several of Eastern CF's guard@&eeDkt. No. 89-3
at 5. In March 2012, Plaintiff was charged wittlisciplinary infraction for wearing a tam. Dkt
No. 89-2 at 150-156. On March 27, 2012, Eastern CF's rabbi testified that the tam, while 1
"ordinary"” kippah, "satisfied the [Jewish faith's] religious requiremerits.at 156. As a result

of this testimony, Plaintiff was found not guilty and was allowed to wear the $a®.d.To

prevent further problems with correctional offisgPlaintiff was given documentation stating he

was permitted to wear the tarBeeDkt. No. 63 at { 30.

After this, most correctional officers would leaRlaintiff alone after he showed them hjs
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documentation.SeeDkt. No. 89-5 at 15. However, Defendant DiCairano repeatedly challenged

him for wearing the tam as it was "not a Jewish Head-covering" despite being shown his
paperwork.See id. Defendant DiCairano also told Plafh"that she was going to take a picturg

of [his] religious head covering and send it to Albanid’

A\1”4

On August 7, 2012, Plaintiff filed a grievanagainst Defendant DiCairano and asked that

she face professional sanctions for her cond8eteDkt. No. 89-5 at 10, 16. The Inmate
Grievance Resolution Committee ("IGRC") found that Plaintiff's requested sanctions were

"unattainable through IGRC.Id. at 18. IGRC also decided to ask the central office whether




Plaintiff was permitted to wear the tar8ee id.Plaintiff appealed this decision to Superintend
Larkin and then to the Central Office Review Committee ("CORC"), both which denied his

appeal.SeeDkt. No. 26 at 32; Dkt. No. 89-5 at 18.

In late August 2012, Ed Demo, a senior investigator for DOCCS' Special Operation$

Office contacted Defendant Morris regarding IGR@®uest for clarification on Plaintiff's tam.
SeeDkt. No. 89-6 at 4. Upon review, Defendant Morris concluded that

it was clear that Plaintiff's head coverings . . . was a Tsalot-Kob,

and not for a member of the Jewish faith[, but] . . . . deferred to
DOCCS' security personnel regarding whether the tam could be
kept by the Plaintiff, as [she] was unsure at that time of the
permissible quantity of headgear to be owned by inmates at any one
time.

Id. at 4-5.

For several months after this decision, Plaintiff was permitted to continue wearing h
within his cell pursuant to a compromise reached with Defendant Leifeld, Plaintiff, and Eag
CF's rabbi.SeeDkt. No. 89-5 at 5. "[I]n late February or early March 2013, a determination
made that the tam needed to be disposed®#eDkt. No. 89-6 at 5. Defendant Morris claims
that she "did not specifically direct that . . aidtiff should be required to dispose of the headd
. ... [and that she] deferred to DOCCS' siegersonnel regarding whether" Plaintiff could
keep the tamld. However, Defendant Antonelli claims that Defendant Morris

requested input from [hinrgnd [Defendant] Bly—who often

advised DOCCS offices such as MFVS on security-related aspects
of various inmate matters—as to whether the Plaintiff could retain
possession of his headgear or be made to dispose of it. . . . It was
determined that . . . Plaintiff should be directed dispose of the tam.

[Defendant Antonelli] relayed this information to the facility,
instructing Eastern to advise .Plaintiff about his disposal options
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Dkt. No. 89-4 at 4. On or about March 2, 2013, mRitii"elected to mail the tam out of [Easterr
CF] to a relative."Id.

B. Motion for Summary Judgment and Magistrate Judge Dancks' Report-
Recommendation and Order

In their motion for summary judgment, Defendants argue that Plaintiff's claims should be

dismissed for the following reasons: (1) Plaintiff failed to exhaust his administrative remedies

under the Prisoner Litigation Reform Act ("PLRA"), 42 U.S.C. §1997¢e(a); (2) Defendants
Waugh, Leifeld, Larkin, Antonelli and Bly did nbave sufficient personal involvement; (3)
RLUIPA does not authorize money damages; (4)rfiiff's claims for injunctive and declaratory
relief were made moot when he was trarrsf@ from Eastern CF to Woodbourne Correctional
Facility; and (5) Defendants are entitled to qualified immunity. Dkt. No. 89-9 at 7-20. Plain
did not respond in opposition to the motion.

On February 28, 2018, Magistrate Judge Dancks issued a Report-Recommendation
Order recommending the Court grant summary judgment as to Defendant Waugh, and pat
summary judgment as to Defendants Leifeld, Larkin, Antonelli, Bly, and Md8eeDkt. No. 91
at 33. As to Defendants' exhaustion argument, Miege Judge Dancks determined that Plain
had exhausted his claims via the grievance process for all claims except those against De
Waugh. See idat 21, 23. Magistrate Judge Dancks ndaked Plaintiff's IGRC complaint and h
subsequent appeals achieved the policy goals of PLRA's exhaustion requirement by giving
DOCCS notice of the problem and an oppatiuto adjudicate Plaintiff's claimsSee idat 22-23
(quotingWoodford v. Ngo548 U.S. 81, 89-90 (2006)).

Further, Magistrate Judge Dancks found that there was a triable question of fact as
whether the remaining Defendants had sufficient personal involvement in limiting, and ultir]

prohibiting, Plaintiff's tam.See idat 26-28. Magistrate Judge Dancks also recommended
5
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denying summary judgment on qualified immunifee idat 31. Magistrate Judge Dancks
noted that there remains a question of fact as to "whether there was a legitimate penologig
reason to limit" Plaintiff's tam and that "a reasonable jury could conclude that it was object
unreasonable for Defendants to believe that they were not violating Plaintiff's federally pro
rights.” Id. at 31. However, Magistrate Judge Dancks recommended that the Court grant
summary judgment on Plaintiff's RLUIPA claim faronetary relief, given that the statute doeg
not authorize money damages, and Plaintiff's regioe injunctive and declaratory relief, given
that Plaintiff was no longer incarcerated at Eastern CF and the Second Circuit prohibits aw
injunctive and declaratory relief after an inmate is transferred from the offending instit8gen
id. at 32.
[ll. DISCUSSION

A. Standard of Review

A court may grant a motion for summary judgment only if "the court determines that
is no genuine issue of material fact to be tried and that the facts as to which there is no su
warrant judgment for the moving party as a matter of la@hambers v. TRM Copy Ctrs. Carp
43 F.3d 29, 36 (2d Cir. 1994) (citations omitted). When analyzing a summary judgment m
the court
Id. at 36-37 (quotation and other citation omitted).

In assessing the record to determine whether any such issues of material fact exist,
court is required to resolve all ambiguities and draw all reasonable factual inferences in fa
the nonmoving partySee idat 36 (citingAnderson v. Liberty Lobby, Inet77 U.S. 242, 255,
106 S. Ct. 2505, 2513-14, 91 L. Ed. 2d 202 (1986)) (other citations omitted). Where the nq

movant either does not respond to the motion or fails to dispute the movant's statement of

"cannot try issues of fact; it can only determine whether there are issues to be tried.
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facts, the court may not rely solely on the moving party's statement of material facts; rathe
court must be satisfied that the citations to evidence in the record support the movant's as
See Giannullo v. City of N,Y322 F.3d 139, 143 n.5 (2d Cir. 2003).

Moreover, "in goro secase, the court must view the submissions by a more lenient
standard than that accorded to ‘formal pleadings drafted by lawy@m/dn v. CampbelR89 F.
Supp. 2d 289, 295 (N.D.N.Y. 2007) (quotiHgines v. Kerner404 U.S. 519, 520, 92 S. Ct. 594
30 L. Ed. 2d 652 (1972)) (other citations omitted). "Indeed, the Second Circuit has stated
liimplicit in the right to self-representation is an obligation on the part of the court to make
reasonable allowances to protpod selitigants from inadvertent forfeiture of important rights
because of their lack of legal trainingsbvan 289 F. Supp. 2d at 295 (quotifigaguth v. Zuck
710 F.2d 90, 95 (2d Cir. 1983)). "This liberal standard, however, does not exmasseltigant
from following the procedural formalities of summary judgmend.’(citing Showers v.
EastmondNo. 00 CIV. 3725, 2001 WL 527484, at *1 (S.D.N.Y. May 16, 2001)).

In reviewing a report and recommendation, a district court "may accept, reject, or m

in whole or in part, the findings or recommendasi made by the magistrate judge.” 28 U.S.Q.

, the

sertions.

that

odify,
8§

636(b)(1)(C). When a party makes specific objections to a magistrate judge's report, the district

court engages ide novcreview of the issues raised in the objectic See ic; Farid v. Bouey
554 F. Supp. 2d 301, 307 (N.D.N.Y. 2008). When a party fails to make specific objections
court reviews the magistrate judge's report for clear eSee Fari, 554 F. Supp. 2d at 30see
also Gamble v. Barnhg, No. 02-CV-1126, 2004 WL 2725126, *1 (S.D.N.Y. Nov. 29, 2004).
A litigant's failure to file objections to a magistrate judge's report and recommendati
even when that litigant is proceedipg se waives any challenge to the report on app8ake

Cephas v. Nast828 F.3d 98, 107 (2d Cir. 2003) (holding that, "[a]s a rule, a party's failure t

the
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object to any purported error or omission in aistrate judge's report waives further judicial
review of the point" (citation omitted)). pro selitigant must be given notice of this rule; notid
is sufficient if it informs the litigant that theifare to timely object will result in the waiver of
further judicial review and cites pertinent statutory and civil rules authdsie Frank v.

Johnson 968 F.2d 298, 299 (2d Cir. 1998mall v. Sec'y of Health and Human Ser882 F.2d

15, 16 (2d Cir. 1989) (holding thatpao separty's failure to object to a report and

e

recommendation does not waive his right to appellate review unless the report explicitly states

that failure to object will preclude appellate review and specifically cites 28 U.S.C. § 636(b

and Rules 72, 6(a), and former 6(e) of the Federal Rules of Civil Procedure).

(1)

When a party files specific objections to a magistrate judge's report-recommendation, the glistrict

court makes ade novodetermination of those portions of the report or specified proposed
findings or recommendations to which objectiomiade.” 28 U.S.C. 8 636(b)(1). However,
when a party files "[g]eneral or conclusory objections or objections which merely recite the
arguments [that he presented] to the magistrate judge," the court reviews those recommer
for clear error.O'Diah v. Mawhir No. 9:08-CV-322, 2011 WL 933846, *1 (N.D.N.Y. Mar. 16,

2011) (citations and footnote omitted). After the appropriate review, "the court may accept

reject, or modify, in whole or in part, thi@dings or recommendations made by the magistrate

judge." 28 U.S.C. § 636(b)(1).

A litigant's failure to file objections to a magistrate judge's report and recommendati
even when that litigant is proceedipg se waives any challenge to the report on app8ake
Cephas v. Nast828 F.3d 98, 107 (2d Cir. 2003) (holding that, "[a]s a rule, a party's failure t
object to any purported error or omission in ayistate judge's report waives further judicial

review of the point" (citation omitted)). Bro selitigant must be given notice of this rule; notig
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is sufficient if it informs the litigant that theifare to timely object will result in the waiver of
further judicial review and cites pertinent statutory and civil rules authdsie Frank v.
Johnson 968 F.2d 298, 299 (2d Cir. 1998mall v. Sec'y of Health and Human Ser882 F.2d
15, 16 (2d Cir. 1989) (holding thatpao separty's failure to object to a report and
recommendation does not waive his right to appellate review unless the report explicitly states
that failure to object will preclude appellate review and specifically cites 28 U.S.C. 8§ 636(b)(1)
and Rules 72, 6(a), and former 6(e) of the Federal Rules of Civil Procedure).
B. Exhaustion as to Defendants Antonelli and Bly

Defendants' first objection to Magistrate Judge Dancks' Report-Recommendation and
Order is that DOCCS had no notice of DefemtdaAntonelli and Bly's conduct, and thus, the
claim was not exhausted. Dkt. No. 92 at 5, 7.

As Magistrate Judge Dancks noted in her decision, the purpose of the PLRA's exhgustion
requirement is twofold. First, it give agencies "an opportunity to correct its own mistakes with
respect to the program it administers before it is haled into federal c@vobdford 548 U.S. at
89. Second, exhaustion promotes efficiency for the agency and federal courts by allowing
agencies an initial opportunity to resolve claims "much more quickly and economically” ang
providing courts "a useful record feubsequent judicial consideratiorid. "The primary
purpose of a grievance is to alert prison offictala problem, not to provide notice to a particylar
official that he may be sued . . . Jones v. Boglb49 U.S. 199, 219 (2007) (quotidghnson v.
Johnson 385 F.3d 503, 522 (5th Cir. 2004)).

Here, IGRC concluded that the determination of whether Plaintiff's tam was a prote¢ted
article of clothing should be made by DOCCS' central offices in Albany. Plaintiff appealed|this

decision to CORC, which exhausted his remedies. After an investigation, DOCCS determined




that Plaintiff was not entitled to wear hisrtan religious grounds. Subsequently Defendants
Antonelli and Bly participated in the decision to completely prohibit Plaintiff from both wear]
and possessing his tam.March 27, 2018 Thus, the goals of PLRA's exhaustion requireme

been satisfied because DOCCS had notice of the free exercise problem, an opportunity to

adjudicate it with respect to Plaintiff outsidefetleral court, and produced a record upon whi¢

the Court is able to utilize in resolving the controversy. As such, Magistrate Judge Dancks
correctly determined that Plaintiff exhausted his free exercise claim.
C. Personal Involvement of Defendants Antonelli and Bly

Defendants also object to Magistratelde Dancks' Report-Recommendation and Ord
on the grounds that Defendants Antonelli and\B&re not personally involved in violating

Plaintiff's rights. SeeDkt. No. 92 at 7-8. They argue that Defendants Antonelli and Bly did 1
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participate in determining that the tam was not permissible as religious headgear for a meimnber of

the Jewish faith, so they did not violate his federally protected rig#s.id.
While it is true that Defendants Antonelli and Bly were not personally involved in theg
CORC proceedings, they were personally involved in the deprivation. After DOCCS deter
that Plaintiff was not entitled to wear his tam on religious grounds, he was still permitted to|
it within his cell for several months. However, in late February or early March 2013, Defen
Morris contacted Defendants Antonelli and Bly to determine whether Plaintiff should be
permitted to keep his tam and deferred to their judgment. While they may have relied on
Defendant Morris' earlier determination that Plaintiff had no religion-based entitlement to tf
tam, they still advised a course of action that resulted in a possible further deprivation. Th
given Defendants Antonelli and Bly's involvemémthe decision to prohibit Plaintiff from

wearing the tam in his cell, there is a triable question of fact as to whether they were persqg
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involved in depriving Plaintiff of federally pretted rights. As such, Magistrate Judge Dancks
correctly concluded that summary judgment should not be granted for Defendants Antonelli and
Bly.
V. CONCLUSION
After carefully reviewing the entire record in this matter, the parties' submissions angd the
applicable law, and for the above-stated reasons, the Court hereby
ORDERS that Magistrate Judge Dancks' Report-Recommendation and Order is
ADOPTED in its entirety for the reasons set forth therein; and the Court further
ORDERS that Defendants' motion for summary judgment (Dkt. No. 8&RANTED in
part, andDENIED in part ;® and the Court further
ORDERSthat Defendant F. Waugh be terminated as a party; and the Court further
ORDERS that the Clerk of the Court shall serve a copy of this Decision and Order gn the
parties in accordance with the Local Rules.
IT IS SO ORDERED.
Dated: March 27, 2018 /% / ﬂ %
Albany, New York Mae A. D'Agosting’
U.S. District Judge

¢ Defendants' motion for summary judgment is granted as to Plaintiff's claims for
injunctive and declaratory relief, Plaintiff's RLPA monetary damages claims, and Plaintiff's
claims against Defendant Waugh. Defendants' motion for summary judgment is denied ag to
Plaintiff's claims against Defendants Leifeld, Larkin, Antonelli, Bly, and Morris.
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