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Hon. Brenda K. Sannes, Uried States District Judge:
MEMORANDUM -DECISION AND ORDER
INTRODUCTION

Plaintiffs Perry Hilland James Rogelsing thisconditions-of-confinemertase and
proposed class action, under 42 U.S.C. § 1983 against Defendants County of Montgomery,
Michael Amato, and Michael Franko. (Dkt. No. )3®laintiffs allege that Defendants failed to
provide adequate nutritional sustenance wihiéy wereat the Montgomery County J&MCJ")
in Fultonville, New York, in violation of the Eighth and Fourteenth Amendmelat3. Present}
before the Court is Plaintdf motion for class certification under Rule 23 of the Federal Rules of
Civil Procedure. (Dkt. No. 106Acknowledging that the damages inquiry does not meet the
predominance requirement because “the sigveirthe injuries will vary’ Plaintiffs seek
certification of a liability class onlyDkt. No. 74,at 24-25; Dkt. No. 10% Plaintiffs ask the
Court to certify as arimary class“[a]ll detainees who have been or will be placed into the
custody of thgMCJ] and were detained for at least two consecutive Wdeks July 25, 2011
to the presentPlaintiffs also seek certificain of a pretrial detainee sdlass (Fourteenth
Amendment) and convicted prisoner sulass (Eighth Amendment{Dkt. No. 106).

Defendants oppose the motion. (Dkt. Nos. 88, 1A@r the following reasons, Plaint#f motion
for class certification is granted.

Il. PROCEDURAL HISTORY

On July 25, 2014, Hill filed the Complaint in this action. (Dkt. No. 1). On February 27,
2017, after conducting significant discovery, Hill moved for class cetiica(Dkt. No. 73).
The Court denied the motion without prejudice to renewal upon further briefirgs (Was

unclear from his papers whether Hill, who was held at MCJ in connection with a probati



violation, was a pretrial detainee or a convicted prisomerd (2)becauseill’'s claim for
injunctiveand declaratoryelief was in all likelihood moads hehad been released from MCJ
before filing this action, and thus did not have standing to seek such relief on behalf of the
purported clasdill v. County of MontgomeryNo. 14ev-933, 2017 WL 9249663, at *4-5, *9
(N.D.N.Y. Sept. 29, 2018

On November 21, 2017, Hill filed a supplemental motion for class certificdticaiing
onthe issues the Court identifieaind a motion for leave to amend the Complaint under Rule 15.
(Dkt. Nos. 106, 107). At the same tindames Rogersvho had been an inmate at MCJ as both a
pretrial detainee and a convicted prisoner, filedadion for leave to intervene, under Rule 24, as
a named plaintiff and class representatfiikt. No. 106). Defendants opposed these motions.
(Dkt. No. 113).

On May 29, 2018, following oral argument and additional briefing, (Dkt. No. 125, 126,
127), the Court dismissed the claim for declaratory and injunctive relief, drdngenotion to
amend the complaint and Rogers’ motion to intenfenpurposes of: (1adding Rogers as a
Plaintiff with a Fourteenth Amendment aadEighth Amendment conditions-abnfinement
damages claim(2) clarifying Hill's statusas a pretrial detainee; and (Barifying that Plaintiffs
seek certification under Fed. R. Civ. P. 23(b)(3) and 23(&)(4jability only. (Dkt. No. 128, at
17). The Court did not, at that timeddress the reneweadbtion for class certificatiobut
directed furthebriefing on the predominance and superiority requirements of Rule 23(b)(3),

which Plaintiffs had notspecifically addressed their motion papers. The parties subsequently

2Hill's statusdictates whether his conditiod-confinement claim falls under the Fourteenth Amendment’s due
process clause (pretrial detainee) or the Eighth Amendment’s cruel and ynusshment clause (convicted
prisoner)

3 Lexis citation unavailable.



briefed these requiremen{®kt. Nos. 131, 134)0n August 9, 2018Plaintiffs filed an
Amended Complaint. (Dkt. No. 136).

[I. BACKGROUND

In support otheir motion for class certification, Plaintiffrelyon the Amended
Complaint,their depositions, the depositions of five other MCJ inmates, the depositions of
Defendants Amato and Franko, as well as the depositions of a number of MChetafbrk in
the kitchen and medical department, MCJ meal plans, a sample of inmate surveys, and the
opinion of Heidi Jay Silver, an expert in the area of nutrition. Defendants have sabexipiert
reports by Katherine Bieter, a registered dietitizand William Graber, M.} The Court has
carefully considered all the evidence and outlines the evidence relevant tptistidis ofthe
renewed maobn for class certification

A. Montgomery County Jalil

Approximately 1,000 individuals enter MCJ every yetis al77-bedfacility. (Dkt. No.
75-5, at 45; Dkt. No. 75-2, at 36). Since 2010, Trinity Services Group (“Trjriig8 been
MCJ’s food provider.Dkt. No. 88-3, 1 2). A Trinity dietihn sets the menu at MCJ and specifies
theserving sizes.(Dkt. No. 75-3, at 10, 58). Inmates at MCJ are supposed to rebedeemeals
per day and, on average, 2,900 calories per day. (Dkt. No. 75-2, at 8Bri@®y requires the jail
to make a substitution if an item specified on the menu is unavailabietkinas spoiled, for
instance(ld. at 56-57). The MCJ cook decides what to substitute for the unavailable menu item.

(Id. at 144). In general, no one from Trinity reviews substitution decisilchat(93).

4 Defendants also submitted a report by Martin Horn, an expert in thefar@aextional facilities policies and
procedures, but do not appear to rely on it.

5 Amato testified that the MCJ kitchen staff and Trinity “put together'diee (Dkt. No. 752, at 56).



Lynn Dumar, who is employed as a cook at MCJ, explained that an item might be
substituted if they were out of stock or it was winter and the food delivery truck didinetar
time. (Dkt. No. 75-3, at 27)Dumar stated thagienerally a vegetable is replaced with another
type of vegetable and a starch is replaced with another stkghDOmartestified that a
production sheet must be filled out for every meal thatlf there is a suligution it is usually
noted. (d. at 92).

Dumartestified that she takes inventory of the storage, dry storage, cooler, and freezer,
and then places a food order via compotern weekly basigld. at 41).Dumar testified thater
weekly orders often includeuit,® canned fruit, frozen vegetables, potatoes, eggs, cottage
cheese, and meatdd. at 80—-82), and that she orders dry goods such as pudding, Jell-O, Kool-
Aid, and spices four times per yead. (@t 46).Dumar stated that a Trinity representative
periodicallyvisits MCJ to “check the line and make sure wesan®ing the right portions.’Id.
at 58).

Dumarstated that she instructs the inmates who work in the kitchen to use specific
utensils, explaining that if they are supposed to serve one cup of mashed potatoes,ahey use
one-cup utensil to scoop the potatoes and level it off before placing it oayhi@gdrat 50).
Kenneth Crouse, an inmate who worked in the kitchiesstified that three or four times each
week he was instructed to ladle out less than the prescribed amount of food besaussdh

running low. (Dkt. No. 95-2, at 13).

8 Dumar stated that inmates generally receive fresh fruit once a Waekt 44). Kenneth Crouse, a former MCJ
inmate, testified that fresh fruit wasver served. (Dkt. No. 752 at 39).

" Inmates receive an extra meal as payment for working in the kitcheta N®K752, at 25).



B. Plaintiff Perry Hill

Hill was detained at MCJ froi8eptembeR013 to March 2014 for a parole violation.
(Dkt. No. 75-6, at 16)Hill testified that he weighed approximatelg0 pounds when he entered
MCJ and 134 pounds when he leftl. (@t 72).Hill stated that his nas at MCJ typically
consisted of: oatmeal, a breakfast cake, or cereal for breakfast; a sandwichedableegnd
maybe fruit for lunch; and a chicken patty or beef stroganoff and a vegaiadiarier. [d. at
36-37).Hill stated that he believed thtite diet provided, including meat, was dmsed. Id. at
79).He was “always” hungry(ld. at38). Hill testified that he complainea]ll the time” to
corrections officers about there being “so little food” but that he never receresganse.ld.
at 39).Hill testified that he ate cocoa butter sticks, vitamins that he purchased from the
commissary, and toothpaste to supplement his diietai 59.

Hill testified that he had no medical conditions prior to entering Mi@Jag 26).Hill
testifiedthat he was depressed about “being in” MCJ and “going through starvattbrat 80).
Hill lost hair and experienced receding and bleeding gums, dizziness andatdi€da (d. at
55-58).Hill witnessed'multiple fights” over food. [d. at48, 58-59)Hill testified that he
“worked out his whole life” but stopped working out while at MCJ because “you can't build
muscle if you're not eating.1qd. at 62).Hill testified that he had difficulty sleeping because he
was “hungry” and the “sleeping conditions” were “pootd. @t 82).

C. Plaintiff James Rogers

Rogers was detained at MCJ from June 2014 to February 2015. (Dkt. No. 113-2, at 35).
He was arrested in June 2014, pled guilty in November 2014, and remained at MCJ until
February 2015.1¢. at 32—33). Upon admission to MCJ, Rogers weighed approximately 195
pounds. (Dkt. No. 136, 1 34). “Rogers lost approximately 15 pounds during his eight-month

admission to the jail,” and assethat this “weight loss was . substantial given he is 6’1, and is



an extrenaly thin man.” (d.). Rogers testified that he and others filed grievances “that the food
wasn’t healthy enough.” (Dkt. No. 113-2, at 44). Rogers testified that he was huragtydin

the day” while at MCJ even though he received three meals per day. (Dkt. No. 113-2, at 57).
Rogers suffered hair loss while at {a#. (Dkt. No. 113-2, at 65).

D. Other Detainees

In support of their motion, Plaintiffs submitted the deposition testimony of sextbeal
individuals who had been at MCJ for more than two weeks during the proposed class period.
(Dkt. Nos. 754 (Eric Engle); 7510 (Robert Pettit); 79 (Bruce O’Shaughnesky75-22
(Kenneth Crouse); ar@b-1 (Robert Washingtoin) Eric Engle testified that the portions were
“incredibly small and he was . extremelyhungry.” (Dkt. No. 75-4, at 14). Engle stated that he
complained but that “the only answers | was getting from the kitchen stagt,ahthe guards
didn’t know that is what was decided by the jail administrator, it was enough datake and
you are ot going to get any more.” (Dkt. No. 75-4, at 69).

Robert Pettit testified that when he was in MCJ in 2012 and 28%8meals did not fill
him up, he was hungry all day every day, he felt weak, and he lost hair due to “[l|ackldf f
(Dkt. No. 75-10, at 46, 63).

Kenneth Crouse testified that he has beeld at MCJ approximately 2imes. (Dkt. No.

75-22, at 51). He stated that he often worked in the MCJ kitchen, where he helped pre|sare mea
(Id. at 10). Crouse explained that he used a “scooping tool” to place food on trays, and that they
were ladles that were either ehalf cup or one cup in sizdd( at 11). Crouse stated that the
ladles were supposed to be filled but that three to four times per week “weoldee dive less

amounts because itas running low.” [d. at 12). Crouse explained that when the food “started

8 Pettit appears to have been a pretrial detainee during some of the time he wdsrmP®I2 and 2013. (Dkt. No.
75-10, at 8-9).



getting low” he was instructed to “skimp it down” and give a-kalh ladle instead of a full-cup
ladle. (d. at 15). Crouse stated that when he was in the general population at MCJ, the food
portions he received were small and he lost weidghtaf 17). Crouse stated that MCJ began
making sandwiches available for purchase on certain nigtit@t(21—22). Crouse lost hair
while at MCJ. [d. at 23).

E. Defendant Michael Amato

Defendant Michael Amatahe Sheriff of Montgomery Counttgstified that he was
aware that inmates were complaining that “they wanted more food,” and thawvéhe
hungry.” (Dkt. No. 75-2, at 9, 14). Corrections officers also told him that inmates were
complaning that they wanted more food. (Dkt. No. 75-2, at 16). He stated that as of 2013 he was
aware that inmates had complained about the portion sizes of the food at MCJ. (Dkt. No. 75-2, at
77). Amato believed, howevehat the inmates were complaining abpattion sizes because
they wanted the commissary back, which had been remddedt 83).

F. Defendant Michael Franko

Michael Frankq the MCJ Jail Administratotestified that he was aware that there were
“a number of grievances about féoahd thainmateswere complaining that they did not like
the food and that they were not getting enough. (Dkt. No. 75-5, at 8, 12). Franko stated that MCJ
prepares “meals within a caloric range,” on average, 2,900 calories, but that “how much
[inmates] actually eas up to them.” (Dkt. No. 75-5, at 24-25). Franko explained that the menus
are set through Trinity, arfthe caloric intake is reviewed and approved by their dietician” and

MCJ’s “recipes reflect that.1d. at27).



G. Plaintiff's Expert —Heidi Jay Silver

Heidi Jay Silver is a Research Associate Professor of Medicine in the Diwisio
Gastroenterology, Hepatology, and Nutrition in the School of Medicine, Department of
Medicine, at Vanderbilt University Medic@lenter, Nashville, Tennessébkt. No. 75-1at 1).
Silver analyzed number of documents, including spreadsheets of Trinity’'s menus and nutrient
analysis of menus, Doar's deposition, the Commission of Corrections’ investigatory materials
about food substitutions, meal records from January to February 2013 and Januaryaxy Febru
2014, and photographs of Plaintiff amdecondViICJinmate (Dkt. No. 75-1, at 2).

Silver opined that the inmates of MCJ “experienced clinically significanthiégs
during the period of time in which they were incarcedatecause the calories they consumed at
MCJ were “less than the energy requirements for maintaining thtet admission body
weight.” (1d. at 3).After reviewing Trinity’'s menus, Silver stated that she agrees “that the dail
menus as planned are designed to provide” “a range of 2350-3065 calories pdddapfidr
reviewing MCJ incident reports as well as the weight loss of fifteen inmatest Stihted that in
her opinion, however, it waspparent that there are frequent occasions when suilosist are
being made for food items that provide fewer calories and other nutrients thanasghalianned
in the written cycle menus.1d. at 4-5). These substitutionshe believegreated caloric and
protein deficits as well as deficits in, among othdber, iron, calcium, potassium, Vitamin A,
and Vitamin D.(Id. at 6).Silver created a table (“Table Alisting “the initial admission and
discharge weights for several inmates” as well as “the amount of calories needeg [0
maintain the initihadmission weight, the amount of weight loss for each individual (based on
the availablesvidence), the rate of weight loss per week, and the energy deficit (amount of
calories nobeing consumed each day) that would provide this amount of weighit(lossat 3).

Table A:
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(Id. at 4).Silverfurther statedhat after reviewing the MCJ incident reports, the weight loss of

the inmates imable A andthe“per meal records from 2013 & 2014,” it is her opintbat

“substitutions are being done on a regular basis” and “routinely result[] incit @éfcalories,

protein and micronuients (vitamins and mineralg)d. at 5). Silver provided second table

(“Table B”) to show the caloric and protein deficits created by substitutions for scheduled menu

items (Id. at 6).Table B:

Substitution Item on
Cycle Menu item Daily Meal Record | Energy Deficit Created | Proteln Deflcit Created | Other Nutrlents Deflcit Created
1 cup Beans 1 cup Corn 80-100 calories 9-11 grams Fiber, Iron, Calcium, Potassium
1 cup Pinto Beans 1 cup Rice 10 grams Fiber, Calclum, Potassium
calclum, magnesium, phosphorus,
flouride, vitamin A, vitamin D,
1 cup Milk 1 cup Water 122 calories 8 grams folate, chollne
1 Blueberry Muffin 1 Slice Bread 110 calories 1.3 grams potassium, fiber
1 Sugar Cookie 4 0z Applesauce 120-140 calories 1.8 grams
1 Cake 4 oz Applesauce 250 calories 2-4 grams
1 Apple Coffee Cake 40z Applesaute 80-100 calories 1.8 grams
1 Cake Canned Peaches 250 calories 2-5 grams
Gravy Ketchup Fat, potassium, calcium
Margaring Ketchup Fat, potassium, calcium
Cheese & onions Ketchup Fat, potassium, calclum

(1d.).

10




Silver viewed facial photographs of Hill and a second inmate, “for whom the reduction in
body mass (loss of fat and muscle mass) is physically apparent” and opintbe tivatght loss
is “clinically significant.” (d. at 7) Silver defined “clinically significant” as the loss of ten
percent or more body weight in a six month period or five percent of body weight irod peri
three months.”Ifl. at 3).

Regarding the effects of an inadequate diet, Silver indicatetiaivdbss may be caused
a deficit in progin, Vitamin E, zinc, selenium, and biotin; bleeding gums may be caused by a
Vitamin C deficiency; skin changes may be caused by a deficiency in Vitamiiai)iv A, and
fatty acids (Id. at 7). Additionally, Silver stated that “[w]ith hunger, there is an increasaa f
on finding other items to substitute for the inadequate food intétke effect of hunger is
consistent with the aberrant eating behaviors reported by counsel of inoaamng
toothpaste, cocoa butter and toilet paper to assuage their huidyeat’g).

H. Defendants Expert — Katherine Streeter

Defendants submitted an expert report by Katherine Streeter, a clinicabdiatidi
assistant director of nutrition services in Idegm, transitional, and adult day care facilities
(Dkt. No. 88-1, at 6). In formulating her opinion, Streeter reviewed discovery mst¢nial
Complaint, “Jail Poky,” MCJ meal records from 2011 to 2014, inmate grievance records, and
depositiontestimory. (Id. at 23-24). “To verify nutritional composition of menluStreeter
“selected a 10% representation of meals in thd@8cycle (a sample of three nonconsecutive
days) to analyze.ld. at 13). To “ascertain what was actually prepared bkitoben,” Streeter
reviewed the meal records fra@ttober 2013 to March 2014d(). Streeter noted that there
were “notations on many days indicating when a substitution for part of the house or for the
whole house needed to be mad&l’)( In Streetes opinion, “[tlypically, nutritionally-

equivalent substitutions were made during that finmeluding “oatmeal served instead of

11



farina; rice served instead of potatoes, brownies instead of white clakg.Sreeter provided

the following tablecontainingher analysi$of three days of the Trinity menu:

 RDA | Reference | Trinity Writer's

FEFTENEE . RD:

Range wvalue .| Analysis Vs.RDA analysis vs' A

Calories 2200-2900 | 2900 2940.0 Meets | 28807 Meets
Carbohydrate | poc g7 | 3985 | 4094 | Meess' .| 3810 | Meets -
. o Exceeds Exceeds

Protein (gm) 59-63 61 - 1664 (+74.4%) 99.2 (+54.6%)

Fat {gm) 65-113 g | 50 Meets 108.7 Meets

(Id. at 14).

In a subsequent report, Streeter responded to Silver’s opinion that the substiat®ns
creating nutritional deficits as follows:

Silver's calculations fail to account for instances when a
substitution was made that providere calories than the original
item. During a brief look at menus from the time period she
evaluated, | found at least a hdthizensuch examples (below is
not an exhaustive list, merely examples):

0 1/2/13 lunch — mayo (118 kcal) instead of gravy (52 kcal)
0 1/2/13 dinner- bologna (267 kcal) instead of turkey ham

(142 kcal)

0 1/4/13 dinner- cake 288 kcal) instead of sugar coeki
(212 kcal)

0 1/22/13 lunch- mayo (118kcal) instead of BBQ sauce (58
kcal)

91n her report, Streetaxplairedthe table as follows:

RDA range refers to the accepted range as detailed in the GeneralizetbMNdeeds section
above. Reference value is the numerical midpoint or target value wighiRDA range, against
which further calculations are compared. Trinity analysis is thmeenigal average of the three
nonconsecutive sample days, as analyzed by timtyrHealth dietitian. Writers analysis is my
evaluation of the nutritional composition of the same thres,das described above. In the Vs.
RDA columns, | have noted whether the menu as analyzed faitee¢td, meets, or exceeds the
requirement.

(Dkt. No. 881, at 14).
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0 1/23/13 dinner 8oz chili with 40z macaroni instead of 4
oz chili with 8oz macaroni (38 calories more, increased
protein, decreased carbohydrate)

0 1/30/13 lunch- peas (90 kcal) instead of steamed cabbage
(48 kcal)

0 2/11/13 dinner—rice (298 kcal) instead of sugar cookies
(212 kcal)

0 2/28/13 lunch- coleslaw (199 kcal) instead tdssed salad
with dressing (17+10Rcal)

(Id. at 90 (internal citations omitted)

l. Defendants’ Expert William Graber, M.D.

Defendants also submitted an expert report by William Graber, M.D., who ree@dmi
records concerning Hill, and six other inmates. (Dkt. No. 88-1, at 79-81). Dr. Graber opined th
if these individuals “did have any weight loss [or malnourishmienguld be attributed toa
history ofdruguse or medical ilinessld).

V. MOTION FOR CLASS CERTIFICATION
A. Standard

For a matter to proceed as a class action, a plaintiff must first satisfy foineragnts:
(1) numerosity(“the class is so numerous that joinder of all members is impracticable”);
(2) commonality (“there are questions of law or fact common to the clg3%typicality (“the
claims or defenses of the representative parties are typical of the claims sedeafethe
class”); and4) adequacy of representation (“the representative parties will fairly and adequately
protectthe interests of the classHed. R. Civ. P. 23(a). In addition, the Second Circuit has
“recognized an implied requirement of ascergdiitity in Rule 23,” which demands that a class
be ‘sufficiently definite so that it is administratively feasible for the coureterchine whether a
particular individual is a member.Univs. Superannuation Scheme Ltd. v. Petréleo Brasileiro
S.A.(In re Petrobras Se{, 862 F.3d 250, 260 (2d Cir. 2017) (quotBigecher v. Republic of

Argenting 806 F.3d 22, 24 (2d Cir. 2015)).
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Assuming the requirements of Rule 23(a) are met, a class awtiponly be maintained
if the daintiff also qualifies the proposed class under one of the categories in RuleFZ2{(biR.
Civ. P. 23(b). Here, Plaintiffseek to certify the clager purpose®f compensatory relief under
Rule 23(b)(3) though limited to the issue of liability under Rule 23(c)(4), as damages will
require an individualized inquirySee generall{pkt. No. 13). The court may certify a Rule
23(b)(3) class if it “finds that questions of law or fact common to class mepiteeisminate
over any questions affecting only individual members, and that a class action isrdopaher
available methods for fairly and efficiently adjudicating the controveFad. R. Civ. P.
23(b)(3).

The party seeking class certification bears the burden of satisfying Rale 23’
requirements by preponderance of the eviden@Goldemberg v. Johnson & Johnson Consumer
Cos., Inc, 317 F.R.D. 374, 384 (S.D.N.Y. 2016). Thus, “a court must ‘probe behind the
pleadings before coming to rest on the certification question,’ satisfyeifjthat Rule 23
compliance may be demonstratbdough ‘evidentiary proof.”Johnson v. Nextel Commun. Inc.
780 F.3d 128, 138 (2d Cir. 2015) (quoti@gmcast Corp. v. Behren869 U.S. 27, 33 (2013)).
“[T]his inquiry may sometimes overlap with merits issues, though the deternnirzatio a Rule
23 reguirement is not binding on the trier of fact in its determination of the mddts.”
“Furthermore, in order to certify a class, the proponent of class cditificaeed not show that
the common questions ‘will be answered, on the merits, in favor afdaks.” |d. (Quoting
Amgen Inc. v. Conrmret. Plans& Tr. Funds 568 U.S. 455, 459 (2013))vhile the requirements
“are to be applied liberally,” the court must still “conduct a rigorous anatyslee criteria set
forth in Rule 23."FriedmanKatz v. Lindt & Sprungli (USA), Inc270 F.R.D. 150, 153-54

(S.D.N.Y. 2010). “A district judge is to assess all of the relevant evidence adimitthe class
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certification stage and determine whether each Rule 23 requirement has been aseth¢us
judge would resolve a dispute about any other threshold prerequisite for continuirsgia’law
Miles v. Merrill Lynch & Co(In re Initial Pub. Offerings Set.tig.), 471 F.3d 24, 42 (2d Cir.
2006).

B. Proposed Classes

Plaintiffs seek to certify a Pnary Class and two SuBlasses:

Primary Class

All detainees who have been or will be placed into the custody of
the Montgomery County Jail and were detained for at least two
consecutive weeks. The class period commences on July 24, 2011,
and extends to the date on which Montgomery County is enjoined
from, or otherwise ceases, enforcing its policy, practice and custom
of refusing to provide an appropriate amount of nutritional
sustenance to all detainees admitted to the Montgomery County
Jail. Specificaly excluded from the class are Defendant and any
and all of its respective affiliates, legal representatives, heirs,
successors, employees or assignees.

PreTrial Detainee SulClass

All members of the Primary Class but who were
housed as a PreTrial Detainee that they had not
yet been convicted of their charges.

PostTrial Detainee SulClass

All members of the Primary Class, but who were
housed as a PostTrial Detainee, in that they had
been convicted of their charges, either by a plea or
jury trial.

(Dkt. No. 106)°

0“wWhen appropriate, a class may be divided into subclasses that are each treated asdectaRule 23. Fed. R.
Civ. P. 23(c)(5).

15



C. Section 1983 Conditions of Confinemert

The Constitution requires “that prisoners be served ‘nutritionally adequate foasl that
prepared and served under conditions which do not present an immediate danger to the health
and well being of thenmates who consume it’ [and] under certain circumstances a substantial
deprivation of food may well be recognized as being of constitutional dimenBioblés v.
Coughlin 725 F.2d 12, 15 (2d Cir. 1983). Under both the Eighth and Fourteenth Amendments, a
plaintiff must establish an objective elementia subjective element for al883 conditions-of-
confinement claim. Under both amendments, “to establish an objective deprivation, ‘#te inm
must show that the conditions, either alone or in combination, pose an unreasonable risk of
serious damage to his healthDarnell v. Pineirqg 849 F.3d 17, 30 (2d Cir. 2017) (quoting
Walker v. Schult717 F.3d 119, 126 (2d Cir. 2013)). “[Clonditions of confinement may be
aggregated to rise to the level of a constitutional violation, but ‘only when they havieialyn
enforcing effect that produces the deprivation of a single, identifiable huredrsneh as food,
warmth, or exercise.'Walker, 717 F.3d at 125 (quotingyilson v. Seiter501 U.S. 294, 304
(1991)).

The subjective element requirement, however, differs between the two amendments
Under the Eighth Amendment, a defendant “cannot be found liabfer. denying an inmate
humane conditions of confinement unless the official knows of and disregards an extgssive
to inmate health or safety; the official must both be aware of facts from Witachference
could be drawn that a substantial risk of serious harm exists, and he must algmatraw
inference.”Darnell, 849 F.3d at 32 (quotingarmer v. Brennan511 U.S. 825, 837 (1994)). The
mens rea requirement for pretrial detainees under the Fourteenth Amendment, on thenother
is defined objectivelyld. at 35.A pretrial detainee mustrgve “that the defendamifficial acted

intentionally to impose the alleged condition, or recklessly failed to act vatiomable care to
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mitigate the risk that the condition posed to the pretrial detainee even thoughetidadéef
official knew, or should have known, that the condition posed an excessive risk to health or
safety.”Darnell, 849 F.3d at 29, 35.

V. ANALYSIS
A. Rule 23(a) Requirements
1. Numerosity

Rule 23(a)(1) first requires that the proposed class be “so numerous that joinder of all
members is img@cticable.” Fed. R. Civ. P. 23(a)(1). The proposed class in this case includes
“[a]ll detainees who have been or will be placed into the custody of the MontgomeryQailnt
and were detained for at least two consecutive weeks.” (Dkt. No. 138nfgéneral,

“numerosity is presumed at a level of #@mbers.'Consol. Rail Corp. v. Hyde Park7 F.3d

473, 483 (2d Cir. 1995Here, Plaintifs claims tha (1) “thousands of [individualsjvere held

within the MCJ during the class period;” and i29re than dundred individuals have contacted
counsel indicating that they wish to be part of this lawsuit. (Dkt. No. 74, at 16). Additiona
Plaintiff has submitted the deposition testimong@ieraMCJ inmates who claim weight loss

or malnutrition and hunger, more than twestiyveys of MCJ inmatedaiming that they
sufferedmalnutrition, hunger, or weight log3laintiff’'s expert’s report contains a table of
fourteendetaineesall of whom were at MCJ for longer than two weeks and lost weight. (Dkt.

No. 75-1,at4). Defendants contend that Plaintiff has failed to show numerosity because there is
no evidence that “these thousands or even hundreds of people lost weight to an unhealthy point
while at the jail.” (Dkt. No. 88-18, at 13).

“[1]n assessing numerosigy court may make ‘common sense assumptions’ without the
need for ‘precise quantification of the clasf®isso v. CVS Pharmacy, In201 F.R.D. 291, 295

(D. Conn. 2001) (quotinBecere v. Empire Blue Cross & Blue Shjdlé4 F.R.D. 66, 69
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(E.D.N.Y. 2000)) see alsdlL Herbert B. Newberg, Newberg on Class Actions: A Manual for
Group Litigation at Federal and State Level8.95, at 139 (2d ed. 1985). Further, the
numerosity inquiry is not “strictly mathematicaRa. Pub. Sch. Emps.’ Ret. Sys. v. Morgan
Starley & Co, 772 F.3d 111, 120 (2d Cir. 2014). Rather, it
must take into account the context of the particular case, in
particular whether a class is superior to joinder based on other
relevant factors including: (i) judicial economy, (ii) geographic
dispersion, (iii) the financial resources of class members, (iv) their

ability to sue separately, and (v) requests for injunctive relief that
would involve future clasmembers.

In this case, in view of thevidence thaMCJ can house 177 individualsany given
time, and that the substitution and reduction policy has endured for a number of years, the Court
finds it is reasonable to conclutteat there are a sufficient number of present and former MCJ
detainees to satisfy the numerosity requirentamther, as there may be well in excess of forty
class members who are unlikely to have the financial resources to sue segachtey
economy favors certification over joinder.

2. Commonality

Next, a plaintiff seeking class certification must show “goestof law or fact common
to the class.” Fed. R. Civ. P. 23(a)(2.question of law or fact is common to the class if the
guestionis capable of classwide resolutiefivhich means that its truth or falsity will resolve an
issue that is central to the \ditly of each one of the claims in one strokiohnson,780 F.3dat
137 (quotingWalMart Stores, Inc. v. Duke864 U.S. 338, 350 (2011)) (citations and internal
marks omitted) The common question(s) must generate “comarmwersapt to drive the
resolution of the litigation.\WalMart Stores, Ing.564 U.S. at 350 (internal quotation marks and

emphasiomitted).“Where the same conduct or practice by the same defendant gives rise to the
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same kind of claims from all class membéhgre is a common questiodéhnson 780 F.3d at
137 (quotingSuchanek v. Sturm Foods, Int64 F.3d 750, 756 (7th Cir. 2014)).

Plaintiffs asserthat common questions in this case include: (1) “do County employees
make changes to the menus that wepgr@ged by a qualified dietician, such that those changes
provide detainees with inadequate nutritiof2) “[a]re these menu changes made pursuant to a
policy or practice implemented by Montgomery County”; and (3) “[h]ave detamaéered
injuries as aasult of this practice.(Dkt. No. 74, at 18)Defendants argue that “there are too
many variables and factual scenarios to support commonality” and that Rlaiatihot show
“that the alleged malnutrition occurred on a class wide basis when therenatesrthat gained
weight or had their weight remain the same.” (Dkt. No. 88-18, at 16). Defesrfdatier argue
that Plaintiffs“fail [] to account for those inmates that worked in the kitchen that obtained double
portions;] (id. at 17), andhave presenteevidencethat MCJ’s medical unit has the ability to
order more food for a pregnant inmate, and that changes are made to meals to actommoda
diabetics. (Dkt. No. 72, at81).

Plaintiffs allegethat Defendantstentionally or recklesslgmployed a policy or practice
of making changes to the menu designed by a Trinity dietitian to provide adegjoatEsand
nutrition to inmates by substituting foods of insufficient caloric and nutritioaévan a
continwal basisand at least twice @ekly reducing portion sizes. The Second Circuis*been
reluctant to impose brighine durational or severity limits iconditions of confinemerdases,
and has never imposed a requirement that pretrial detainees show that tHysattased from
serious injuries.Darnell, 849 F.3dat 31 (citingWalker, 717 F.3d at 129 (Eighth Amendmént)
The Court finds that the answers to the above questions go to the heart of thiwlager

Defendantsthrougha policy or practice of allowing calorically amdutritionally inadequate food

19



to be served to inmates on a continuous basis, subjected Plaintiffs, andrmttes to
conditions that posed “an unreasonable risk or serious damageitpfltture health.”Jabbar v.
Fischer, 683 F.3d 54, 57 (2d Cir. 201Accordingly, commonality is satisfiedButler v. Suffolk
County 289 F.R.D. 80, 98 (E.D.N.Y. 2013) (“Whether the County was aware of and deliberately
indifferent to the conditions at the [jail] is a common question subject to cldssrggolution.”)
McGee v. PallitpNo. 04¢ev-335, 2015 WL 5177770, at *4, 2015 U.S. Dist. LEXIS, at {5
Vt. Sept. 4, 2015) (finding “common issue” of whether prison officials’ policy amounted to
deliberate indifference and observing that “common questions” pertinent tadtiielual class
members “frame the ultimate question of whether the Deferidawitsy violates the
Constitution”);V.W.ex rel.Williams v. Conway236 F. Supp. 3d 554, 575 (N.D.N.Y. 2017)
(concluding that common questions included whether the defendants “applied a common course
of unlawful conduct to the members of the class and subclaasted.with deliberate
indifference to the substantial risk of serious harm posed by certain asfthetscommon
course of conductand whether the defendantsdve collectively deprived plaintiffs of the
educatim, special services, and related procedural protections to which they are’eamitled
that the tommonanswers to these questions will drive the resolution of the litiggtion
3. Typicality

Typicality “requires that the claims of the class representativegphml of those of the
class.”Cent. States Se. & Sw. Areas Health & Welfare Fund v. Mdedco Mamaged Care,
L.L.C, 504 F.3d 229, 245 (2d Cir. 2007) (quotiRgbinson v. Metro-N. Commuter R.R. Q&7
F.3d 147, 155 (2d Cir. 2001)). This requiremeastsatisfied when each class member’s claim
arises from the same course of events, and each clasenmmadkes similar legal arguments to
prove the defendant’s liabilityMarisol A. v. Giulianj 126 F.3d 372, 376 (2d Cir. 1997)

(quotingln re Drexel Burnham Lambert Grp., In@60 F.2d 285, 291 (2d Cir. 1992)TThe
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test for typicality is not demandingPyke v. Cuoma09 F.R.D. 33, 42 (N.D.N.Y. 2002)
(internalquotationamarksandemphasi®omitted).

Defendants argue that Hill cannot satisfy the typicality requirement belsguseight
loss and the weight loss ofhatr inmates could have been caused by “varying factors such as
inmates’ varying medical and substance abuse history and use of meditaitafiect weight.”
(Dkt. No. 88-18, at 19). Defendants’ argument, however, overlooks Plaintiffs’ contention that
Defendants’ongoing policy or practicef serving nutritionally and calorically inadequate meals
to inmates at MCJ caused them to suffer not only weight lossdmtthronic hunger and
malnutrition.“When it is alleged that the same unlawful conduct was directed at or affected both
the named plaintiff and the class sought to be represented, the typicalitymesuire usually
met irrespective of minor variations in the fact patterns underlying individuallaRobidoux
v. Celanj 987 F.2d 931, 936-37 (2d Cir. 1993). Here, Hill, and the other MCJ inmates who were
pretrial detainees, are alleged to have suffered as a result of MCJ’s alledadtulpractice of
regularly serving nutritionally and calorically inadequate meals. THilldhas satisfed the
element of typicality

Defendants argue that Rogers’ claim is not typical “because he is tryireatdwo
hats,” “claiming a Fourteenth Amendment claim for histpiad time” from June 2014 to
November 2014, and an “Eighth Amendment claim for his padttime” from November 2014
to February 2015. (Dkt. No. 113-16, at 19-20). Defendalstsargue that Plaintiffs’ failure to
indicate when, during his time at MCJ, Rogers lost weight (fifteen pounds) adiijtiona
complicates his statudd( at 20).

“When the same unlawful conduct was directed at or affected both the named plaintiffs

and the prospective class, typicality is usually m@tifison v. City of New YQrk82 F.R.D. 360,
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371 (S.D.N.Y. 2012). Thus, while the legal standard applicable to Rogers changes depending on
the time period under consideration, because Plaintiffs allege that Deferndanse of conduct

of subjecting inmates to a nutritionally and calorically inadequate dieth@asame throughout

the duration of his incarceration at MCJ, his change in status does not render hial &ypic

class representation purposgseV.W, 236 F. Supp. 3dt576(finding that the plaintii carried

their burden on typicality, explaining thah& members of the class and subclass share the same
legal arguments because their claims are based on the common application otlcaltenged
policies”). Although “the extent of class members’ exposure tdateged]conditions and the

exact nature of their injuries will necessarily differ from thokthe proposed class members,

‘[tlhe representative claims need not be identical to the claims of every classemararder to

med the typicality requirement.’Butler, 289 F.R.Dat99 (quotingMarriott v. County of
Montgomery 227 F.R.D. 159, 172 (N.D.N.Y. 2005gertifying class of pretrial detainees and
convicted prisoners in conditions-of-confinement action under Fourteenth and Eighth
Amendments)seeEbin v. Kangadis Food Inc297 F.R.D. 561, 565 (S.D.N.Y. 201dinding
typicality where “theéad plaintiffs’ and other class members’ claims arise out of the same
course of conduct by the defendant and are based on the same legal theorieshe Thms;tt
concludes that Rogers, who was, like the other inmates at MCJ, exposed to tlikyallege
unoonstitutional diet, satisfies the typicality requirement.

4. Adequacy of Representation

Plaintiffs must also demonstrate thihey“will fairly and adequately protect the interests
of the class.Fed. R. Civ. P. 23(a)(4)Generally, adequacy of representatintails inquiry as
to whether: 1) plaintiff's interests are antagonistic to the interest of o#grabers of the class
and 2) plaintiff's attorneys are qualified, experienced and able to condudtghtdn.” Baffa v.

Donaldson, Lufkin & Jenrette Sec. Cqrp22 F.3d 52, 60 (2d Cir. 2000). In other words, the
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plaintiff must be “prepared to prosecute fully the action and have no knavilictowith any
class member.Shahriar v. Smith & Wollensky Rest. Grp., Ji6§9 F.3d 234, 253 (2d Cir.
2011).

Defendants argue thhlill “cannot adequately represent the class since he fails to proffer
any medical proof that his alleged weight loss was due to the diet at the jaigcausin
malnutrition.” (Dkt. No. 88-18, at 21). This argument is, however, unavaiagause igoes to
the merits of Hills case and does nah any eventsuggest that Plaintiff's “interests are
antagonistic to the interestEather members of the clas®affa 222 F.3d at 6Gsee also
Rodriguez v. It's Just Lunch, Iht300 F.R.D. 125, 146 (S.D.N.Y. 2014) (“Because tltimate
merits of Berkowitz’s claim are not relevant to determining whether Berkowitzasl@quate
class representative, the Court does not—and indeed is prohibited éeamuating the merits
now.”).

Defendants assert that Rogers cannot adequately represent the class beeatiBedche
that on the Fourth of July, he received a “special meal” for lunch and dinner, including
“something extra, like ice cream,” that on July 23, 2014, he stated to a MCJ staff misahbe
was “sleeping and eating well,” and that on Thanksgiving and New Year;shBagceived
special mealgDkt. No. 113-16, at 24-25pefendants further assert there is evidence that
Rogers missed meals and traded away food, and that this condted erealorie deficit that led
to weight loss.Ifl.). The allegationsegarding Rogers’ food intakeay impact any damages
inquiry as to Rogers but do ngltow he is an inadequate class represent&eeIn re Frontier
Ins. Grp., Inc. Sec. Litigl72 F.R.D. 31, 47 (E.D.N.Y. 1997)Courts that have denied class
certification based on the inadequate qualifications of plaintiffs have done so dialyrant

cases, where the putative class representatives display an alarmimgianfg with the suit,
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display an unwillingness to learn about the facts underlying their claimse so dacking in
credibility that they are likely to harm their case.” (internal quotation merkicitations
omitted).

Plaintiffs contention ishatthey and all otheindividuals housed at MCJ for two weeks
or more have been subject to an unconstitutional deprivation of food and nutrition as a result of
Defendants’ alleged policy and practiceredlucing portions anehaking calorically and
nutritionally inadequate substitutions to the menu designed by théyTdietitian. Plaintiffs’
interests are therefore identical to those other inmates housed at MCJ duriglg\thnt time
period.SeeStinson 282 F.R.Dat 371 (finding adequacy of representation because the
“Plaintiffs’ interests are identical to those of the putative class, as all plaintiffs éane b
allegedly injured by the same unconstitutional actions on the part of Defendant®Ehveior
there is no indication that Plaintiffs’ interests are antagonistic to pttential class members.
Thus, the Court concludes that Hill and Rogers are adequate class repkesentati

As totheir attorneys, Rintiffs asserthatthe law firms representingem“possess
extensive experience in litigating class actions, inclutioge involving civil rights violations.”
(Dkt. No. 74, at 20)Defendand do not dispute that Plaintiffsbunsel are capable of protecti
the interests of the class. Therefore, Plaintiffs tsatisfied the adequacy requirement.

5. Ascertainability

The Second Circuit recently clarified that “[t]he ascertainability doctrineginagrns in
this Circuit requires only that a class be defined using objective critetiastiadlish a
memberkip with definite boundariesPetrobras 862 F.3d at 264This modes threshold
requirement will only preclude certification if a proposed class definition eténchinate in

some fundamental wayld. at 269. The Circuit expressly “decline[d] to adopt a heightened
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ascertainability theory that requires a showing of adstrative feasibility at the class
certification stage.Id. at 265.

Plaintiffs asserthat the proposed class“readily identifiable” andhose pretrial
detaineesnd convicted prisonersho remained in MCJ for more than two weeks can be
identified through “booking records maintained at the MCJ.” (Dkt. No. 74, at 21-22).
Defendants argue that “it is impossible to tell who should be in the class withasdiagsach
individual” and that heroin users who gained weight while in MCJ, individuals who worked in
the kitchen and received double portions, and individuals who gambled away their meals should
not be in the class. (Dkt. No. 88-18, at 22). Defendants attached more than a thousanél page
MCJinmatemedical records, which they claim the Court would have to review before
determining whether a pretrial detainee “can legitimately claim unhealthy \esghdue to the
diet at the jail.” [d. at 23).However, “[a]scertainability does noiréctly concern itself with the
plaintiffs’ ability to offer proof of membershipnder a given class definition, an issue that is
already accounted for in Rule 2BR&trobras 862 F.3d at 269. The question is not how difficult
or practical ascertaining da members will be, but rather whether doing so is “objectively
possible’ Id. at 270. The Court concludes that the class definition contains only objective
criteria: incarceration at the MCJ for two weeks or more during the relenanpériod.
Membershp in the sulzlasses is also governed by objective critevfaether the individuals had
been convicted of theharges against them at any point during their time at I9€d Charron v.
Pinnacle Grp. N.Y. LL{269 F.R.D. 221, 229 (S.D.N.Y. 2010) (finding wrongful evictotass
to be ascertainable and “defined by objective criteria,” where the class mbipless
dependent onwhether a given apartment [was] reagulated” and “owned by the [defendant

corporation]; and whether the putative class membas]a tenant on a fixed daje”
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6. Summary

The Court finds that Plaintgfhavemet all of the preliminary requirements for
certification under Rule 23(a). Thus, the next question is whether Plaintiffsaésfed the
requirements to certify a class unérle 23(b).

B. Rules 23b)(3) and (c)4)

For certification under Rule 23(18), Plaintiffs must establish thagtiestions of law or
fact common to class members predominate over any questions affectimgdontual
members, and that a class actioauperior to other available methods for fairly and efficiently
adjudicating the controversy.” Fed. R. Civ. P. 23(b)@3untiffs, acknowledging “that
certification of a damages class will be difficult, given the lack of predominzribe proposed
classmembers’ injuies,” seekcertification under Rule 23(c)(4) only determine “whether
detainees were being denied adequate nutrition by virtue of the unapproved mems chang
implemenéd by Montgomery County employees.” (Dkt. No. 74, gt Rdile 23(c)(4)provides:
“When appropriate, an action may be brought or maintained as a class actiorspeti te
particular issuesFed. R. Civ. P. 23(c)(4). “Common issuesdeh as liabilit-may be
certified, consistent with Rule 23, even where other isssesh-as damagesdo not lend
themselves to classwide prooddhnson 780 F.3dat 138. Thus, “a court may employ subsection
(c)(4) to certify a class as to liability regardless of whether the clasnndmle satisfies Rule
23(b)(3’s predominance requiremenfugustin v. Jablonsk{in re Nassau Cty. Strip Search
Case$, 461 F.3d 219, 227-30 (2d Cir. 20@éinploying predominance analysis in considering

whether certification is warranted under Rule 23(c)t#4)).

11 Defendants argue that Plaintiffs “ha[ve] already admitted to the Courveraseccasions thdthey] cannot
satisfy the requirements under Rule 23(b)(3).” (Dkt. No. 134, dtt8.Court does not understandiRtiffs to have
conceded that they cannot meet the requirements of Rule 23(b)(3haddsue of liabilityln their initial class
certification briefing,Plaintiffs acknowledged thatcertification of a damages class will be difficult, given the lack
of predominance of the proposed class memigjtgies.” (Dkt. No. 74, at 2425; seeid. at 19. Plaintiffsargued
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1. Predominance
a. Standard

“A district court may only certify a class under Federal Rule of Cnat@dure 23(b)(3)
if ‘questions of law or fact common to class members predominate over anpasi@dtecting
only individual members.Petrobras 862 F.3d at 270. “This predominanequirement ‘tests
whether proposed classes are sufficiently cohesive to warrant adjudicatieprésentation’”’
Langan v. Johnson & Johnson Consumer Cos., Na. 17-1605, 2018 WL 3542624, at *6,
2018 U.S. App. LEXIS 20592, at *16 (2d Cir. July 24, 2018) (quadtliagzei v. Money Store
829 F.3d 260, 272 (2d Cir. 2016)). The predominance requirement is satisfied if: “(1) resolution
of any material legal or factual questions can be achieved through gesetaioof, and (2)
these common issues are mgubstantial than the issues subject only to individualized proof.”
Petrobas 862 F.3d at 27(nternal quotations, citations, and formatting omittddhie distinction
between individual and common questions is “central to the predominance an&dy3ike
Supreme Court has explained thatindividual question is one where members of a proposed
class will need to present evidence that varies from member to member, while a common
guestion is one where the same evidence will suffice for each membekeéamema facie
showing [or] the issue is susceptible to generalized, class-wide pfgsbh Foods, Inc. v.
Bouaphakep136 S. Ct. 1036, 1045 (201@jteration in originallinternal quotation marks

omitted. The predominance requirement is “far moeendnding” than the commonality

that certification on the issue of liabilityas neverthelesappropriate “given the common core issue in this-ease
whether detainees were being denied adequate nutrition by virtue of theaweabmenu changes implemented” by
MCJ. (d.). It does not gpear thaPlaintiffs’ subsequerietter brief, conceding thathéy cannot satisfy the
predominance and superiority inquiries, (Dkt. No. 123, at3isto their inability to meet e requirements as to
liability since Plaintiffs consistently sought class certification as to liabHitg in this Circuit certification of
particular issues is available under Rule 23(c)(4) regardless of whegldaitin as a whole satisfies Rule 23(b)(3)'s
predominance requiremei@ordes & Co. FinServs, Inc. v. A.G. Edwards & Sons, In602 F.3d 91, 1®-09(2d

Cir. 2007).The Court therefore does not deem Plaintiffs to have admitted the absence ofipeatmnor
superiorityas to liability
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requirement under Rule 23(a), and it is not satisfied “simply by showihth#halass claims are
framed by the common harm suffered by potential plaintifsithem Prosl, Inc. v. Windsar
521 U.S. 591, 624 (1997).

“Whereindividualized questions permeate the litigation, those ‘fatal dissimilarit[ies]’
among putative class members ‘make use of the-alagm avice inefficient or unfair.”
Petrobras 862 F.3d at 270 (quotimgmgen Inc.568 U.S. at 470)The predominance inquiry
mitigates this risk by ‘ask[ing] whether the common, aggregamabling, issues in the case are
more prevalent or importarthan the non-common, aggregation-defeating, individual issues.”
Petrobras 862 F.3d at 270 (quotinfyson Foods136 S. Ct. at 1045). For this reason, courts
must give “careful scrutiny to the relation between common and individual questionss&’a c
Tyson Foods136 SCt. at 1045 This analysis is more. . qualitative than quantitative and
must account for the nature and significance of the material common and indisgligs in the
case.”Petrobras 862 F.3d at 271 (internal quotation marks eitation omitted)In undertaking
this analysis, the Court is mindful of its “duty’ . to ‘take a close lnk’ at whether the common
legal questions predominate over individual onearigan 2018 WL 3542624, at *7, 2018 U.S.
App. LEXIS 20592 at*18 (quotingComcast569 U.S. at 3¢

b. Application

Plaintiffs argue that “common evidence will be used to showk&tndants engaged in
a common course of unlawful conduct by providing insufficient nutrition to detainees assa cl
wide basis, acting with indifference to the substantial risk posed by this cpadddaiollectively
depriving class members of sufficient nutrition and freedom from cruel and lipusishment
as safeguarded by the Eighth and Fourteenth Amendments.” (Dkt. No. 13Defieddants

argue that individualized proof is necessary in a conditions-of-confinezasatin order to
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comply withDarnell’'s requirement that there be “a case by case assessment” and that class
certification would therefore be improper. (Dkt. No. 125, at 4).

In Darnell, the Second Circuit ruled that the conditions of confinement for pretrial
detainees held at a facility for less than twefiotyr hours, without an actual serious injury or
sickness, could rise to the level of@nstitutional violationDarnell, 849 F.3d at 36—38. Citing
to Willey v. Kirkpatrick 801 F.3d 51 (2d Cir. 2018)e Circuitnoted that “unsanitary conditions
of confinement must be assessed according to two components, severity and duratioseon a ca
by-case basis” and thatough “there are many exposures of inmates to unsanitary conditions
that do not amount to a constitutional violation,” theras no “bright-line durational
requirement for a viable unsanitazgnditions claimor a ‘minimallevel of grotesquerie
required’ before such a claim could be brougbiarnell, 849 F.3dat 36-31 (quotingWilley,

801 F.3d at 66—68). The Circudjecta “the defendants’ theory . that state officials are free to
set a system in place whereby they can subject pretrial detainees awadtigignaent to
absolutely atrocious conditions for twenty-four hour periods (and perhaps more) without
violating theConstitution so long as nothing actually catastrophic happens during those periods.
Id. at 37. The Circuit explained:

That is not the law. As the District Court aptly stated in denying

the defendants’ motion to dismiss, “[o]ur Constitution and societal

standards require more, even for incarcerated individuals, and

especially for pretrial detainees who cannot be punished by the

state.”Cano v. City of New Yorkd4 F. Supp. 3d 324, 333 (2d Cir.

2014). This Court’s cases are clear that conditions of canéne

cases must be evaluated on a dasease basis according to
severity and duration.

Id. A “caseby-case” analysis is thus necessary because therélsiglt-line durational
requirement” for endurance of deplorable conditions before the conditions amount to a

constitutional deprivation.
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In this case Plaintiffs’ claims arise from the same core allegatibat MCJ’s practices
and policies regarding meals posed an unreasonable risk of serious damage talthehanel
the proposed class is limited to detainees who were incarcerated for at least &eottons
weeks.Accordingly, by considering the policy and practice MCJ employed in making me
substitutions and whether it regularly reduced portion sizes, and the frequencyaontsuch
changes had on the diet it provided to inmatee had been incarcerated for at least two
consecutive weekst MCJ, the Court can comply wibarnell’s requirementhat the coditions
of confinement be assessed based on severity and dugipa.g, Langley v. Coughlin715 F.
Supp. 522, 558 (S.D.N.Y. 1989) (rejecting argument for decertification of a class gimaldre
conditions of confinement in a Special Housing Unit (“SHU”) because “proof of the raatdre
severity of conditions on SHU over an extended period is obviously best done in a single
proceeding.”)

Defendants argue that they were not deliberately indifferent to every inniaig{@iwo
inmates for whom ty provided additional food. (Dkt. No. 88-18, at 28—P¥Bfendants have
also noted that inmates who worked in the kitchen obtained double portibrad. 7).
However, the fact that Defendants may have individual defenses does not preahditegeof
predominance. “[A]lthough ‘a defense may arise and may affect differestrosbers
different, [this] does not compel a finding that individual issues predominate overocomm
ones.” Brown v. Kelly 609 F.3d 467, 485 (2d Cir. 2010) (quotingRe Nassau Cty. Strip
Search Case#l61 F.3d at 225pffirming finding of predominance in class action challenging
blanket strip search policy “[i]n light of the pervasive character of the comatahty issues
and the admittedlge minimisnature of individualied liability issues,” concerning whether the

search of some of the plaintiffs was justified by reasonable suspicion)).
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Defendants next contend that a class cannot be certified because the individuats who ar
currently incarcerated must exhaust their adstiative remedies first and the exhaustion issue is
individualized and fact-specific, and thus is a basis to deny class cadifiq@®kt. No. 88-18, at
15). However, he Prison Litigation Reform Aa exhaustion requirement, codified at 42 U.S.C.
8 199%e(a), is inapplicable to Hill because he was not incarcerated at the time tmsaaadi
filed. See Greig v. Goordl69 F.3d 165, 167 (2d Cir. 1999L]itigants . . . who file prison
condition actions after release from confinement are no tdpgsoners’ for purposes of
8 1997e(a) and, therefore, need not satisfy the exhaustion requirements.”). ltnagiticable
to Rogers because he was not incarcerated at the time he moved to intervene.(D&8, st
13-16). Moreover, “although a aefse may arise and may affect different class members
differently, [this occurrence] does not compel a finding that individual issues predominate over
common ones.In re Nassau Cty461 F.3dat 225(alteration in original)internal quotation
marks omited). “So long as a sufficient constellation of common issues binds class members
together, variations in the sources and application of a defense will not autdimé&tieclose
class certification.ld. (internalquotation marks omitted).

The Second Cingt has noted that “where plaintiffs are ‘allegedly aggrieved by a single
policy of the defendants’ and there is a ‘strong commonality of the violatiorhardhtm,’ this
‘is precisely the type of situation for which the class action device is stiBgrdwn, 609 F.3dat
484 (quotindn re Visa Check/MasterMoney Antitrust Lifig80 F.3d 124, 146 (2d Cir. 2001))
(affirming district court’s determination that common issues predominated satlaenging
thedefendants’ continued enforcement of a loitering law that Second Circuit had found
unconstitutional)MacNamara v. City of New YQrR75 F.R.D. 125, 146 (S.D.N.Y. 2011)

(finding that common liability issues predominate in claim based upon policy oicpratt
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conducting mass arrest§).this case, the Court finds that the following questions are common
to the proposed class: (Whether thesubstitutions routinely made with respect toreals
provided to MCJ inmates were nutritionaind calorically adequate; (hether portions were
routinely reduced; (3\vhether the inadequacy of the meabss sufficiently serious so as to
constitute objective deprivations in violation of thghth and Fourteenth Amendmegnt

(4) whether, as required to establish a violation of the Eighth Amendment, Defendemnts we
aware of facts from which the inference could be drawn that a substantial seskoofs harm
existed anddrewthat inference? (5) whether, as required to establish a violation of the
Fourteenth Amendmenefendantacted intentionally to impose the alleged condition, or
recklessly failed to act with reasonable care to mitigate the risk that the conmtised even
though they knew, or should have known, that the condition posed an excessive risk to health or
safety and (6) whetheMCJ hada policyor practiceof subjecting detainees to an unlawful
condition of confinement in violation of the Eighth and Fourteenth Amendment. Resolution of
thesefactual and legaksies will inform the analysis with respect to each class memlbather

a pretrial detainee or convicted prisoriéne Court finds that these issues predominate bieer t
issues requiring individualized proaethich will include, as Defendants argigsuesconcerning
each class member’s damagéeshe different reaction that each inmate had to the diet at the
jail” or whether there were “different reasons as to why someone lost Wsigtgs, medical
conditions, drug use, etc.).” (Dkt. No. 125, at3ge Butler289 F.R.D. at 102 (finding the
guestion of whether the conditions at the jails were “cruel and inhuman in violationKigtith

and Fourteenth Amendments” and whether the defendants “were deliberatégrendif

12 Although “deliberate indifference . . . must be assessed on an individuadigedwith respect to each plaintiff,”
Darnell, 849 F.3d B38, the plaintiffs’ “effort to prove the defendants’ indifferencé mécessarily require each
class member to rely on the same body of evidence . . . [and] adds a large bmaynoih issues of both fact and
law . . . thus further enhancing the apprafemess of class treatmentangley v. Coughlin715 F. Supp. 522, 560
(S.D.N.Y.1989).
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predominate[d] over the issues subject to individualized proainely the extent of each class
members’ damages”).
2. Superiority
a. Standard

In order to certify a class under Rule 23(b)(3), the Court must determine wieethass
action is superior to other available methods for fairly effidiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3). In doing so, the Court considers factors including:
(1) “the class members’ interests in individually controlling the prosecutionfenske of
separate actions”; (2)he extent andhature of any litigation concerning the controversy already
begun by or agast members of the class”; (8he desirability or undesirability of concentrating
the litigation in the prticular forum”; and (4)the likely difficulties in managing a classtam.”
Fed. R. Civ. P. 23(b)(3)(A)P). The Court concludes that these factors favor class certification.

b. Application

First, there is no indication that potential class members have an interest in nmgjntain
separate actions and, without class notificgtibeymay not be aware of the existence of a claim
in connection with the conditions of confinement that they experienced or continue temrcgper
at the MCJ Second, the parties have conducted extensive litigation in connedfioini& case
as to liability. Third, it is highly desirable to concentrate the litigation into a siaglen
because it will “simplif[y] and streamline[] the litigation proceds.te Nassau Cnty461 F.3d
at 230. Fourth, while some individualized inquiries may be requitetewclass members have
received different diets than that of the general population of detainees, thieghqgain be
managed efficiently through objective measures by determining whethdetainee at any
point was subject to the general diet foreatsit two weeks. Accordinglyhe Court concludes

that proceeding as a class action as to liabilitguperior to other methods for fairly and
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efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b}%8gn re Nassau Cnty461
F.3d at 230.

VL. CONCLUSION

For these reasons, it is
ORDERED that Plaintiffs motion for class certification (Dkt. NdA.06 is GRANTED
as to a liabilityclass under Rules 23(b)(3) and (c)(4) and that the folloRnrgary Gassand

Sub<Classes areertified:

PrimaryClass

All detainees who have been or will be placed into the custody of
the Montgomery County Jail and were detained for at least two
consecutive weeks. The class period commences on July 24, 2011,
and extends to the date on which Montgomery County isr&go
from, or otherwise ceases, enforcing its policy, practice and custom
of refusing to provide an appropriate amount of nutritional
sustenance to all detainees admitted to the Montgomery County
Jail. Specifically excluded from the class are Defendantaaryd

and all of its respective affiliates, legal representatives, heirs,
successors, employees or assignees.

PreTrial Detainee SulClass

All members of the Primary Class but who were
housed as a PyErial Detainee, in that they had not
yet been convictedf their charges.

PostTrial Detainee SulClass

All members of the Primary Class, but who were
housed as a Postial Detainee, in that they had
been convicted of their charges, either by a plea or
jury trial.

It is furtherORDERED that Plaintifs Perry Hil and James Rogers appointed the

class representatigeand it is further
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ORDERED that Plaintifs’ attorneys of record are appointed class counsel.
IT 1S SO ORDERED.

Dated: August 20, 2018

/%(Ma/akgs\/w

Brenda K. Sannes
U.S. District Judge
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