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Hon. Brenda K. Sannes, Uni¢éd States District Judge:
MEMORANDUM-DECISION AND ORDER
INTRODUCTION

Plaintiffs Perry Hill and Jaes Rogers bring this conditis-of-confinement class actfon
under 42 U.S.C. § 1983 against Defendants Gooinlontgomery, Michael Amato, and
Michael Franko. (Dkt. No. 136). Ptdiffs allege that Defendantailed to provide adequate
nutrition while they were in tnMontgomery County Jail (“MCJ’in Fultonville, New York, in
violation of the Eighth and Fotgenth Amendments. (Dkt. No. 13®resently before the Court
are the parties’ motions in limeén (Dkt. Nos. 200, 207). In themotions, the parties address the
admissibility of: (1) inmate gevances, (2) class questionnairé3) evidence regarding the
amount of time between inmateseals and the “absence of a coissary at MCJ,(4) evidence
of the commissary’s return 2019, (5) evidence of inmate wét loss, (6) evidence of prior
civil rights actions againg2efendants Amato and Franko, &l evidence of the “Hotel
Amato” sign at MCJ. (Dkt. No. 200, 207Pefendants also move linnit liability against
Defendants Amato and Franko te ttime period prior to thenespective retiments from MCJ.
(Dkt. No. 200). On February 14, 2020, the Couttltzepretrial conference and heard oral
argument on the parties’ motions. For the followiagsons, the parties’ motions are granted in

part and denied in part.

10n August 20, 2018, the Court granted Plaintiffs’ renewed motion for class certification and cepiifiedrs class
and pre-trial and post-trial detainee sikasses under Rules 23(b)(3) and (c)@.v. Cty. of MontgomeryNo. 14-
cv-933, 2018 WL 3979590 (N.D.N.Y. Aug. 20, 2018). Thetipa represent that the mber of class members is
approximately two thousand.

2 The Court has directed further briefing on: (i) whether Plaintiffs’ previously uodisd!witnesses should be
precluded from testifying under Rule 37 of the Federal Rafl&vil Procedure and (ii) #hparties’ trial plan for the
damages phase of this case. In addition, the partiesihdicated that they will endeavor to resolve any issues
regarding the use of impeachment evidence under R@eobthe Federal Rules of Evidence and will bring any
disputes to the Court’s attention priorttial. Accordingly, the Court reservdscision on those aspects of the parties’
motions in limine.



I. DISCUSSION
A. Inmate Grievances

Plaintiffs seek to admit intevidence food-related grieveas various inmates filed at
MCJ between 2011 and 2015 on the ground thatshew Defendants had notice of inmate
complaints of hunger and inegluate nutrition. (Dkt. No. 203t 5). Defendants oppose the
introduction of the grievances on hearsay grounds. (Dkt. No. 200, at 24 (citing Fed. R. Evid.
801(c))).
Plaintiffs first argue that the inmate griexas are admissible as business records under

Rule 803(6). (Dkt. No. 207, at 5). Alse Second Circuit has explained:

A business record may be admitiatb evidence even though it is

hearsay if: (a) the record was desat or near the time by—or from

information transmitted by—someone with knowledge; (b) the

record was kept in theourse of a regularlgonducted activity; (c)

making the record was a regulamagtice of that activity; (d) the

custodian certifies the recordnd (e) the opponent does not show

that the source of information ¢he method or circumstances of

preparation indicate a lack of trustworthiness.
Abascal v. FleckensteiB20 F.3d 561, 565 (2d Cir. 2016) (ogi Fed. R. Evid. 803(6)(a—e€)).
Plaintiff has not demonstrated hammates who made grievancesrevacting “in the course of a
regularly conducted business activity” or howking the grievances was “a regular practice of
that activity.” Fed. R. Evid. 803(6)(B), (&3eeFed. R. Evid. 803Advisory Committee Notes
(1972 Proposed Rules) (“The element of unusuallitiaof business reauals is said variously
to be supplied by systematic checking, by regtyl@nd continuity which produce habits of
precision, by actual experience of business innmglpn them or by a duty to make an accurate
record as part of a ctinuing job or occupation”)see e.g, United States v. Strothe49 F.3d

869, 876 (2d Cir. 1995) (“We are reluctant to adoptla that would permit the introduction into

evidence of memoranda draftedr@sponse to unusual or ‘isoldteevents, particularly where



the entrant may have a motive to be less than accurate.”) (citations onditiadga) 820 F.3d

at 565 (ruling that prison monitag report prepared by a privahonprofit corporation based on
inmate questionnaires, interviewing guards andingsthe facility “is notthe kind of ‘regularly
conducted activity’ contemplated byetbusiness records exception”).

Defendants argue that the gréces are, in any event, inadmissible under the business
records exception because they “lack overall indoa of trustworthinesand reliability.” (Dkt.
No. 216, at 10). “A duty to report . . . ‘has lobgen recognized asetlprincipal means of
establishing the reliability of a hearsagtsiment’ offered under the Business Records
Exception.”Abasca) 820 F.3d at 566 (quotirignited States v. Reyek57 F.3d 949, 952 (2d Cir.
1998)). Here, MCJ inmates were under no dutyutorst grievances to fady staff regarding
food or nutrition. InAbasca) the Court found thahmates’ statements “lack[ed] indicia of
trustworthiness” when théyvere under no obligation to gvide information” to the
investigators preparing@ison monitoring reportd.; see also Lewis v. Vele49 F.R.D. 474,
at 486 (S.D.N.Y. 1993) (concludingcident reports prepared lyprrection officers following
prison incident, explaining thatéports of inmate beatingh®wv a lack of reliability and
trustworthiness due to the self-interest of theastion officers responsible for the records, such
records are inadmissible”). Accordingly, on theserd Plaintiffs have failed to show how the
grievances are admissible untlee business rectds exception.

Plaintiffs further argue that ew if the grievances are not admissible as business records,
they are admissible for the mase of showing that Defendamimato and Franko had notice
that inmates in MCJ were comaning that they were not ceiving enough food and that the

food lacked adequate nutriticAssuming that Plainti§ are able to lay a foundation showing



Defendant Amato or Franko waware of the grievancgshey would not be hearsay if they
were admitted to show that Defendants hatice of complaints garding the food being
provided at MCJ. “To be sure, an out of couateinent offered not for ¢ntruth of the matter
asserted, but merely to show that the defahdas on notice of a dger, is not hearsay.”
George v. Celotex Corp914 F.2d 26, 30 (2d Cir. 1990). Although Defendants argue that
“plaintiffs’ inherent purpse in introducing this evidence is for the truth of the statements
included in the grievances,” (Dkt. No. 216, at,Xhg Court, if requestl, will issue a limiting
instruction at the time of introduction, and at émal of the case, cautioning the jury to consider
the grievances only on the issue of notice, motdor the truth of the allegations in the
grievances.

B. Class Questionnaires

Defendants seek to preclude as heargagstionnaires completed by class members
concerning their experience at MCJ. (Dkt. No. 2i®4-25). Plaintiffs stat at the pretrial
conference that they do not intend to introdileequestionnaires inevidence. Indeed, the
guestionnaires are not on thekhibit list. (Dkt. No. 211). Acaalingly, Defendants’ motion to
preclude the questionnairissdenied as moot.

C. Time Between Meals and Absence of Commissary

Defendants seek to prohibit Plaintiffs fromtroducing evidence “related to the amount
of time between inmates’ meals” and the “atzseof a commissary” on the grounds that such
evidence is inadmissible under Rules 402 and 4@3ausse it “would only confuse the jury as to
the relevant issues.” (Dkt. N@0O, at 2-5). Defendants argue ttiety “complied with the state

regulation by ensuring that the inmates reagiveee meals a day within a 24-hour period as

3 There is some evidence Defendant Amato was awatkeof011 grievances, (Dkt. No. 123-1, at 2), and that
Defendant Franko was aware of the 2013 grievances, (Dkt. No. 180-35, at 2).



required.” (Dkt. No. 200, at 4) (citing N.XComp. Codes, R. and Regs. tit. 9, § 7009.6)).
Plaintiffs respond that “evideer that inmates had to go foeen hours between dinner and
breakfast,” with no access to food, is relevarth&r unconstitutional conditions of confinement
claim. (Dkt. No. 218, at 2—4).

Under the objective prong of the Eighth d@alrteenth AmendmentRlaintiffs must
show “that the conditions eithatone or in combination, pose anreasonable risk of serious
damage to his healthDarnell v. Pinerg 849 F. 3d 17, 30 (2d Cir. 2017) (quotMtalker v
Schult 717 F.3d 119, 125 (2d Cir. 2013)). The lengthimoe between meals and the absence of
any other source of food, attie impact these conditions had the hunger inmates allegedly
experienced at MCJ—which alledjg led some inmates to see&nfood sources to satisfy their
hunger—have long been part of the conditiohsonfinement claim in this casgee, e.gHill v.
Cty. of Montgomery (“Hill "), 2019 WL 5842822, at *2 (N.D.N.Y. Nov. 7, 2019) (“[llJnmates
often go approximately 14 hours between dinmet lareakfast the next day . . . . MCJ provides
no snacks between meals and the commissary has not sold food since B0I08."§ty. of
Montgomery (“Hill 17), 2018 WL 3979590, at *2 (N.D.N.YAug. 20, 2018) (noting Hill's
testimony that he “ateocoa butter sticks, vitamins that peerchased from thcommissary, and
toothpaste to supplement his dietV)oreover, as the jury musbnsider whether the conditions
“alone or in combination” posed a danger tmaies’ health, evidena®ncerning the timing of
the meals, and the absence of any other foortepis both materiand highly relevartt.

Darnell, 849 F.3d at 30. The Court therefore findst tthe probative value of this evidence

41t is also relevant to the issue of Defendant Amato’s notice of the conditions and intent; Plaintiffs intend to introduce
evidence that Defendant Amato remoeel nonfood items inmates were eating from the commissary. (Dkt. No. 218,
at 5).



substantially outweighs any danger of confughmgissues. Accordingly, Defendants’ motion to
preclude evidence regarding the time between nagalthe absence of arnmissary is denied.

D. Return of Commissary
Defendants seek to preclude Plaintiffs frommoducing evidence that the Sheriff who
took over following Defendant Amato’s retiremergopened the commissary in 2019. (Dkt. No.
200, at 5). Defendants assert Rule 407 prohévitdence of subsequent remedial measures.
(Id.). Plaintiffs oppose this motion. (Dkt. No. 218, at 5).
Rule 407 provides:
When measures are taken that wdwdste made an earlier injury or

harm less likely to occur, evidencé the subsequent measures is
not admissible to prove:

negligence;

culpable conduct;

a defect in a produnr its design; or
a need for a wang or instruction.

But the court may admit this evidence for another purpose, such as
impeachment or--if disputed--praxg ownership, control, or the
feasibility of precautionary measures.
Fed. R. Evid. 407. According to Plaintiffsgtheturn of the commissary in 2019, “is only
tangential” to their case, but they seek to adinis evidence: (i) fopurposes of explaining the

Class definition, and (ii) “to couet Defendant Amato’slaim that he felt the jail couldn’t have a

commissary because there ware many problems with inmates flushing their wrappers down

5 The new Montgomery County Sheriff who reopened the casany is not a defendant in this case and Plaintiffs
have indicated that the period of liability in this casgssszn December 31, 2018, wheafendant Amato retired. The
parties have not addressed how the fact that a nondeferdaphed the commissary affects the application of Rule
407.See Schafer v. Bd. of Co-op. Educ. Servs. of NassguNGty06-cv-2531, 2012 WL 5547319, at *1 (E.D.N.Y.
Nov. 15, 2012) ([C]ourts have unanimously held that Rule 407 does not bar evidenceqieutrsmedial measures
by non-defendants.” (quotinigon Oil Trading & Transp., Inc. v. Statoil Marking & Trading (US) Inko. 08-cv-
11315, 2011 WL 855876, at *7, 2011 U.S. Dist. LEXIS 24516, at *21 (S.D.N.Y. Feb. 28, 2011)).



the toilet.” (Dkt. No. 218, at 5). Plaintiffs do not explain howtieirn of the commissary is
relevant to the class definitiomo the extent Plaintiffs intent introduce such evidence for the
purpose of showing a commissary was feasible, it islear that feasibilitys a contested issue.

The Second Circuit has cautioned that “[flddlgy’ is not an op& sesame whose mere
invocation parts Rule 407 and ushers in ek of subsequentpars and remedieslh re
Joint E. Dist. & S. Dist. Asbestos Liti@95 F.2d 343, 345 (2d Cir. 1993). Indeed, “a defendant
must first contest the feasibility of a wangibefore the subsequent warning would become
admissible.”ld. at 345—-46 (citing Fed. R. Evid. 40@dwasory committee’s notes (1972 Proposed
Rules) (“The requirement that the other purpeseontroverted calls for automatic exclusion
unless a genuine issue be present and alloevepposing party tiay the groundwork for
exclusion by making an admission.During his deposition, DefendafAitnato testified that they
took the commissary away because inmates Wweaeding food, which led to ants, stuffing
wrappers “between furniture, causing firezards,” and gamilgy with food from the
commissary. (Dkt. No. 180-2, at 36) appears that Defendantsvkanot contended that the MCJ
wasunableto provide a commissary; instead they hanantained that they chose to remove it
for health and safety reasoi@ee In re Joint E. Dist. & S. Dist. Asbestos Lit@95 F.2d at 346
(“The record is clear that Craaé no point argued that it wagable to issue a warning. Instead,
it vigorously denied thats product required a wing or was defectiveviithout a warning.”).

The Court’s ruling will await trial. If Defendantgen the door at trial to the feasibility of
a commissary, evidence of rsopening will be admissible.

E. Inmate Weight Loss

Defendants seek to bar Plaifgifrom introducing evidence aimate weight loss on the

ground that such evidence is relevant to the issues of causation and damages only and should not



be admitted during thedbility phase of the trial. (DkiNo. 200, at 18-21). Plaintiffs oppose
Defendants’ motion. (Dkt. No. 218, at 11).

There was evidence, at summary judgmtrat Defendant Franko was aware that
inmates were alleging thtey were losing weighHill Il , 2019 WL 5842822, at *14. Thus,
weight loss may be relevant to show Defendaanko knew that inmagenere not receiving a
sufficient number of caloriedloreover, in decidindgpoth the Eighth anddurteenth Amendment
claims, the jury will have to determine whether Plaintiffs have estedalithat the conditions
“pose an unreasonable risk of seils damage to [their] healtiJarnell, 849 F.3d at 30.
“[P]ervasive weight loss” among Mdnmates, as Plaintiffs asggDkt. No. 218, at 11), may be
relevant to this issue. Accordingly, Defendamisstion to preclude evahce of weight loss is
denied.

F. Prior Civil Rights Actions

Defendants seek to preclude Plaintiffs fromimoducing evidence of prior civil rights
lawsuits against them. (DKtlo. 200, at 21-23). Plaintiffs dwot oppose this aspect of
Defendants’ motion. (Dkt. No. 218, at 2)idt accordingly, denied as moot.

G. Hotel Amato Sign

Defendants move to bar Plaffg from referring to a sigposted in the MCJ intake area
that states: “Welcome to the Hotel Amato. Rdls-No Thrills. If youdo not like the service
don’t come back® (Dkt. No. 200, at 25-26). Defendants argue the sign has limited probative
value, is unfairly prejudicial, confuses theuss, will mislead the jury, cause undue delay, and
waste time. (Dkt. No. 200, at 26). Ritifs assert that the sign @&imissible to show Defendant

Amato’s “indifference” and the &tal authority” he exercised #te MCJ. (Dkt. No. 218, at 6).

8 According to Plaintiffs, the sign says: “Welcome to Hétalato. No thrills. No frills. Don’t come back if you don't
like it.” (Dkt. No. 218, at 6).



They argue it is also admissible under Rule 404(b) as evidence of his “motive and intent in
denying detainees adequate nutriticemt his “cruelty” toward thenmates in the jail. (Dkt. No.
218, at 7).

Federal Rule of Evidence 404(b) states lavant part that “[e]vidence of a crime,
wrong, or other act is not admissible to proy@eeson’s character in order to show that on a
particular occasion the person acted in accordaittethe character” but that it “may be
admissible for another purpose, such as proving motive” or “intent.” Fed. R. Evid. 404(b). The
Second Circuit “follows the ‘inclusionary’ apprd® which admits all ‘other act’ evidence that
does not serve the sole purpose of showingléiendant’s bad charactend that is neither
overly prejudicial under Rule 408r irrelevant under Rule 402Jnited States v. Curley39
F.3d 50, 56 (2d Cir. 2011) (citingnited States v. Pascare}l84 F.3d 61, 69 (2d Cir. 1996)). To
determine whether to admit Rule 404(b) evidetice court should consider whether: “(1) the
prior [act] evidence [is being] ‘offered for a peapurpose’; (2) the evidence [is] relevant to a
disputed issue; (3) the probagivalue of the evidence [is] substantially outweighed by its
potential for unfair prejudice purant to Rule 403; and (4) [theis] an appropriate limiting
instruction.”United States v. McCallun84 F.3d 471, 475 (2d Cir. 2009) (quotidgddleston
v. United States485 U.S. 681, 691-92 (1988)).

Subject to balancing the probagivalue against the 403 conceatshe time of trial, the
sign may be admissible to show Defendant Arisaintent toward the inmates at MCJ. To
establish a violation of the EighiAmendment, Plaintiffs mushew that Defendat Amato acted

“with ‘a sufficiently culpable state of mind . . . such as deliberate indifference to inmate health or

It is not clear that the sign is “@thact” evidence under Rule 404(b). Evidence is notidered other act evidence
under Rule 404(b) “if it is inextricably intertwined with teeidence regarding the charged offense, or if it is necessary
to complete the story of the crime on tridllhited States v. Carban204 F.3d 39, 44 (2d Cir. 2000).
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safety.” Walker, 717 F.3d at 125 (quotin@aston v. Coughlin249 F.3d 156, 164 (2d Cir.
2001)). To the extent Plaintiffs offer the Hiofemato sign to show Defendant Amato’s alleged
state of mind or intent toward the inmates of M@ey offer it for a proper purpose for which it
appears to be highly probative. With respgedDefendants’ argument that it is unfairly
prejudicial, the Court notes thidb]ecause virtually all evidends prejudicial to one party or
another, to justify exclusion under Rule 403 grejudice must be unfair. The unfairness
contemplated involves some adweeffect beyond tending to provdaat or issue that justifies
admission."Constantino v. Herzq@03 F.3d 164, 174-175 (2d Cir. 2000). While it would
appear that the sign’s probative value substiybatweighs the dangef unfair prejudice and
other 403 concerns, the Court wdk Plaintiffs suggest, reserve miing on this issue until trial.
(Dkt. No. 218, at 7).

H. Liability following Defendant Amato and Franko’s Retirement

Defendants Amato and Frank agsgkey should not be helable for anything at MCJ
following their respectiveetirements. (Dkt. No. 200, at 6-1@)aintiffs agree that Defendant
Amato’s retirement marks the entlthe liability period. (Dkt. M. 218, at 2). Plaintiffs also
agree that Defendant Franko canbetheld liable for anything &fr his retiremenin November
2016. (Dkt. No. 218, at 2). Accordingly, Defentiimotion to prealde liability after
Defendants Amato and Franko’s rethent is denied as moot.

II. CONCLUSION

For these reasons, it is

11



ORDERED that the parties’ motions in limin@)kt. Nos. 200, 207), argranted in part

and denied in part.

IT IS SO ORDERED.

Dated: February 19, 2020

Syracuse, New York N

Brenda K. Sannes
U.S. District Judge
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