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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF NEW YORK

TERENCE SANDY MCCRAY,
No. 9:15-cv-01129-JKS
Petitioner,
MEMORANDUM DECISION
VS. and ORDER

[Re: Appointment of Counsel]
MICHAEL CAPRA, Superintendent, Sing
Sing Correctional Facility,

Respondent.

Terrence Sandy McCray, a New York state prisoner proce@dmnsg filed a Petition
for a Writ of Habeas Corpus with this Court pursuant to 28 U&%2254. McCray is in the
custody of the New York State Department of Corrections and Community Supervision and
incarcerated at Sing Sing Correctional Facility. Respondent has answered the Petition, and
McCray has replied.

I. BACKGROUND/PRIOR PROCEEDINGS

OnJune 3, 2009, McCray was charged with rapledriirst degree in an indictment alleging
that he had engaged in sexual intercourse wilviittim by forcible compulsion. On direct appeal
of his conviction, the Appellate Division of ti\ew York Supreme Court recounted the following
facts underlying the charges against McCray and the evidence presented at trial:

Many details are undisputed. [McCrayleth40 years old, first met the victim—an

18—year—old woman with an extensive historpgfchiatric problems—at a bus stop in the

City of Albany in April 2009. They talked &nsively about various topics, including sex,

while walking together until they eventually visited a recreational vehicle that belonged to

a friend of [McCray]. The victim testified thatvhile inside the vehicle, [McCray] gave the

victim a back massage, but nothing else happehadintimate nature. [McCray’s] version

of these events differed only in that hestikged that, following the massage, the victim

engaged in oral sex with him. Upon pagtithat night, the victim gave [McCray] her
telephone number and they spoke on the teleph&ae times in the weeks ahead. On May
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26, 2009, [McCray] called the victim and invited her out for the evening. The victim’s
mother drove her to [McCray’s] residenaeghere the victim met members of [McCray’s]
family, and she then dropped the pair off on Lark Street. They walked around for a while
and stopped at the home of [McCray’s] friend, Marvin Calhoun, where they visited with
Calhoun and his family. The victim admits that she exchanged sexual innuendos with
[McCray] during this visit. After a few hourtie couple left, ending up at the apartment of
another one of [McCray’s] friends, Kevin Johnson, where they engaged in consensual
kissing and fondling.

It is at this point that the testimony of ffi@ray] and the victim sharply diverges. The
victim testified that after about 15 minutes,d®ray] wanted to have intercourse but she
refused, telling him it was too soon in their redaghip. When [McCray] continued to insist,
she became angry with him and left the apartm[McCray] caught up with her on a street
outside the apartment and apologized to &re stated that they continued to argue while
they walked, but that she tired walking so they sat downrlhe victim stated that, while
seated, they witnessed police officers dtlagir weapons on a young female with a baseball
bat. She explained that this incidentdadoth her and [McCray] laugh, and she no longer
felt angry with him.

[McCray] testified that the victim had unsuccessfully asked Calhoun if they could
use a bedroom to have sex while visitingi@an’s family and, once at Johnson’s apartment,
she initiated sex and it was he who refused to have intercourse there because he thought it
was not appropriate to have sex on the couchhiglfriend in the next room. He testified
that they left the apartment together in search of another place to have sex, and that the
victim was willing even to have sex outsiddhie bushes. [McCray] further stated that the
victim was not angry with him when theyftidohnson’s apartment and that they never
witnessed the police encounter with the female with the baseball bat.

By both accounts, the couple eventuaihded up at an abandoned house located at
595 Clinton Avenue in Albany, where the tuia followed [McCray] through the backyard
into the house. At this point, the accounts of the victim and [McCray] again diverge. The
victim testified that [McCray] backed her against a wall and started to forcibly kiss and
grind against her. She testified that shenpdshim away and toldim to stop, but that he
continued, telling her, “You are gaj to give it to me or I'ngoing to take it.” The victim
stated that they struggled; she punched [Mg[Liathe face, near his jaw or chin, and
[McCray] hit her in the faceeveral times and choked her. While he was choking her from
behind, the victim testified, she was able to bite his forearm. After an extended struggle,
during which the victim tried to make noisedaw attention and begged for her life, she
gave up and submitted to sexual intercourse with [McCray]. The victim stated that, when
it was over, [McCray] did not prevent her frdeaving, but told her, “Don’t go out there
looking like that.” The victim stated thateslviped the tears and blood off of her face onto
her shirt, then went out the same way they had entered. She further testified that she got
caught on a fence while trying to leavedaipped her shirt. She came upon a pay telephone
and called 911. Police officers arrived andwhs brought to the hospital for examination.
The victim’s torn shirt and photographs of her bruised face were admitted in evidence at
trial.



By contrast, [McCray] testified that the couple had consensual intercourse once
inside the abandoned building. He explained that after they were through and he asked the
victim if she wanted to go home, she suddenly demanded money from him and, when he
refused, grabbed his pants and began to lefiMeCray] stated that he then tackled the
victim to prevent her from leaving and her face struck the floor as they fell. They then
struggled as he attempted to pry his moneysietvthe victim had by then extracted from
the pocket of his pants—from her hand and, during the struggle, she bit his arm. According
to [McCray], he eventually managed to squebeeictim’s hand open and retrieve his cash,
at which point the victim got up and left the building.

[McCray] then went to the home of his friend, James Close, where, according to
Close, he pounded on the door, yelling for admittarClose testified that [McCray] looked
like he was being chased by someone and implied that he wanted to come inside because
there was a female outside who was exposinggife¢o [McCray]. [McCray] testified that
he went to Close’s house because he wantedltoim about his encounter with the victim
but, suddenly realizing that the abandoned adweshad been trespassing in might belong
to Close, changed his mind and left. He exmdithat he might have referred to the victim
as “the girl [who] lifted heshirt up on Central Avenue that time” because he had told Close
about his first meeting with the victim andatrshe had exposed herself on the street that
night to some passers-hy.

People v. McCray958 N.Y.S.2d 511, 514-16 (N.Y. App. Div. 2013).

McCray filed a pre-trial discovery demand s@gkmedical, psychiatric, and related medical
records of each prosecution wisiseon the ground that such information could bear on testimonial
capacity, memory, or credibility. At a court appearance on August 27, 2009, the prosecutor
appeared before the court and indicated thahatalisclosed to the defense information related to
the victim’s mental health history. The prosecutattfer stated that there were three prior incidents
in which the victim had alleged sexual assaule shd reported onlone of those to the police.
Defense counsel asked the trial court to requieePtbople to disclose all of the victim’s mental
health records. The trial court ordered the Retpbbtain the recordsid to submit the records to
the court for in camera review.

On November 4, 2009, the court informed thdipa that it had reviewed the psychiatric

records and would disclose to the defense those records that would relate to fabricating or



misperceiving events or that showed delusionbbl®r on the part of thvictim. On December
17, 2009, the court released to the defense 28 frageshe thousands of documents submitted for
in camera review.

At the conclusion of trial, the jury convictddcCray of first-degreeape as charged. The
court subsequently sentenced him as a sectémyfeffender to a determinate imprisonment term
of 22 years to be followed by 5 years of post-release supervision.

Through counsel, McCray appealed his congittarguing that: 1) the verdict was against
the weight of the evidence; 2) the victim's statements that McCray raped her were improperly
admitted as bolstering evidence and the lack of accompanying limiting instructions mandated
reversal; 3) the trial court erred in refusing to tower all of the victim’snental health records; 4)
the trial court improperly prevented him from establishing that the victim was diagnosed as
“hypersexual;” 5) the trial court erred in sustaining objections to questions regarding various acts
that the victim had committed; 6) McCray was entitled to medical records of the victim’s
hospitalization for overdosing six months afterridyge; 7) trial counsel was ineffective for failing
to challenge the voluntariness of McCray’s stateemthe police; and 8) his sentence was harsh
and excessive. McCray also submittgu@sesupplemental brief in which he argued that evidence
of his prior uncharged crimes were improperly introduced and admitted. The Appellate Division
affirmed the judgment against McCray inemsoned, divided opinion issued on January 17, 2013.
McCray, 958 N.Y.S.3d at 528. Two justices dissentgtating their belietipon review of the
undisclosed medical records that, “[b]y not disalg [the complainant’s medical] records, County

Court deprived [McCray] of the ability to fullprepare his defense, in violation of his 6th



Amendment rights to confront and cross-examine the key adverse witteess.527 (McCarthy,
J., dissenting).

McCray sought leave to appeal to the New York Court of Appeals on all issues
unsuccessfully raised before the Appellate Donsi The Court of Appeals granted McCray leave
to appeal on March 5, 2013. In bmunseled appeal, McCray argued that: 1) the trial court violated
McCray’s rights to confrontation and due processafiysing to provide the defense with all of the
victim’'s mental health records that were potdiytieelevant to her credibility; 2) the trial court
failed to review the records of the victim’s 2008@spitalization records and disclose them to the
defense; 3) trial counsel was ineffective for fajlito object to the bolstering evidence and seek a
limiting instruction from the court; 4) the trial court improperly precluded the defense from
guestioning the victim about a diagnosis thatgag hypersexual; and 5) the trial court improperly
prohibited McCray from eliciting from the victiand her mother evidence about the victim’s erratic
and unstable behavior. Byo sesupplemental brief, McCray re-asserted his Appellate Division
claims. On May 1, 2014, the Cowt Appeals affirmed the order of the Appellate Division in
another divided opinion that also indicates thatCourt of Appeals pafmed its own review of
the undisclosed record$?eople v. McCrayl12 N.E.3d 1079, 1083 (N.Y. 2014). Three judges
dissented on the ground that the trial court abutsediscretion by “[tlhe denial of additional
medical records providing evidence that could serve as a basis for the jury to disbelieve the
complainant’s version.1d. (Rivera, J., dissenting). McCrayoved for reargument in the Court of
Appeals, which was denied Wwdut comment on September 18, 20Réople v. McCrayl18 N.E.3d

947, 947 (N.Y. 2014).



McCray then timely filed g@ro sePetition for a Writ of Habeas Corpus to this Court on

September 15, 2015ee28 U.S.C. § 2244(d)(1)(A).
IIl. GROUNDS RAISED

In hispro sePetition before this Court, McCray raises the following claims: 1) he is
actually innocent of the crime; 2) he was subjected to an unlawful search and seizure; 3) his
statement to police was involuntary and should Heeen suppressed; 4) the trial court violated
his due process rights by refusing to provide the defense with all of the victim’s mental health
records that were potentially relevant to her credibility; 5) his conviction should be reversed
because of various defects in the grand jurg@edings; 6) his speedy trial rights were violated,;
7) trial counsel was ineffective in a variety of ways; 8) the trial court violated his right to
confrontation by limiting his cross-examination of the victim and her mother; and 9) his sentence
was harsh and excessive and vindictively imposed.

[ll. STANDARD OF REVIEW

Under the Antiterrorism and Effective Dad®enalty Act of 1996 (“AEDPA”), 28 U.S.C.
§ 2254(d, this Couri canno grant relief unless the decision of the state court was “contrary to, or
involvec ar unreasonab applicatior of, clearly establishe Federe law, a< determned by the
Suprem Couriof the Unitec States, 8§ 2254(d)(1), or “was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding,” § 2254(d)(2). A state-
court decision is contrary to federal law if thatetcourt applies a rule that contradicts controlling
Supreme Court authority or “if the state cowdnfronts a set of facts that are materially
indistinguishable from a decision” of the Supee@ourt, but nevertheless arrives at a different

result. Williams v. Tayloy529 U.S. 362, 406 (2000).



To the extent that the Petition raises issues of the proper application of state law, they are
beyond the purview of this Court in a federal habeas procee8ig Swarthout v. CogkE31 S.
Ct. 859, 863 (2011) (per curiam) (holding that ibfsho federal concern whether state law was
correctly applied). It is a fundamental preceptual federalism that the states possess primary
authority for defining and enforcing the criminal laBee, e.gEstelle v. McGuirg502 U.S. 62,
67-68 (1991) (a federal habeas court cannot reexaastate court’s interpretation and application
of state law)Walton v. Arizona497 U.S. 639, 653 (1990) (presumthgt the state court knew and
correctly applied state lawdyverruled on other grounds by Ring v. Arizphd6 U.S. 584 (2002).

In applying these standards on habeas reties«Court reviews the “last reasoned decision”
by the state courtYlst v. Nunnemakeb01 U.S. 797, 804 (1991)pnes v. Stinsor229 F.3d 112,
118 (2d Cir. 2000). Where there is no reasoremistbn of the state court addressing the ground or
grounds raised on the merits and no independent state grounds exist for not addressing those
grounds, this Court must decide the essde novo on the record before&ee Dolphy v. Mantello
552 F.3d 236, 239-40 (2d Cir. 2009) (citiBgears v. Greine®59 F.3d 200, 203 (2d Cir. 2006));
cf. Wiggins v. Smitt639 U.S. 510, 530-31 (2003) (applying andeo standard to a federal claim
not reached by the state court). In so doingQbert presumes that the state court decided the
claim on the merits and the dsicin rested on federal ground®e Coleman v. Thompsé01 U.S.
722, 740 (1991)Harris v. Reed489 U.S. 255, 263 (198%ee also Jimenez v. Walkdb8 F.3d
130, 140 (2d Cir. 2006) (explaining tiarris-Colemaninterplay); Fama v. Comm’r of Corr.
Servs, 235 F.3d 804, 810-11 (2d Cir. 2000) (same). Taisrt gives the presumed decision of the
state court the same AEDPA deference thatold give a reasoned decision of the state court.

Harrington v. Richter 131 S. Ct. 770, 784-85 (2011) (rejecting the argument that a summary



disposition was not entitled to § 2254(d) deferendafienez 458 F.3d at 145-46. Under the
AEDPA, the state court’s findings of fact are pneed to be correct unless the petitioner rebuts this
presumption by clear and convinciegidence. 28 U.S.C. § 2254(e)(Wijler-El v. Cockrell 537
U.S. 322, 340 (2003).

V. DISCUSSION

Ground 1.  Actual Innocence

McCray first argues that he is actually innocent of the crime for which he was convicted.
While a federal habeas petitioner may assert a claim of actual innocence to overcome a procedural
bar to reviewSchlup 513 U.S. at 326, or to overcome thel¥FA's one-year statute of limitations,
McQuiggin v. Perkinsl33 S. Ct. 1924, 1928 (2013), the Supr&uvoart has not resolved whether
a non-capital prisoner may be entitled to habeas relief based on a freestanding claim of actual
innocenceMcQuiggin 133 S.Ct. at 193Xee House v. Belb47 U.S. 518, 554-55 (200@)jst.
Attorney’s Office v. Osborn&57 U.S. 52, 71-72 (2009). The Supreme Court has instead declined
to answer the question, noting that where a f[p¢mer has failed to make a persuasive showing
of actual innocence[,] . . . the Court has no reason to pass on, and appropriately reserves, the
guestion whether federal courts may entartainvincing claims of actual innocencéferrera v.
Collins, 506 U.S. 390, 427 (1993) (O’'Connor, J., conagyi Although the Second Circuit has also
not ruled on whether a claim of actuahocence is cognizable on habeas revemg, Friedman v.
Reha) 618 F.3d 142, 159 (2d Cir. 2010) (citi@gborne 557 U.S. at 71, and noting that whether
an actual innocence claim is cognizable is an gpestion), it has “come close” to granting habeas
relief on grounds of actual innocensee DiMattina v. United State849 F. Supp. 2d 387, 417

(E.D.N.Y. 2013) (citing cases).



Assuming, but not deciding, that a freestandioyal innocence claim is cognizable in a 8§
2254 proceeding, the Supreme Court has destrithe threshold showing of evidence as
“extraordinarily high.” Herrera, 506 U.S. at 417. “The sequence of the Court’s decisions in
HerraraandSchlup—first leaving unresolved the statusrefestanding claims and then establishing
the gateway standard—implies at the least thatrara requires more convincing proof of
innocence thaschlup” House 547 U.S. at 555.

Measured against this standard, McCray has fallen short of establishing his actual innocence.
In support of this claim, McCray alleges that “the complaining witness falsely accused [him] of
sexually assaulting her.” But he points to no emick that exonerates him of the crime, but rather
challenges the credibility and value of thédewnce against him. Construed liberalyickson v.
Pardus 551 U.S. 89, 94 (2007) (per curiam), the Ratitherefore argues that the evidence against
him is legally insufficient to sustain his convictions. As articulated by the Supreme Court in
Jacksonthe constitutional standard for sufficiencytioé evidence is whether, “after viewing the
evidence in the light most favorable to the prosecutagyational trier of fact could have found
the essential elements of the crime beyond a reasonable ddatkson v. Virginigd43 U.S. 307,
319 (1979) (emphasis in the originatge McDaniel v. Brown558 U.S. 120, 132-33 (2010)
(reaffirming this standard).This Court must therefore determine whether the New York court
unreasonably appliethckson In making this determination,ighCourt may not usurp the role of
the finder of fact by considering how it would haesolved any conflicts in the evidence, made the
inferences, or considered the evidence at tdatkson443 U.S. at 318-19. Rather, when “faced

with a record of historical facts that suppodstticting inferences,” thi€ourt “must presume—even



if it does not affirmatively appean the record—that the trier adidt resolved any such conflicts in
favor of the prosecution, and defer to that resolutidd.’at 326.

It is a fundamental precept of dual federalibiant the States possess primary authority for
defining and enforcing the criminal lawSee Engle v. Isaacd56 U.S. 107, 128 (1982).
Consequently, although the sufficiency of thédewce review by this Court is grounded in the
Fourteenth Amendment, it must take its inquiry bgmence to the elements of the crime as set forth
in state law.Jackson443 U.S. at 324 n.16. A fundamental pnobeiof our federal system is “that
a state court’s interpretation of state law, inahgdbne announced on direct appeal of the challenged
conviction, binds a federal court sitting in habeas corpBsddshaw 546 U.S. at 76see West v.
AT&T, 311 U.S. 223, 236 (1940) (“[T]he highesturt of the state is the final arbiter of what is state
law. When it has spoken, its pronouncement is tbepted by federal courts as defining state law
...."). "Federal courts hold no supervis@ythority over state judicial proceedings and may
intervene only to correct wrongs of constitutional dimensi@afichez-Llamas v. Oreg&48 U.S.
331, 345 (2006) (quotingmith v. Philips455 U.S. 209, 221 (1982)) (internal quotation marks
omitted).

Here, McCray attacks the value of the evickemgainst him, primarily claiming that the
evidence against him was unlawfully obtained amdwiiness lacks credibility. But, as discussed
with respect to Grounds 2 andira, the state courts’ determination that the evidence was lawfully
obtained and thus admissible was both reasonabltuly supported by the record. Likewise, this
Court is precluded from either re-weighing the evidence or asgess credibility of witnesses.
See Maldonado v. Scully6 F.3d 32, 35 (2d Cir. 1996) (dismissing habeas claim because

“assessments of the weight of the evidence or the credibility of withesses are for the jury and not

10



grounds for reversal on appeal” and deferring to the jury’s assessments of the particular weight to
be accorded to the evidence anddredibility of withesses). Unddiacksonthis Court’s role is

simply to determine whether there is any evadenf accepted as credible by the trier of fact,
sufficient to sustain the convictiokee Schlup v. Del613 U.S. 298, 330 (1995). In this case, the
victim testified that McCray forcibly engaged in sexual intercourse with her. Although she was the
sole witness to the crime, “the testimony of a single, uncorroborated eyewitness is generally
sufficient to support a conviction.United States v. Danze§94 F.2d 905, 916 (2d Cir. 1979).
Indeed, evidence corroborated other portions pfdsimony. The evidence presented at trial was
thus sufficient to support McCray’s convictioparticularly given the deference required under
Jackson Accordingly, McCray is not entitled to relief on this ground in any event.

Ground 2. Unlawful Search and Seizure

McCray next contends that his Fourth Amendrheghts were violated by his unlawful
arrest and that the evidence obtained pursuanihdab arrest, including his statement to law
enforcement and his DNA samples, should have beppressed. But such claim is foreclosed by
the Supreme Court’s decision$tone v. Powel428 U.S. 465 (1976). Und8tone “where the
State has provided an opportunity for full and liigation of a Fourth Amendment claim,” federal

habeas corpus relief will not lie for a claim that evidence recovered through an illegal search or

! The Fourth Amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supporte@diy or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized.

U.S.CoNsT. amend. V.

11



seizure was introduced at triald. at 482. TheStone v. Powellloctrine applies to all Fourth
Amendment claims, including claims of illegal stops, arrests, searches, or seizures based on less than
probable cause, and it applies regardless of the nature of the evidence sought to be suppressed.
Cardwell v. Tayloy461 U.S. 571, 572-73 (1983) (per curiam).

The Second Circuit has made clear theBtdheequires is that the State provide a petitioner
the opportunity to litigate his Fourth Amendment clai®ee McPhail v. Wardewttica Corr.
Facility, 707 F.2d 67, 69-70 (2d Cir. 1983). In orderreceive habeas review of a Fourth
Amendment claim, a petitioner must demonstrate either that the State failed to provide any
“corrective procedures” by which Fourth Amendmeatrols could be litigated, or that the State had
such procedures in place but that the petitiovees unable to avail himself of those procedures
“because of an unconscionable a@avn in the underlying processCapellan v. Riley975 F.2d
67, 70 (2d Cir. 1992). A “mere disagreement with the outcome of a state court ruling is not the
equivalent of an unconscionable breakdown in the state’s corrective process,” and thus is insufficient
to give this Court authority to review Fourth Amendment claildsat 72. That New York has in
place such procedures is well-settl&ke idat 70 & n.1. McCray has not asserted the existence
of an unconscionable breakdown of that process, has he alleged any facts that would
demonstrate such a breakdown in this case. Md@eagfore cannot prevail on his challenge to the
legality of his arrest or his claim that the resulting evidence should have been suppressed.

Ground 3. Involuntary Statement

McCray likewise argues that certain of hisestaénts to law enforcement were coerced and
thus should have been excluded. The record ireddiat, prior to trial, the parties prepared to

conduct a hearing on McCray’s motion to suppresstatements to law enforcement that he did

12



not know anyone by the name of the victim and that he did not recognize a photo depicting the
abandoned house at 595 Clinton. The hearing witgmately cancelled with defense counsel’s
consent, however, because the prosecution ireigatt it did not intend to introduce McCray'’s
statements in its direct case, but reservedigid to use them to cross-examine McCray if he
testified. Although the prosecutor did not introdtioe statements during her case-in-chief, after
McCray’s direct testimony, she informed the couti@fintent to cross-examine McCray about the
statements. Defense counsel conceded tleat Were admissible for that purpose, and the
prosecutor questioned McCray about them. McCray did not testify that his statements were
involuntarily given; rather, he testified that hiatsiments to police were truthful because he did not
know the victim’s last name and he had entered the house at night through the back and thus had not
seen the front of the house.

As an initial matter, Respondent correctly argues that this claim is unexhausted. This Court
may not consider claims that have not bednyfgpresented to the state courts. 28 U.S.C.
§ 2254(b)(1);see Baldwin v. ReesB41 U.S. 27, 29 (2004) (citing cases). Exhaustion of state
remedies requires the petition to fairly present fedaaains to the state courts in order to give the
state the opportunity to pass upon and correct alleged violations of its prisoners’ federal rights.
Duncan v. Henry513 U.S. 364, 365 (1995). A petitioner musttihe state courts to the fact that
he is asserting a federal claim in order tdygresent the legal basis of the claihd. at 365-66.
An issue is exhausted when the substance of tegdkclaim is clearly raised and decided in the
state court proceedings, irrespective of the label udgckson v. Edwardg04 F.3d 612, 619 (2d
Cir. 2005). To be deemed exhausted, a claim milgsthave been presented to the highest state

court that may consider the issue presensae O’Sullivan v. Boerckdd26 U.S. 838, 845 (1999).
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In New York, to invoke one complete round of 8tate’s established appellate process, a criminal
defendant must first appeal his or her convictmthe Appellate Division and then seek further
review by applying to the Court éfppeals for leave to appedkaldamez v. Kean&94 F.3d 68,

74 (2d Cir. 2005). Further, “when a ‘petitioner failed to exhaust state remedies and the court to
which the petitioner would be reged to present his claims wrder to meet the exhaustion
requirement would now find the claims procedurally barred,” the federal habeas court should
consider the claim to be procedurally defaulte@lark v. Perez510 F.3d 382, 390 (2d Cir. 2008)
(citation omitted) see also Grey. Hoke 933 F.2d 117, 121 (2d Cir. 2001).

Here, McCray argued to the state courts kimstatement should be suppressed because it
was obtained as a result of an illegal searchchvis substantively different from the claim
presented in his Petition that the statements welavfully coerced. And while he did argue on
direct appeal that counsel was ineffective foraamling that the statements could be used on cross-
examination, he did not raise that claim to thevN@rk Court of Appeals in his petition for review.
Moreover, the Second Circuit Court of Appeals imascated that an ineffective assistance claim
is “distinct” from the claim whose omission suggests such ineffectiveness, and therefore, the
underlying claim is not preserved for purposdsaifeageview. See Turnerv. Arty262 F.3d 118,

123 (2d Cir. 2001) (per curiam). Courts have tthedined to find a claim to be exhausted when it
has been presented to the state courts onlyeindhtext of an ineffective assistance claRush

v. Lempke500 F. App’x 12, 15 (2d Cir. Oct. 11, 201@nding that petitioner’s right to self-
representation claim would not be fairly presentestate courts if the petitioner were permitted to
return to state court to file @ram nobigetition for ineffective assistance of appellate counsel

based on a failure to raise thdfgsepresentation claim on appeaball v. Phillips, 04 Civ. 1514,

14



2007 WL 2156656, at *5 (E.D.N.Y. Jul. 25, 2007) (“As courts in this circuit have consistently
recognized, an ineffective assistance claim imaufficient vehicle for exhausting the underlying
allegations when those allegations are asserted for the first time as separate claims on habeas.”).

Because it appears that this involuntary statgmlaim is based on the record, it could have
been fully raised on direct appeal but was not; consequently, McCray cannot bring a motion to
vacate as to this claim. N.€rRiM. PROC. LAW § 440.10(2)(c) (“[T]he court must deny a motion to
vacate a judgment when[,] [a ]lthough sufficieatts appear on the record of the proceedings
underlying the judgment to have permitted, upon appeal from such judgment, adequate review of
the ground or issue raised upon the motion, no spgellate review or determination occurred
owing to the defendant’s unjustifiable failure to take or perfect an appeal . . . .”). Accordingly,
because he no longer has a venue to raise ét@ sburt, his claim may be deemed exhausted but
procedurally defaultedClark, 510 F.3d at 390Grey,933 F.2d at 121.

In any event, even if McCray had exhausted this claim, he would not be entitled to relief on
it. The Supreme Court has held that an individual subjected to custodial interrogation by law
enforcement personnel “must be warned prior to any questioning that he has the right to remain
silent, that anything he says can be used against him in a court of lahe tiad the right to the
presence of an attorney, and that if he cannotcé#o attorney one will be appointed for him prior
to any questioning if he so desiresfiranda, 384 U.S. at 479. A custodiaterrogation is defined
as “questioning initiated by law enforcement offgafter a person has been taken into custody or
otherwise deprived of his freedom of action in any significant wéy.’at 444. The safeguards
ensured byMiranda do not apply at all times, however. Spontaneous statements made by a

defendant are not the productwfinterrogation as defined Miranda. United States v. Vigd87
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F.2d 295, 300 (2d Cir. 19733ee also United States v. Col@85 F.2d 27, 28 (2d Cir. 1987)
(Miranda inapplicable where the inculpatory stathis spontaneous and did not result from
interrogation or its functional equivalent). Moregweperson may validly waive his right to remain
silent after receiving and understandingMisandarights. Berghuis v. Thompkin§60 U.S. 370,
385-86 (2010).

In this case, the record is devoid of any aadiion that McCray’s statements were the product
of undue coercion or otherwise involuntarily mador does McCray provide such support in his
Petition. Although he argues that his statement'alatained through total confusion,” and appears
to allege that law enforcement misled him into making his statements, “[t]rickery, deceit, even
impersonation do not render a confession inadmissible . . . unless government agents make threats
or promises.”United States v. Crawfor@72 F.3d 1048, 1060-61 (9th Cir. 2004) (quotingted
States v. Kontny238 F.3d 815, 817 (7th Cir. 20013&e also United States v. Oy266 F.3d 1030,
1039 (9th Cir. 2001) (en banc) (holding that awesstigator’'s misrepresentation that a piece of
evidence existed, while reprehensible, does not constitute coercive coGtharttyn v. Cooperl29
F.3d 1147, 1158 (10th Cir. 1997) (haidithat a confession was voluntalespite the fact that an
officer falsely told the defendant that pioa evidence connected him to the crirhdylcCray’s
involuntary statement claim therefore fails.

Ground 4. Non-disclosure of Victim’s Mental Health Records

In Ground 4, McCray argues that his conwantwas unlawfully obtained by the failure of
the prosecution and trial court to disclose the egtwéthe victim’s mental health records. After

independently reviewing the record and the underlying state court decisions with respect to this

2 These out-of-circuit cases are cited for persuasive, but not precedential, value.
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claim, the Court finds it necessary to consideethibr counsel should be appointed for McCray for
the sole purpose of advancing this claim.

There is no constitutional right to cowh#n federal habeas proceedin@ee Lawrence v.
Florida, 549 U.S. 327, 336-37 (2007) (citi@pleman v. Thompsp&01 U.S. 722, 756-57 (1991)).
Appointment of counsel is not required in a habe@apus proceeding in the absence of an order
granting discovery or an evidentiary hearil®geRules Governing Section 2254 Cases in the U.S.
District Courts, Rule 6(a), 8(c). However, this Court may under the Criminal Justice Act appoint
counsel in this case if it determines that theregts of justice so require. 28 U.S.C. § 2254(h); 18
U.S.C. § 3006A(a)(2)(B). In determining whether to appoint counsel, a habeas court should
“consider the petitioner’s likelihood of success onrtegits of his petition, the complexity of legal
issues raised by such application and the petitioner’s ability to investigate and present his case to
the federal habeas courtSoto v. WalkerNo. 9:00-CV-0197 (TIM/DEP), 2005 WL 2260340, at
*4 (N.D.N.Y. Sept. 15, 2005xee Hodge v. Police Officer802 F.2d 58, 60-61 (2d Cir. 1986).
When a petitioner’s claims may “fairly be hdasn written submissions,” a habeas petitioner’'s

request for counsel should ordinarily be deniBgynolds v. Green&lo. 9:05-CV-1539 (DNH),

3 These provisions additionally provide that counsel may be appointed only for a

petitioner who “is or becomes financially unable to afford counsel.” 28 U.S.C. § 22&8déh);

also18 U.S.C. § 3006A(a)(2)(B) (“representation may be provided for any financially eligible
person”). The record here indicates that, although McCray paid the $5.00 filing fee to submit his
Petition in this Court, he additionally submitted an application to proceed in forma pauperis
(“IFP™), which included his Inmate Account Statements. Docket No. 8. This Court, through a
previously-assigned Magistrate Judge, grahiedFP application, concluding that McCray

could afford to pay the filing fee but was eligible for IFP status “for all other purposes.” Docket
No. 9. McCray is therefore financially eligible for court-appointed representation under 28
U.S.C. § 2254(h) and 18 U.S.C. 8 3006A(a)(2)(B).
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2010 WL 604179, at*2 (N.D.N.Y. Feb. 16, 2010) (quotango v. Burge No. 1:04-CV-0432, 2005

WL 1837954, at *1 (S.D.N.Y. Aug. 3, 2005)).

Here, both New York appellate state courtsesisdivided opinions. On appeal before the
Appellate Division, two justices of the five-justice panel concluded that McCray:

is entitled to a reversal of his judgmentohviction because his 6th Amendment rights to
confront and cross-examine adverse withesses violated by County Court’s failure to
turn over to [him] certain critical mental Hdrarecords pertaining to the victim. [McCray]
was entitled to the undisclosed records pursteacwntrolling Court of Appeals precedent.
The undisclosed records all raise issueswmatld affect the victim’s credibility or her
ability to recall events, and some of the watbsed records would be extremely damaging
to the People’s case.

McCray, 958 N.Y.S.2d at 523 (McCarthy, J., dissenting).
Likewise, after the Court of Appeals grantegiew, three judges of a seven-judge panel

dissented from the affirmance of McCray’s conviction:

Here, credibility issues were centrakbh@ case, and there was evidence supporting
[McCray’s] version of events, thus requiring the jury to decide between divergent stories.
There is a “reasonable possibility” that failurelisclose documents from the complainant’s
mental health medical records, which reveal her history of memory loss, potential
fabrications, substance abuse, distortions in her view of interpersonal relationships, and
information suggesting unsubstantiated claims of prior rape and sexual abuse, contributed
to the verdict. Therefore, the trial court abused its discretion in denying disclosure.

In addition, to the extent the majorityggests that [McCray’s] challenge to the
medical records in this case is limited t8mdy* violation, | disagree with this narrow
interpretation of [McCray’s] constitutional right Denial of documents that would have
assisted the defense in preparing forssrexamination of the complainant, including
guestioning for impeachment purposes, implicates [McCray’s] confrontation rights.

McCray, 12 N.E.32d at 1083 (citation omitted).
For the reasons persuasively explained by the dissenting opinions of the state appellate

courts, the Court finds that McCray has established a colorable claim for relief with respect to the

4

Brady v. Maryland373 U.S. 83 (1963). The terBrady’ is a shorthand
reference to the rules of mandatory discovery in criminal cases under federal law.
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non-disclosure of certain of the complainant’s mkhealth records. The Court additionally finds
that McCray’s claim is sufficiently complex thée “appointment of counsel would be more likely

to lead to a just determinationBrito, 2005 WL 1837954, at *2 (citinferminate Control Corp.

v. Horowitz 28 F.3d 1335, 1341 (2d Cir. 1994)). Accordingly, the Court determines that it
necessary to appoint counsel to file supplemenigdiibg in support of this claim, as outlined below.

Ground 5.  Grand Jury Defect§Arguments 2, 3, and 4(b) of Attachment (1))

In addition to the Grounds explicitly enumerated in his Petition, McCray advances a number
of other arguments in a filing entitled “Attachmé¢h}” and filed in supporof the Petition. In that
filing, he makes a number of argants alleging a variety of defects in the underlying grand jury
proceedings. However, McCray’s subsequent aior forecloses any potential relief with respect
to such claim. For federal constitutional purposgsiry conviction transforms any defect in the
grand jury’s charging decision into harmless eberause the trial conviction establishes probable
cause to indict and also proof of guilt beyond a reasonable d&d#, e.g.United States v.
Mechanik 475 U.S. 66, 67 (1986) (“[T]he petit jurywerdict of guilty beyond a reasonable doubt
demonstratea fortiori that there was probable cause to chéngalefendants with the offenses for
which they were convicted. Therefore, the catishs must stand despite the [grand jury] rule
violation.”). InLopez v. Rileythe Second Circuit relied dviechanikin holding that “[i]f federal
grand jury rights are not cognizalule direct appeal where rendered harmless by a petit jury, similar
claims concerning a state grand jury proceedingaai@tiori foreclosed in a collateral attack
brought in a federal court.’Lopez v. Riley865 F.2d 30, 32 (2d Cir. 198%ee also Davis v.
Mantello, 42 F. App’x 488, 490-91 (2d Cir. 2002) (“[Clhas of deficiencies in state grand jury

proceedings are not cognizable in a habeas corpus proceeding in federal court.” (citing cases)).
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McCray is therefore nagntitled to reliefon any argument that the grand jury proceedings were
defective.

Ground 6.  Violation of Speedy Trial Righ{&\rgument 4(a) of Attachment (1))

McCray also contends that his statutory right to a speedy trial was violated because the
prosecution was not ready for trial within six masmbf the commencemeunitthe criminal action,
as required by New York Criminal Proceduraw (“CPL") § 30.30. Again, however, because
McCray raises his speedy trial claim for the first time in this Petition, the claim is likewise
unexhausted and procedurally default€dark, 510 F.3d at 390Grey, 933 F.2d at 121.

Moreover, to the extent that McCray raises speedy trial violations based on New York
criminal procedural law, a state statutory paion, his claim is not cognizable on federal habeas
review. See, e.g., Bermudez v. Conwdyg. 09-CV-1515, 2012 WL 3779214t,*9 (E.D.N.Y. Aug.

30, 2012)Hodges v. BezjdNo. 09-CV-3402, 2012 WL 607659, (E.D.N.Y. Feb. 24, 2012);
Rodriguez v. Superintende@ollins Corr. Facility, 549 F. Supp. 2d 226, 236-37 (N.D.N.Y. 2008).
Accordingly, any CPL § 30.30 speedy trial claim is not a basis for relief in this Court.

Further, to the extent that McCrayso sePetition could be liberally construerickson
v. Pardus 551 U.S. 89, 94 (2007) (per curiam), to iiddally assert a federal speedy trial claim,
he is not entitled to relief on that basis either. The Sixth Amendment guarantees that “[i]n all
criminal prosecutions, the accused shall eti@yright to a speedy . . . trial.” UGSONST. amend
VI. This right is enforced against the states through the Due Process Clause of the Fourteenth
Amendment. Klopfer v. N. Carolina386 U.S. 213, 222-23 (1967). The right to a speedy trial

functions “(i) to prevent oppressive pretrial incaration; (ii) to minimize anxiety and concern of
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the accused; and (iii) to limit the possibilityat the defenseilvbe impaired.” Barker v. Wingp
407 U.S. 514, 532 (1972). As the Supreme Court made cl8arker.
[T]he right to a speedy trial is @ more vague concept than other procedural rights.
It is, for example, impossible to determine with precision when the right has been denied.
We cannot definitely say how long is too langa system where justice is supposed to be
swift but deliberate. As a consequence, tieen® fixed point in the criminal process when
the State can put the defendant to the choi@stlér exercising or waiving the right to a
speedy trial.
Id. at 521;see also Vermont v. Brillprb56 U.S. 81, 89 (2009) (the right to a speedy trial is
“amorphous,” “slippery,” and “necessarily relativelnited States v. Ghailani33 F.3d 29, 41 (2d
Cir. 2013).
The Supreme Court has established a multi-fazdtancing test to aid courts in assessing
whether a speedy trial violation has occurred: (@)¢hgth of the delay; (2) the reason for the delay;
(3) the defendant’s assertion of his speedy tigdt; and (4) prejudice to the defendarBarker,
407 U.S. at 530. The list is not exhaustive, and no single figatiispositive. Id. Accordingly,
“reasonable minds may disagree in close cases on whether the balance of factors tips in favor of
recognizing a violation of the Speedy Trial Claus®riited States v. Ra$78 F.3d 184, 191 (2d
Cir. 2009);see also Barkerd07 U.S. at 521 ("It is, for example, impossible to determine with
precision when the right has been denied.”).
Here, McCray'’s trial began roughly 7 months after his initial arrest. McCray thus fails to
show that the delay is “presumptively prejudiciabee United States v. VasséIlr0O F.2d 1162,
1164 (2d Cir. 1992) (suggesting that there is a general consensus that a delay of eight months is

presumptively prejudicialsee also Doggett v. United State85 U.S. 647, 652 n.1 (1992) (a delay

that “approaches one year” is presumptively prejudicial).
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McCray'’s claim also fails in lightf the application of the foBarkerfactors. First, with
respect to the length of the delay, a seven-month delay is shorter than the delays in other cases in
which the Second Circuit has found no Sixth Amendment violats&® United States v. Vasquez
918 F.2d 329, 338 (2d Cir. 1990) (twenty-six monthagelid not violate right to speedy trial);
United States v. McGratt622 F.2d 36, 41 (2d Cir. 1980). MoreoviIcCray did not assert his
right to a speedy trial before the trial court &iad not claimed that the delay in the commencement
of his trial caused him to suffer any prejudicepoevented him from presenting a full defense.
Accordingly, McCray cannot prevail on any speedy trial claim.

Ground 7.  Ineffective Assistance of Trial Coung&rgument 5 of Attachment (1))

McCray also alleges that his trial counsel reedéneffective assistanaea variety of ways.
To demonstrate ineffective assistance of counsel (Btdeklandv. Washingtona defendant must
show both that his counsel's performance wa$icient and that the deficient performance
prejudiced his defense. 466 UGB8, 687 (1984). A deficient performance is one in which “counsel
made errors so serious that counsel wagurattioning as the ‘counsel’ guaranteed by the Sixth
Amendment.”Id. The Supreme Court has explained that, if there is a reasonable probability that
the outcome might have been different as a result of a legal error, the defendant has established
prejudice and is entitled to relief.afler v. Cooper132 S. Ct. 1376, 1385-86 (2018lover v.
United States531 U.S. 198, 203-04 (200)illiams, 529 U.S. at 393-95. Thus, McCray must
show that his counsel’s representation was not within the range of competence demanded of
attorneys in criminal cases, and that there is a reasonable probability that, but for counsel’s
ineffectiveness, the result would have been differ€ee Hill v. Lockhar474 U.S. 52, 57 (1985).

An ineffective assistance of counsel claim shoulddreed if the petitioner fails to make a sufficient
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showing under either of ti&tricklandprongs.See Strickland166 U.S. at 697 (courts may consider
either prong of the test first and need midrass both prongs if the defendant fails on one).

New York’s test for ineffective assistanoécounsel under the state constitution differs
slightly from the federabtricklandstandard. “The first prong ofétNew York test is the same as
the federal test; a defendant must show that his attorney’s perfmfelnbelow an objective
standard of reasonablenesRbdsario v. Ercole601 F.3d 118, 123 (2d Cir. 2010) (citiRgople v.
Turner, 840 N.E.2d 123 (N.Y. 2005)). The differencenishe second prong. Under the New York
test, the court need not find that counsel’s inadequate efforts resulted in a reasonable probability
that, but for counsel’s error, the outcome wolkiéve been different. “Instead, the ‘question is
whether the attorney’s conduct constituted egregious and prejudicial error such that the defendant
did not receive a fair trial.’1d. at 123 (quotind?eople v. Benevent697 N.E.2d 584, 588 (N.Y.
1998)). “Thus, under New York law the focus ofitlhguiry is ultimately whether the error affected
the ‘fairness of the process as a wholéd” (quotingBeneventp697 N.E.2d at 588). “The efficacy
of the attorney’s efforts is assessed by lookingeatdtality of the circumstances and the law at the
time of the case and asking whether there was ‘meaningful representatér{iduotingPeople
v. Baldi 429 N.E.2d 400, 405 (N.Y. 1981)).

The New York Court of Appeals views the New York constitutional standard as being
somewhat more favorable defendants than the fede&tticklandstandard.Turner, 840 N.E.2d
at 126. “To meet the New York sidard, a defendant need n ot aerstrate that the outcome of the
case would have been different but for couns&ters; a defendant need only demonstrate that he
was deprived of a fair trial overallRosariq 601 F.3d at 124 (citingeople v. Cabar833 N.E.2d

213, 222 (N.Y. 2005)). The Second Circuit hasognized that the New York “meaningful
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representation” standard is not contrary to the fed&gratklandstandard.Id. at 124, 126. The
Second Circuit has likewise instructed that federal courts should, like the New York courts, view
the New York standard as being more favorabtgeoerous to defendants than the federal standard.
Id. at 125.

McCray’s ineffective assistance claim must fail, however, even under the more favorable
New York standard. McCray firargues that counsel was ineffective for commenting to the jury
during voir dire that the case didt involve McCray’s innocence. But a fair reading of the record
indicates that McCray’s argument misconstrues celisxstatement, which was intended to explain
the prosecution’s burden of prooContrary to McCray’s assertion, counsel’s statement informed
the jury that it did not need toelieve that McCray was innodeto find him not guilty; rather,
McCray was entitled to a not-guilty verdict unless the jury believed he was in fact guilty and they
could therefore find him not guilty even if they were unsure that he was innocent.

McCray also contends that counsel was in¢iffedecause he failed to investigate the facts
of the case. In support of his claim, howewcCray fails to identify the evidence that counsel
overlooked and how that shortcoming impacted his cdtss.well-settled in this Circuit that vague
and conclusory allegations that are unsupporteddxifspfactual averments are insufficient to state
a viable claim for habeas relief3ee Kimbrough v. Brad949 F. Supp. 2d 341, 355 (N.D.N.Y.
2013). As such, a claim of ineffective assistancstroontain specific factual contentions regarding
how counsel was ineffectivesee Hall v. PhillipsNo. 1:04-CV-1514, 2007 WL 2156656, at *13
(E.D.N.Y. July 25, 2007) (the absence of allegatitias demonstrate how counsel was ineffective
is “fatal to an ineffectivessistance claim on habeas” revieW)cCray offer only conclusory, self-

serving statements, which are insufficient to suppoineffective assistance of counsel claBee
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Larweth v. Conway493 F. Supp. 2d 662, 670-71 (W.D.N.Y. 2003keete v. New YaqrkNo.
1:03-CV-2903, 2003 WL 22709079, at *2 (E.D.N.Y. Nov. 17, 2003).

McCray also claims that counsel failed to istigate a police report related to sexual assault
allegations that the victim made against anoith@ividual. McCray includes a copy of the police
report as an exhibit to his Petition, and statesiattachment to the Petition that the report was not
part of the mental health recardisclosed after the trial court’s in camera review. McCray fails to
demonstrate that counsel did not investigate the tgmoticularly given that it appears that counsel
affirmatively obtained it. Moreover, although McCray alleges that the sexual assault allegations
were false, there is nothing in the record showsimch falsity. While the report indicates that the
victim chose not to submit to an interview regjag her allegations and the investigation was
closed, the report does not establish the falsityeohliegations, and thus McCray fails to show that
counsel’s further investigation of the polieport would have led to a different outcome.

McCray next alleges that counsel was ineffective for failing to question the victim as to
whether she had ever filed a complaint that someone had sexually assaulted her and whether she was
aware that McCray had been offered a plea d&aatineither question would have been permissible.
The first question refers to evidence inasisible under New York’s Rape Shield Lage McCray
958 N.Y.S.2d at 520, and, under New York law,H§]People’s offer during plea bargaining was
nothing more than an offer to compromveleich is not admissible as evidendegople v. Deacgn
572 N.Y.S.2d 843, 844 (N.Y. Ct. Cl. 1991). McCray tfails to show that counsel was ineffective
for not asking such questions or thatwas prejudiced by the omissio&e Aparicio v. Arty269
F.3d 78, 99 (2d Cir. 2001) (holding thats not ineffective assistae where counsel fails to raise

meritless claims).
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McCray further contends that counsel wasfaative for failing to object and seek a limiting
instruction when the prosecution offered bolstgriestimony from Detective Heid, who testified
that the victim had identified McCray as heaalter from a photographic array. The record shows
that, at the close of direct examination of &x¢ive Heid, defense counsel moved to dismiss the
indictment based on improper testimony of the paatification procedure. The court criticized
the timing of the objection becauskad not been made when tingestion was asked and answered,
and defense counsel explained that he did not teisliaw attention to the exchange. The court
agreed that the question was “absolutely objectionable as bolstetingrefused to dismiss the
indictment on that ground. The court stated tifean objection had been made on the basis of
bolstering, | would have granted it and at this pdmtstriking the testirony with regard to the
identification.” Defense counsel agreed to the proposed cure, and the instruction was given as
promised. Therefore, contrary to McCray’s arguinite record does nohew that the trial court
would have dismissed the indictment against hiooifnsel had made a timely objection. It further
indicates that McCray received the remedy loeild have gotten had counsel objected when the
guestion was asked. He thaannot show that he was prejudiced by the timing of counsel's
objection, and he is not entitled to relief on anyuanent advanced in suppaf his ineffective

assistance claim.

> See People v. Trowbridg#13 N.E.2d 841 (N.Y. 1983) (barring third parties
from testifying about a witness’s out-of-court identifications in New York cowsés);also
Martin v. Gavin No. 92 Civ. 3970, 1993 WL 138813, at *3 (S.D.N.Y. Apr. 23, 1993)
(concluding that officer’s testimony that the defendant was arrested as a result of the witness’
identification of him as the perpetrator constituted “improper, inferential bolstering of the
identification testimony under New York law” but that counsel’s failure to object to it was not
ineffective assistance because the admission of the bolstering testimony was harmless error).
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Ground 8.  Limitations on Cross-Examinatiq@rguments 8 and 9 of Attachment (1))

McCray next claims that the trial court viadthis right to confrontation by precluding him
from asking the victim about her hypersexuadind by limiting cross-examination of the victim’s
mother regarding various events at which the victim exhibited undisciplined behavior. On direct
appeal of his conviction, the Aplpste Division considered and rejected these arguments as follows:

[McCray] also argues th&@ounty Court committed reversible error by precluding
him from examining the victim about her hypersexuality. When defense counsel asked the
victim on cross-examination if, at some point in time, she had been diagnosed as
hypersexual, the court sustained the People’s objection as to form and directed counsel to
rephrase the question. Counsel was unahile o in a way to avoid objection and moved
on. “Evidence of a victim’s sexual conducamot be admissible in a prosecution for [a
sex] offense” unless it meets one of the enateek statutory exceptions (CPL 60.42). Here,
the victim’s mental health records indicate i@ exhibits hypersexual behavior in that she
is inappropriately focused on sex in conversation with others, and that such behavior is a
symptom of her bipolar disorder. [McCragid not introduce medical evidence or expert
testimony to establish that hypersexuality is a mental illness that would impact the victim’s
credibility or control her behavior; indeed, i@ferences to the victim’s “hypersexuality” in
her medical history are to her wholly voluntary inappropriate, promiscuous
behavior—conduct intentionally designed to shock and draw attention—which is precisely
the kind of evidence the Rape Shield Law pogki Under these circumstances, we discern
no abuse of discretion in the court’s limitation the scope of cross-examination of the
victim.

In any event, [McCray] was permitted to introduce evidence of the victim’s
hypersexuality on the record through the testignof the victim’s mother, [McCray] and
Calhoun™> Accordingly, the jury had this inforation when assessing the evidence against
[McCray]. We also hold thaounty Court’s refusal to peihfMcCray] to cross-examine
the victim’s mother regarding various eveatswhich the victim exhibited undisciplined
behavior, while permitting questions regaglthe victim hearing voices, wandering around
outside in her pajamas, sensing dead people and visualizing her deceased grandfather,
demonstrated a sound exercise of discretiaomtrolling the scope of cross-examination.

FN5. Calhoun was even permitted to po®/a layperson’s definition, explaining
that hypersexual means “she [is] very hot in the pants.”

McCray, 958 N.Y.S.2d at 520-21 (citations omitted).
It is well settled that, under the Sixth Amendment, an accused has the right to present

witnesses, testimony and other evidence in his defeédse Washington v. Texa88 U.S. 14, 19
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(1967). However, “[tlhe accused does not hameunfettered right toffer testimony that is
incompetent, privileged, or otherwise inadmissible under standard rules of evid@ag#ot v.
lllinois, 484 U.S. 400, 409-10 (1988). States hawesilerable latitude under the Constitution to
establish rules excluding evidence from criminal trigddelmes v. S. Caroling47 U.S. 319, 324
(2006). The Second Circuit has further mandated:
“[Tlhe Confrontation Clause guar®s an opportunity for effective
cross-examination, not cross-examination theffesctive in whatever way, and to whatever
extent, the defense might wisiDJelaware v. Fenstered74 U.S. 15, 20, 106 S. Ct. 292, 88
L. Ed. 2d 15 (1985) (per curiam) (emphasis omitted). A trial judge retains “wide latitude”
to restrict cross-examination “based on concerns about, among other things, harassment,
prejudice, confusion of the issues, the witnasgéty, or interrogation that is repetitive or
only marginally relevant.” elaware v. Van Arsdalid75 U.S. 673, 679 (19864ee also
Watson v. Greene640 F.3d 501, 510 (2d Cir. 2011) (the “decision to restrict
cross-examination will be reversed only when the court has abused its broad discretion”
(internal quotation marks omitted)). “To determine the propriety of cross-examination, as
with other determinations of admissibility of evidence, courts balance prejudice versus
probative value.”"Watson 640 F.3d at 510.
Corby v. Artus699 F.3d 159, 166 (2d Cir. 2012krt. denied133 S. Ct. 1287 (20133ge also
Grant v. DemskieNo. 99-2744, 2000 WL 1715224, at *4 (2dar. Nov. 13, 2000) (holding on
habeas review that state trial court did not abtssdiscretion in precluding admission of allegedly
false allegations regarding prior sexual incidevitere defense presented “little evidence” that the
allegations were indeed false).

“Limitations on cross-examinations raisechabeas petitions have been found to have not
violated the Confrontation Clause. where cross-examinatisould have probed matters deemed
collateral.” Soto v. DonelliNo. 06-CV-5816, 2010 WL 4242602t *5 (S.D.N.Y. Apr. 8, 2010)

(citation omitted). “Collateral mters are those that bear dplen the witness’ credibility.”

Avincola v. Stinsar60 F. Supp. 2d 133, 156 (S.D.N.Y. 1999)ll@xing cases). Further, there is
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no Confrontation Clause violat “if [the] defendant has amptgportunity to conduct effective
cross examination.3otq 2010 WL 4242602, at *6 (citations antemal quotation marks omitted).
Under these guidelines, the Court cannot find unreasonable the state court’s rejection of
McCray’s arguments. With respect to his claim that the trial court violated his rights to
confrontation and to present a defense by pdiefj him from questioning the victim about her
hypersexuality, as the Appellate Division recognizedstiostance of his claim is that the trial court
made an erroneous ruling under New York @nathProcedure Law (“CPL”) § 60.42, New York’s
Rape Shield Law. That law provides that evickeaf a victim’s past sexual encounters is generally
inadmissible at a sexual abuse trialless certain exceptions are fheduch a claim—which is a

matter of state evidentiary law—is insulated from review by this C&et Estelle502 U.S. at

6 That section provides:

Evidence of a victim’s sexual conduct shall not be admissible in a prosecution for
an offense or an attempt to commit an offense defined in article one hundred thirty of the
penal law unless such evidence:

1. proves or tends to prove specific instances of the victim’s prior sexual conduct

with the accused; or

2. proves or tends to prove that the victim has been convicted of an offense under

section 230.00 of the penal law within three years prior to the sex offense which

is the subject of the prosecution; or

3. rebuts evidence introduced by the people of the victim’s failure to engage in

sexual intercourse, oral sexual conduct, anal sexual conduct or sexual contact

during a given period of time; or

4. rebuts evidence introduced by the people which proves or tends to prove that

the accused is the cause of pregnancy or disease of the victim, or the source of

semen found in the victim; or

5. is determined by the court after an offer of proof by the accused outside the

hearing of the jury, or such hearing as the court may require, and a statement by

the court of its findings of fact essential to its determination, to be relevant and
admissible in the interests of justice.

N.Y. CRriM. PROC. LAW § 60.42.
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67-68. Federal courts may “entertain an applicdtoa writ of habeas cpus on behalf of a person

in custody pursuant to the judgment of a statertconly on the ground thfthe petitioner] is in
custody in violation othe Constitution or laws or treaties of the United States.” 28 U.S.C. §
2254(a). “Itis not the province of a federal habeas court to reexamine state-court determinations
on state-law questions. In conducting habeas reddaderal court is limited to deciding whether

a conviction violated the Constitution, laws, or treaties of the United Stakesti€lle 502 U.S. at
67-68. Thus, it is outside the purview of thourt to determine whether the trial court
misinterpreted or misapplied New York’s Rape Shield Law when it precluded McCray from
cross-examining the victim as to her diagnosggersexuality, and such a claim does not present
a federal question for which habeas relief is availaBlee id. Rasmussen v. FiligiNo. 01-CV-
6215P, 2005 WL 318816, at *10 (W.D.N.Y. Feb. 9, 200%8tognizing that the state court’s
interpretation of New York’s Rape Shield Lawhisyond the purview of federal district court’s
habeas review).

Moreover, the Second Circuit has held that the restrictions imposed by New York’s Rape
Shield Law are ngber seunconstitutional nor unconstitutional as applied to a defendant who was
precluded from cross-examining atuic about her prior sexual historyaee Agard v. Portuongdo
117 F.3d 696, 705 (2d Cir. 1997¢y’d on other ground$29 U.S. 61 (2000). Indeed, Federal Rule
of Evidence 412 significantly proscribes in fedexaurt evidence of the victim’s sexual conduct
where the defendant is accused of a sexual offeBeeFeD. R. EvID. 412(a),(b). This Court
therefore is limited to the question of whethbe trial court’s ruling deprived McCray of a
fundamentally fair trial. See Washington v. Scrive255 F.3d 45, 56 (2d Cir. 2001) (“state

evidentiary rules cannot be inflexibly applied in such a way as to violate fundamental fairness”).
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Because, as the Appellate Division additionaltknowledged, the trial court did allow McCray to
elicit testimony about the victim’s hypersexuality through the victim’s mother, Calhoun, and
McCray, the Court does not find that the ruling deprived McCray of a fundamentally fair trial.

McCray fares no better with respect to hiairl that the trial court erred in sustaining
objections lodged during cross-examination of tletimi’'s mother. The record fully supports the
Appellate Division’s determination that &@nty Court’s refusal to permit [McCray] to
cross-examine the victim’s mother regardingimas events at which the victim exhibited
undisciplined behavior, while permitting questioagarding the victim hearing voices, wandering
around outside in her pajamas, sensing dead people and visualizing her deceased grandfather,
demonstrated a sound exercise of discretiorcantrolling the scope of cross-examination.”
McCray, 958 N.Y.S.2d at 520-21. That conclusiomath reasonable and fully consistent with
federal law, as outlined above. McCray is #iere not entitled to relief on these confrontation
claims.

Ground 9.  Harsh and Excessive/Vindictive Sente@aegument 10 of Attachment (1))

Finally, McCray challenges his sentence ashhansl excessive and “vindictive or corruptive
in nature by [a] biased trial judge.” Itis walkttled, however, that an excessive sentence claim may
not be raised as grounds for federal habeapusorelief if the sentence is within the range
prescribed by state lawVhite v. Keane969 F.2d 1381, 1383 (2d Cir. 199Bgllavia v. Fogg613
F.2d 369, 373 (2d Cir. 1979) (setting mandatory sentesisetely the province of state legislature);
Hernandez v. Conway85 F. Supp. 2d 266, 284 (W.D.N.Y. 2007) (excessive sentence claim does
not present a federal question cognizable on habegsv where the sentence was within the range

prescribed by state law). Here, McCray’s 22-yaeterminate imprisonment term is within the
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statutory range of 8 to 25 years for a secomahieoffender who stands convicted of a class B
violent felony. SeeN.Y. PENAL LAw 8§ 70.06(6)(a). Because McCray's sentence fell within the
state’s statutory guidelines, a harsh and excessivence claim is not cognizable on federal habeas
review.

To the extent that McCray’s claim could be construed to assert an Eighth Amendment claim
of cruel and unusual punishment, he cannot prewathat claim either. While the Supreme Court
has stated that “[a] gross disproportionality prireiglapplicable to sentences for terms of years,”
it has further cautioned that it would be theceadingly rare” and “extreme” case which would
involve a sentence which is “contrary to” or an “unreasonable application of” this prinapleser
v. Andrade538 U.S. 63, 72, 73 (2003) (quotiHgrmelin v. Michigan501 U.S. 957, 1001 (1991)
(Kennedy, J., concurring in part and concuringudgment)); 28 U.S.C. 8§ 2254(d)(1). “[A]
reviewing court rarely will be required to engagextended analysis to determine that a sentence
is not constitutionally disproportionate’ because ‘tiecision of a sentencing [court] is entitled to
substantial deference.Edwards v. Marshall589 F. Supp. 2d 276, 290 (S.D.N.Y. 2008) (quoting
UnitedStates v. Persic®53 F.2d 134, 138 (2d Cir. 1988)). Here, the sentence imposed by the trial
court and subsequently affirmed by the AppelRitgsion “does not remotely approach the realm
of grossly disproportionate punishment&dwards 589 F. Supp. 2d at 291 n.kke Lockyers38
U.S. at 67-68, 77 (finding that, und@alifornia’s Three Strikes lavea, sentence of two consecutive
terms of 25 years to life imprisonment for two cauot petty theft did nowvarrant relief under the
AEDPA); Rummel v. Estell&t45 U.S. 263, 285 (1980) (mandatory life sentence imposed under
Texas statute upon defendant’s third feloogwiction, which was foobtaining $120.75 by false

pretenses, did not constitute cruel and unusual punishment).
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Nor does McCray demonstrate that he wasestibgl to vindictive sentencing. The Supreme
Court has determined that due process is violated when a penalty is imposed upon a person for
electing to exercise a constitutionally protected right, including the right to have a jury trial in a
criminal case See Bordenkircher v. Hayet34 U.S. 357, 363 (1978). “However, the mere fact that
the sentence imposed following trial is greater than the offer made during plea negotiations, does
not indicate that a petitioner has been punishedXercising his right to proceed to trialWalker
v. Walker 259 F. Supp. 2d 221, 226 (E.DW2003) (citation omittedsee also Naranjo v. Filign
No. 02 Civ. 5449, 2003 WL 1900867, at *9-10 (S.D.NApr. 16, 2003) (rejecting petitioner’s
argument that the disparity between the prosenigipretrial plea offer of 5-10 years and his
subsequent sentence of 25-50 years suggesteiictiweness). Here, while McCray ultimately
received a 22-year sentence that is much longer than the time served plea offer he' thjeted,
is no evidence in the record to suggest that vindictiveness or any other improper criterion influenced
the trial court when imposing McCray’s sentendécCray thus canngirevail on his sentencing
claim in any event.

V. CONCLUSION
The Court concludes that McCray has raised a colorable claim for relief with respect to

his contention that the trial court erroneously prejudicially failed to disclose portions of the

! The record is also clear that, when rejecting the prosecution’s offer to plead guilty

to an A misdemeanor with a sentence of time served and a requirement to register as a sex
offender, McCray affirmatively acknowledged that he faced a much more substantial sentence if
convicted of the rape charge. There is no irtdioan the record that his rejection of the plea

was involuntary or unknowing, and McCray does Hieiga as such in his Petition. Indeed, the
record suggests that McCray was unwilling to agree to any plea deal that required sex offender
registration, and the prosecution was unwilling to make an offer that omitted such requirement
and withdrew a previous offer when it learnedttthe registration requirement could not attach

to the misdemeanor conviction that was the basis of the earlier proposed deal.
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victim’s mental health records that bore on her credibility (Ground 4 and Arguments 6, 6a, and 7
in Attachment (1)). The Court has additionally determined that further briefing on that issue is
necessary for a just determination and that the interests of justice require the appointment of
counsel for McCray solely with respect to submitting additional briefing on that issue. McCray
is not entitled to relief, however, on the remainder of his claims.

IT ISTHEREFORE ORDERED THAT, pursuant to 18 U.S.C. § 3006A(a)(2)(B), the
Criminal Justice Act (CJA) Panel is requested to appoint an attorney for McCray for the purpose
of submitting further briefing with respect to McCray’s claim that the trial court erroneously and
prejudicially failed to disclose portions of the victim’s mental health records that bore on her
credibility (Ground 4 and Arguments 6, 6a, and 7 in Attachment (1)).

IT ISFURTHER ORDERED THAT counsel for petitioner shall have 90 days from the
date of appointment to file supplementakbing in support of that ground, Respondent shall
have 30 days from the date petitioner’s supplemental briefing is submitted to respond, and
petitioner’'s counsel shall have 14 days in which to reply.

IT ISFURTHER ORDERED THAT, once this Court has received and considered the
supplemental briefing on the remaining claim, the Court will determine whether further action is
necessary or enter final judgment. If further action is deemed necessary, the Court will
determine whether the appointment of counsel shall continue. Until final judgment on all
grounds raised in the Petition is entered, this decision will be subject to revision in conformity
with Federal Rule of Civil Procedure 54(b).

IT ISFURTHER ORDERED THAT the Court will reserve until final judgment its

determination of whether to issue a Certificate of Appealability. 28 U.S.C. § 22Ba(s v.
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Dretke,540 U.S. 668, 705 (2004) (“To obtain a certificate of appealability, a prisoner must
‘demonstrat[e] that jurists of reason could digagwith the district court’s resolution of his
constitutional claims or that jurists could conclude the issues presented are adequate to deserve
encouragement to proceed further.” (quotMijer-El, 537 U.S. at 327)).
Dated: August 31, 2017.
/s/ James K. Singleton, Jr.

JAMES K. SINGLETON, JR.
Senior United States District Judge
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