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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

TRACY CANNON, Administratrix of the Estate
of Mark Cannon, Jr.

Plaintiff,
-V - Civ. No. 9:15-CV-1417
(GLS/DJS)
CORRECTIONAL MEDICAL CARE, INC. gt al,

Defendants.

DANIEL J. STEWART
United States M agistrate Judge

MEMORANDUM-DECISION AND ORDER

The New York State Commission of Correctibg,its General Counsel, moves to quash|a
deposition subpoena issued upon it by Couftsehe Plaintiff. Dkt. No. 93. Plaintiff's Counsel
opposes the Motion, and has submitted his Affidasgitywell as a Memorandum of Law. Dkt. Nog.
101 & 101-2. General Counsel for the CommissioBafrection then submitted an Affirmation in
Response. Dkt. No. 120. For the reasonsftilaw, the Commission o€orrection’s Motion is
granted and the subpoena issued to it is hereby quashed.

I. BACKGROUND

The New York State Commission of Correction was established as part of the Constifution
of the State of New York, and is charged, in part, with inspection of facilities used for detentipn of
inmates. Aff. of Brian Callahmg Esq., at 1 3; New York Sta@onstitution, Article XVII, Section

5. The Commission consists of three persons appointed by the Governor, with the advi¢e and

! The moving papers consist of the Notice of Motion, Dkt. No. 93; Affidavit of General Counsel Brian Callghan,
Dkt. No. 93-1; Exhibits A-F, Dkt. No. 93-2 — Exhibit A, Rat of Inmate Death; Exhibit B, Final Report of the New
York State Commission of Correction; Exhibit C, the subpsetestify; Exhibits D-Erevised subpoenas; and Exhibit
F, Commission of Correction written objection to the subpeerend a Memorandum of Law, Dkt. No. 93-3, witH
Exhibits A-C, Dkt. No. 93-4.
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consent of the New York State SenateEWNYORK CORRECT. LAW 8 41(1). As part of its
responsibilities, the Commission of Correction rexg@gsues concerning the health and safety
inmates. Callahan Aff. at 4. The Commissi@o @onsists of a Medical Review Board that
required by statute to “investigate and revieev¢huse and circumstances surrounding the deat
any inmate at a correctional facility.”"EM/Y ORK CORRECT. LAW 88 43(1) & 47(1)(a). The Medical
Review Board consists statutorily of six uncompensated members who are appointed |
Governor of New York and confirmed by then@&e, and includes a licensed physician; a bog
certified forensic pathologist; and an attornkl.at § 43. The Medical Review Board prepares a
submits a report to the Commission of Corm@ttiwhich then issues a final report and,
appropriate, makes recommendations to the facility or other interested indiviltLas§ 47.

On August 30, 2014, Mark Cannon died while in the custody of the Albany County Sh¢
Callahan Aff. at § 8, & Ex. AReport of Inmate Death. Thagath was then reported to the Ney
York State Commission of Correction. Uporetreport of the death of Mark Cannon, th
Commission’s Medical Review Board beganrarestigation and the Commission ultimately issue
a Final Report on June 28, 2016. Callahan Afk, B, Final Report of the New York State
Commission of Correction. That Final Repaigned by Commissioner Phyllis Harrison-Ros
M.D., is comprehensive and its recommendations are st@drkit details Mr. Cannon’s personal
history and his arrest for possession of ape@aand resisting arrest on July 23, 2014, which broug
him into the custody of the Albany County Jadl. at p. 22 At that time, medical care at the Albany

County Jail was provided, pursuant to contracCbyrectional Medical Care, Inc., which suppliet

2 The Final Report of the Death of Mark Cannon, andte at the Albany CJ, is eight pages in length, and

reference is made to the page numbers listethe top right hand corner of the Report.
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various medical staff, including nursdsl. at pp 2 & 7see alsdkt. No. 52, Am. Compl. at {{ 6,
10, & 11.
On August 26, 2014, at 4:12 p.m., Mr. Cannon rejoidehis housing unit officer that he|

was dizzy. Callahan Aff., Ex. B, Final Repoftthe New York State Commission of Correction

at p. 3. Mr. Cannon was not seen by medical theitcorrectional staff was told to advise Mi|.

Cannon to drink water and lie dowld. At 5:10 p.m., Mr. Cannon reped that he was incapable
of standing or walking.ld. He was then seen by the nursing staff on the housing lghitMr.

Cannon was placed in a wheelchair and wheeled to metticaHe was provided Gatoradil. at

p. 4. Mr. Cannon’s condition progressively worsened and he was seen vomiting into thédtoilét.

The Report indicates that the nurse at thag tff€.G.”) failed to do a proper nursing assessme
and did not assess “his obvious neurological defi¢d.” In addition, the nurse failed to notify thg
facility doctor that Mr. Cannon had been admitted the infirmary observation room, and that sug
a failure to notify was a violation of the policies of Correctional Medical Cake.

Mr. Cannon was returned to his housing unit 8:32 p.m., and was seen on video w

unsteady gait and holding ontcetivalls of the hallwaysld. He continued to voice complaints of

nt,

th an

dizziness, and requested to be seen by medicahduaurses refused to do so and merely provided

the instruction to Mr. Cannon to drink wated.

According to the Final Report, atl® a.m., on August 22014, Mr. Cannonvas found
lying on the floor of the cell, he was not verbakgponsive, and he was foaming at the molath.
atp. 5. He was then wheeledtedical and placed in an infirmary room, where he was left half
and half-off of a mattress located on tleofl, with his arm tucked underneath hiiah. At that time,

the attending nurse (“K.C.”) threw a blanket by Mr. Cannon's head, and left the ido®@nce

on




again the facility doctor was not notified, as required by CorrectiondlddieCare’s policy.Id.

In addition, the Commission specifically notes thatse K.C “failed to conduct a basic nursing an
neurological assessment on a patient with obvious signs and symptoms of a neurological
Id.

Mr. Cannon was left in the same position until 4:30 ddan.At that point he was attended
to by nurse K.C., who then finally called the facilikyctor; the doctor immediately ordered that th
inmate be brought to the Albany Mera Hospital via emergency squdd. At4:57 a.m., Colonie
EMS arrived at the Albany County Jail and.Mdannon was transported to Albany Memoria
Hospital in critical conditionId. at p. 6. As a result of sufferirggbrain stem stroke and cerebrs
strokes, Mr. Cannon was declared dead on August 30, 2014.

The Commission of Correction Final Report waghly critical of the care, or notably the
lack of care, provided to Inmate Mark Canripnthe Albany County Jail’'s medical staff, and i
particular two nurses employed by Correctional Medical Care, Inc. As the Commission not

For over a 12-hour period, Mark Cannon had a progressively deteriorating

neurological situation that was completely disregarded by nursing staff despite

dramatic signs and symptoms of an active neurological emergency and Cannon’s
repeated requests for medical care. In this matter, there was a total failure of the

Registered Nurses to perform adequate nursing assessments and neurological nursing

assessments on the patient, failure togecze dramatic signs of a life threatening

neurological emergency, failure to requesysician assistance or emergency care,

and a failure to follow the policies and pealures of the contracted medical provider

Correctional Medical Care, Inc.

Id. at p. 2.
As summarized by the Commission:
The Medical Review Board has foune tinedical care provided to Cannon was so

grossly inadequate demonstrating a callosrediard of a patient in a life threatening
condition that it shocks the conscience.

d
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The Final Report recommended to Correctionallidal Care, Inc., that, among other things,
Nurse K.C. be terminated and reported toNbe/ York State Department Education, Office of
the Professions, and that it also conductesaiew of the onduct of Nurse C.Gld. at p. 6. The

Final Report also recommended to the Albany Coluatyislature that it undertake an inquiry as {

[®)

whether in light of the “grossly inadequate carbveeed in this case and the grossly inadequdgte
medical oversight and supervision, Correctional Medical Care, Inc. is fit to provide medical and
mental health care at the Albany County jail or should be terminated for cadsatp. 7.

After the Report was issued in preliminaryfp Correctional Medical Care, Inc., was given
an opportunity to respond. While Correctional Medical Care’'s May 5, 2016 response wds not
provided with the present Motion, a Letter from the Commissioner of Correction to Stephen
Knowlton of CBH Medical P.C., dated June 2816, was produced. Callahan Aff., Ex. C. That
Letter sets forth the view of the Commissiomtthhere had been an unwarranted denial py
Correctional Medical Care of the critical issues contained in the rddorin particular, the Letter
states: “The Medical Review Board finds that ydanial of critical failures is symptomatic of g
healthcare delivery system that does not meet acceptable community stantthrd$e Report
was then issued in final form without changas] that Final Report is available to the publdt.

I[I. THE SUBPOENA

The Plaintiff’'s Counsel, through the courdediscovery, has obtained the Commission of
Correction’s Final Report, and other documentatrelative to Mark Cannon. Dkt. Nos. 16 & 33-3.
Nevertheless, on March 31, 2017 Plaintiff's counsel transmitted, via email, a Rule 30(B)(6)
deposition notice to the Commission of CorrectidDallahan Aff., Ex. C. The notice required that

the Commission produce a witness knowledgeable on the following subjects:




=

The origin and operations of the [Conssion of Correction] medical review board

2. The efforts of the Medical Review Boarddadress prior inmate deaths at local jails
where Correctional Medical Care andl@BH Medical provide medical and/or
mental healthcare.

3. The response to [sic] [Correctional 8leal Care] or CBH to those efforts.

4. Any and all reasons why Commission of Correction is of the opinion that

Correctional Medical Care and/or CBH medical maintains a healthcare system that

“does not meet community standards.”

==

In a Letter, dated April 5, 2017, General Calrisr the Commission of Correction objecteq
to the subpoena on several grounds, including theHlatthere is no single individual who could
speak on behalf of the Commission, and thaptbposed testimony would constitute disclosure pf
an unretained expert opiniond., Ex. F. When the Counselrfthe Commission and Plaintiff's
Counsel were unable to come to an agreement, the present Motion to Quash was filed. Dkt. No. 93.

[Il. DISCUSSION

With regard to the scope of federal discgvéris now well-settled that discovery must bg

A\1”4

174

“proportional to the needs of the caseEDFR.Civ.P.26(b)(1). Federal Rules of Civil Procedurg
45(d)(3)(A)(iv) and (B)(ii) protect against subp@es that “subject[] a person to undue burden” pr
calls for an unretained expert’s opinion. Furttule 26(b)(2)(C)(1) notes that a court must limit
discovery that “can be obtained from some other source that is more convenient, less burdensome,
or less expensivel[.]’

“[M]otions to quash a subpoena are . . . entrusted to the sound discretion of the djstrict
court” In re Fitch, Inc., 330 F.3d 104, 108 (2d Cir. 2003) (citatmmitted). “[T]he party issuing
the subpoena must demonstrate that the informsdioght is relevant and material to the allegatiops
and claims at issue in the proceedings. . .ceéQhe party issuing the subpoena has demonstrgted

the relevance of the requested documents, the geeking to quash the subpoena bears the burgen




of demonstrating that the subpoena is overbroad, duplicative, or unduly burdensdvaesg v.
Kaplan 760 F. Supp. 2d 288, 291 (E.D.N.Y. 2011) (integuatation marks and citations omitted)
In addition to the foregoing, proposed deposition testimony of a high-level governmg
official is subject to special review by the couméew York v. Oneida Indian Nation of New Y,or}
2001 WL 1708804, at *3 (N.D.N.Y.®V. 9, 2001). Such depositions “are permitted on a show

that (1) the deposition is necessary in order taiabelevant informatiothat cannot be obtained

bntal

ng

from any other source and (2) the deposition would not significantly interfere with the ability of the

official to perform his governmental dutiedd. (citing,inter alia, Marisol A. v. Giulianj 1998 WL
132810, at *2 (S.D.N.Y. Mar. 23, 1998pee also Bey v. City of New YoR007 WL 3010023
(S.D.N.Y. Oct. 15, 2007) (holding that the retired Commissioner of the New York City Departr
of Corrections was a high level government officiall. deposition will be considered necessaf
under the first prong when “the official’'s testimony will likely lead to discovery of admissi
evidence” and the official has “unique personal knowledge that cannot be obtained elsew
Marisol A. v. Giulianj 1998 WL 132810, at *3.

Applying these standards to the present fattepa the Court is led to the conclusion tha
the present deposition subpoena should be quashed. Assoptredthe Report itself, with its
recommendations critical of Correctional Medicafr&€aas already been obtained by Plaintiff’
Counsel. Indeed, as noted in the Commission’s Letter, dated June 28, 2016, such reports
public documents once they are placed in final fo@allahan Aff., Ex. CAnd, as a governmental
report, the document(s) is presumptively admissiblgal as an exception to the hearsay rukn. F

R.EvID. 803(8);Bridgeway Corp. v. Citibank01 F.3d 134, 143 (2d Cir. 2000).

® Plaintiff has not argued that members of then@ussion of Correction are not high level governmental

officials.
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Thus, what is at issue with this depositiobgoena is not the Report itself, which could e
highly relevant, but rather the facts and the deliberative process that led the Commission gnd the
Medical Review Board to make its recommendati@mgl in particular, to question Correctiong|
Medical Care’s ability to provide quality medical eatit is evident, however, that the Commissian
itself had no unique personal knowledge of the Canmatter, Callahan Aff. at 10 & 11, or of any
related Correctional Medical Care case, and instead based its conclusions the Medical Review

Board’s expertise and upon records, videos, and witness statements that are no doubt equally

—

available to Plaintiff's Counsel. Further, insofes there were other investigations critical ¢
Defendant Correctional Mediddhre, Inc., conducted by the Commission of Correction, those F|nal
Reports would also be separately available to Plaintiff's Codnsel.
In a substantially similar case in the Eastern District of New York, the Defendant Suffolk
County sought to depose five members of the R dReview Board and issued a subpoena for that
purpose.Scott v. County of SuffglR008 WL 4890577 (E.D.N.Y. Oct 31, 2008). The New Yoik
Attorney General’s office opposed enforcemerthefsubpoena, relying upon the “no other sourge
standard” and the court agreed with that rationleat *1. In particular, the court was swayed by
the fact that there was no showing that the subject matter of the @dogegosition — regarding
“specialized information [that] was consulted ¢ach the conclusions that appear in the report] —
was not available elsewhere, or was a proper subject of the depokition.
An identical impediment is present in thiseaas the Plaintiff's Counsel already possesses
the highly detailed Final Report on the death of Mark Cannon, as well as all other Commissjon of

Correction reports concerning Correctional Medical Care, Inc. Counsel also has accgss to

4 In fact, the proposed Amended Complaint that wad fiteth the Court included copies of eighteen separate
Commission of Correction Final Reports that Plaintiff intends to rely upon. Dkt. No. 33.
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Correctional Medical Care’s response to the Aregport, as well as thdedical Review Board’s

criticism of that response. Beyond that, PldiistiCounsel also possesses a twenty-eight pajge

“Assurance of Discontinuance” agreement betwé#sn Office of the Attorney General ang

Correctional Medical Care calling for penalties, restitution, audits and an on-site monitoring, ag well

as a fifty-page report form Public Health Sadas entitled “Retrospective Review of Health Cane

Services at Albany County Correctional Facilityhich audit report covers the period of May 24

2014 to September 22, 2014. Nothing in the pap@mmitted to the Court identify any particulaf

information that might be possessed by the Comomnssi the Board that cannot be obtained read(ly

through some other source, or that would warthatimposition of the time and expense of th
proposed deposition.

The deposition subpoena in question presents a myriad of other practical and proc

problems. Initially, and as noted by ti@mmission’s General Counsel, as of 2016, the

Commission consisted of a three-member paneélthe Medical Review Board was comprised (
six members and a Chairwomen. Callahan Affifeb & 7. Accordingly, no one member could b
the definitive spokesperson for the entire panel concerning their decisional thought proce

course, the Report itself, as the final product, is definitive, but the Plaintiff's Counsel alr

e

cdural
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possesses that Final Report. In addition, Phyllis Harrison- Ross, M.D., who was the signatory of

both the Final Report as well as a June 28, 2016ra@tésl by Plaintiff, and who also was chair of

the Medical Review Board, passed away on Janif, 2017, and therefore is unavailable to [
deposed.
This leads to the second issue. What is being sought by the deposition testimony a

to be testimony of an unretained expert andaperly quashed for this additional reason. As not

e
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by the subpoena, Plaintiff is looking to seek aondtion that Correctional Medical Care, or it$
affiliate, does not provide the type of care timatets appropriate standards. Testimony regarding
whether there has been a deviation from accapestical standards is quintessentially expert |n
nature. See, e.g., Oliver v. Robert Yeager Mental Health C{r398 F.3d 183,190 (2d Cir. 2005
(noting that “a plaintiff ordinarily must introduexpert testimony to establish the relevant medidal
standards that were allegedly violated” and heiit expert assistance a jury will often have r{o
understanding of what constitutes reasonable behawva complex and technical profession sugh
as medicine.”) (internal quotation marks and atagi omitted). This would be true regarding the
specific care provided to Mr. Cannon, as well atefgeneral proposition of Correctional Medicgl
Care’s competence as a facility aimeal provider. Plaintiff noteghat he has obtained his owr
experts on these issues. Keach Aff. at 3.

Plaintiff's Counsel’s attempt to create a legi@hotomy by claiming that he is only seeking
factsfrom the Commission and its Medid¢aview Board, and not an expeptinion, is simply not
a compelling argument. In his Memorandum of LBNeintiff's Counsel specifically notes that the¢
Commission “issued stromgpinionsregarding [Correctional Medal Care’s] wrongdoing” and that
he is seeking to depose an individual whd'ksowledgeable about these facts that led the
Commission to reach thigpinion” Dkt. No. 101-2 at pp. 3 & 5 (emphasis added). Expert
testimony often involves both conclusions arelfictual basis for those conclusionsDR.EVID.
703. While some factual testimony may be solichere, it appears that “the primary purpose pf
the testimony would be to prerst expert opinion evidence Seeln re World Trade Ctr. Lower
Manhattan Disaster Site Litig304 F.R.D. 379, 383 (S.D.N.Y. 2015). Without the proper expert

retention and disclosure, such deposition would be inappropriate.
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Nor is it clear that the 30(b)(6) witness woekken be required to provide the informatio
sought. Courts have recognized a deliberative process privilege, which is meant to protg
decision-making process by encouraging the free #bmformation so tat there might be an
unrestricted analysis upon which a final decision may could be b@seitia Indian Nation of New
York 2001 WL 1708804, at *6. This privilege applies to communications that are |
pre-decisional and deliberativéd. The information sought by the Plaintiff — to wit, the thougl|

process and facts by which the Commission cartteetoonclusion that Correctional Medical Car

might be incapable of providing adequate healthcare — certainly falls within this catédory.

Moreover, the end result of a lengthy deposition process may well be that the Commission
effective in doing what even the Plaintiff’'s coehdescribes as good work; protecting inmate safd
and ensuring quality care. As noted in other cabgh ranking officials, such as the head of
government agency, were routinely deposed, he or she would be “spending their time
depositions and would have no opportutitperform their functions.Marisol A. v. Giulianj 1998
WL 132810, at *3 (citations omitted). The Cotmkes judicial notice that, according to thg
Commission of Corrections End of Year et for the calendar year 2015, the Commissic
received 3315 reportable incidents, including &&rt inmate deaths and 763 inmate assaBis.

New York State Commission of Cortean Annual Report for the year 201&yailable at

http://www.scoc.ny.gov/pdfdocs/annualreport_2015.delbr a court to authorize depositions if

even a small portion of those cases, which of coucadd include the time necessary to prepare f
such deposition, would, in this Court’s opinitre a significant burden on the Commission. Th

is not to say that such depositions of mensbof the Commission of Correction would not b
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authorized in a proper case, but simply that &fdaincing the relevant factors, the Court concludes
that this is not such a case.

WHEREFORE, it is hereby,

19
>
Q

ORDERED, that the Motion of the Commission of Correction to Quash Plaintiff's Subpo
(Dkt. No. 93) is herebERANTED; and it is further

ORDERED, that the Clerk of the Court removeethestrictive filing associated with the
Motion to Quash as the Court has reviewed its contents and deems nothing therein to be properly
shielded from the public’s review.
IT 1SSO ORDERED.

Date: June 27, 2017
Albany, New York

yal S
We art
U.SMMagistrate Judge

® See Lugosch v. Pyramid Co. of Onondat2b F.3d 110 (2d Cir. 2006).
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