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Plaintiff Bernita Richardson, as administrainf the estate of Jimmy Richardson, broug
this action alleging federal and state claims against Defendants Correctional Medical Care
("CMC"), CBH Medical, P.C. ("CBH"), Emre Uar, John Doe Numbers 1-3 (collectively, the
"CMC Defendants"), Schenectady County, Sh&ominic D'Agostino, and John Doe Number

(collectively, the "County Defendants"), and Doctor Russell FriGeeDkt. No. 30-4

ht

, Inc.

4

Plaintiff's claims arise out of Mr. Richardsonigdical care while incarcerated at the Schenectady

County Jail. Presently before the Court are three separate motions to dismiss and a motig

strike filed by Defendants, as well as a motion to amend filed by Plair8#eDkt. Nos. 18, 19,

nto

20, 30. For the following reasons, Plaintiff's motion to amend is granted, Defendants' motipn to

strike is denied, and Defendants' motions to disrare granted in part and denied in part.
Il. BACKGROUND 2

A. The Decedent's Medical Care

Jimmy Richardson died on January 17, 20$6eDkt. No. 30-4 at  15. In the month
leading up to his death, Mr. Richardson was in Schenectady County Jail two different time
First, he was admitted on December 18, 2015 and released on December 28e0ithat 1
16, 19. Second, Mr. Richardson was readmitted to Schenectady County Jail on January 4
where he remained until he died in the early morning hours of January 17,284 &lat 1 20,

32.

tJohn Does 1-3 are unidentified medical stdib were responsible for providing medid
treatment to Mr. Revels, and John Doe Numbe®ad employed as a corrections officer at the
Schenectady County JaibeeDkt. No. 30-4 at | 13-14.

2The following facts are based on the allegations in Plaintiff's proposed amended

complaint. SeeDkt. No. 30-4.
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When he entered the jail on December 18, 2015, Mr. Richardson was not particular
healthy. He suffered from Brugada Synder@hronic Obstructive Pulmonary Disease
("COPD"), hypertension, seizure disorder, chronic pain, and he used a pacemaker, had re
undergone gastric bypass surgery, and had a history of heart att@ekslat  17. Mr.
Richardson took nhumerous medications to treat his various conditions, including Norco an
Lortab, which are opioid pain medicatiorSee id. During Mr. Richardson's first period of
detention in Schenectady County Jail in December 2015, he did not receive any of his pre:
medications.See idat § 18. As a result, he was experiencing a variety of symptoms, inclug
withdrawal from his pain medications, before being released on December 22 S&@lfdl.

After being admitted to the hospital for severe chest pain, shortness of breath, suici
ideations, and diaphoresis, Mr. Richardson wakikted and readmitted to Schenectady Cour
Jail on January 4, 2016&ee idat 1 20. The following day, Mr. Richardson was evaluated by
Defendant Fricke, the doctor at Scheneci@dynty Jail, who confirmed Mr. Richardson's
medical conditionsSee id.Over the following twelve days, Mr. Richardson frequently
complained about chest pain and other medical issues, including severe pain, knee pain,
and dizzinessSee idat § 21. Mr. Richardson's medical records indicate that he reported hi
complaints on January 7, 9, 10, 11, 12, and 14, 28&&.id. The complaints reflect a sense of
urgency. See idat 1 24. In a January 11, 2016 health services request, Mr. Richardson ple
his medication, and says "[I] need to see the Dr. | am hurting so bad. | need heg&!id.

Plaintiff also alleges that Mr. Richardson made additional complaints and showed
additional symptoms that were not reflected in his medical rec&es.id. First, an inmate
reported observing Mr. Richardson repeatedly collapse in the days leading up to his death

there is no mention of this in his medical recor8se idat  22. Second, a different inmate
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reported that Mr. Richardson was complaining of chest and left arm pain in the days leadir]
his death.See idat 1 23. The inmate sought help from a corrections officer, who called a

medical emergencySee id. Medical staff took Mr. Richardsanblood pressure, but they did n

gupto

Dt

provide any further treatment or document any of his symptoms, even though the symptonms were

indicative of potentially serious heart problen®ee id. Third, Mr. Richardson repeatedly
complained to medical staff that he was reateiving his medications, and he included those
complaints in written health services requeSse idat 1 24-26. And on January 12, 2016, ¢
of Mr. Richardson's medical providers wrdteeds ordered last week, not here ye&ée idat
1 262 Despite the evidence to the contrary, Mr. Richardson's medical records indicate thaf
received his medications the entire time he was in the$aié idat § 27.

From January 4 to January 12, 2016, Mr. Richardson received only Tylenol for pain

management, and he was not provided with his prescribed opioid pain mediGsd®itat 1 28.

ne

he

Abruptly discontinuing such medication can cause withdrawal symptoms, which is particul@rly

dangerous for patients with heart problerBge idat § 17. Eventually, Defendant Fricke
provided Mr. Richardson with high doses of piane instead of his prescribed medicati@ee
id. at 1 30. Mr. Richardson's toxicology report shovet the level of morphine in his system fa
exceeded the therapeutic limee id. The high doses of morphine exacerbated Mr. Richard:s
respiratory and cardiac and respiratory proble8ese idat  31.

Defendant Fricke did not contact Mr. Rictleon's treating physicians or any specialist
before changing Mr. Richardson's prescripti@ge id. Indeed, despite Mr. Richardson's

deteriorating health, his frequent complaiis, clear symptoms, and his history of heart

® This excerpt is from a handwritten note, and it is not clear exactly which medicatio

note is referencingSeeDkt. No. 1 at { 26.
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problems, medical staff at the jail never corgdd¥ir. Richardson's treating physicians, referrg
him to a specialist, or sent him to the hospitaee idat  33. On the night before his death, M
Richardson sought medical assistance by alertocayr@ctions officer, John Doe Number 4, to
situation. See idat 1 32. But John Doe Number 4 refused care and instead threatened Mr.
Richardson with disciplinary actiorSee id. Mr. Richardson died of heart failure in the early
morning hours of January 17, 2018ee id.
B. CMC and CBH

CMC is a corporation that provides medical care at numerous county jails, and Def¢
Umar is the president of CMGSee idat 11 7, 11, 34. CMC has "engaged in a well-documer
pattern and practice of providing inadequate and unqualified medical providers at the varid
facilities they manage, as well as inadequate medical care in gerteealitlat § 34. The
complaint includes pages of troubling allegations regarding CMC's business practices and
track record of providing inadequate careaunty jails throughout New York Stat8ee idat 9
35-50. But based on the allegations in the complaint, it is not clear what role, if any, CMC
Schenectady County Jail during the time in question.

Plaintiff alleges that CBH is responsilite providing medical care at the Schenectady
County Jail. See idat § 8. Plaintiff also alleges that, "upon information and belief, CBH
Medical, P.C. is owned by Correctional Medical Care, Irf8ek id. But the complaint includes

no other allegations regarding CMC's relationship to CBH or CMC's role at the Schenectag
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County Jail. Additionally, the complaint does not contain any allegations relating to CBH ar its

policies, practices, or history of providing medical care.

C. Procedural History




On April 14, 2017, Plaintiff Bernita Richardson filed the complaint in this action, and
filed a proposed amended complaint on October 17, 28&@&Dkt. Nos. 1, 30-4. In the proposs
amended complaint, Plaintiff alleges three différeauses of action: (1) deliberate indifference
a serious medical need in violation of the Feenth Amendment as to Defendants Fricke and
John Does 1-4; (2) implementation of municipal policies that violated Mr. Richardson's
constitutional rights as to Defendants CMIBH, Umar, Fricke, Schenectady County, and
D'Agostino; and (3) conscious pain and suffering and wrongful death as to all Defer&kzats.
Dkt. No. 30-4 at 11 55-72.

Defendants filed three separate motiondigmiss. The County Defendants filed one

she
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motion to dismiss.SeeDkt. No. 18. Defendant Russell Fricke filed a separate motion to disgiss.

SeeDkt. No. 20. Finally, the CMC Defendants mdeedismiss, and they also move to strike
certain allegations in the complairfeeDkt. No. 19. Along with her opposition, Plaintiff filed
cross-motion to amend the complaisteeDkt. No. 30.
[ll. LEGAL STANDARD

A motion to dismiss for failure to state a claim pursuant to Federal Rule of Civil
Procedure 12(b)(6) tests the legal sufficiency of the party's claim for r8kef.Patane v. Clark
508 F.3d 106, 111-12 (2d Cir. 2007). In considering the legal sufficiency, a court must acg
true all well-pleaded facts in the pleading and draw all reasonable inferences in the pleadg
favor. See ATSI Commc'ns, Inc. v. Shaar Fund,, 4@3 F.3d 87, 98 (2d Cir. 2007) (citation
omitted). This presumption of truth, however, does not extend to legal concluSEm#shcroft
v. Igbal 556 U.S. 662, 678 (2009) (citation omitted). Although a court's review of a motion
dismiss is generally limited to the facts presented in the pleading, the court may consider

documents that are "integral” to that pleading, even if they are neither physically attached
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incorporated by reference into, the pleadiGge Mangiafico v. Blumentha71 F.3d 391, 398
(2d Cir. 2006) (quotingchambers v. Time Warner, In282 F.3d 147, 152-53 (2d Cir. 2002));
see also Sutton ex rel. Rose v. Wachovia Secs,,408Fed. Appx. 27, 29-30 (2d Cir. 2006)
(noting that, on a motion to dismiss, a court m&g fadicial notice of documents filed in anoth

court).

er

To survive a motion to dismiss, a party need only plead "a short and plain statement of the

claim,"seeFed. R. Civ. P. 8(a)(2), with sufficierdadtual "heft to 'sho[w] that the pleader is
entitled to relief,"Bell Atl. Corp. v. TwombJ\650 U.S. 544, 557 (2007) (quotation omitted).
Under this standard, the pleading's "[flactual allegations must be enough to raise a right of
above the speculative leveid. at 555 (citation omitted), and present claims that are "plausib
on [their] face,'id. at 570. "The plausibility standard is not akin to a ‘probability requiremen
but it asks for more than a sheer possibility that a defendant has acted unlavidiét,'556
U.S. at 678 (citation omitted). "Where a complaint pleads facts that are 'merely consistent
defendant's liability, it 'stops short of the line between possibility and plausibility of "entitlen
to relief."™ Id. (quotingTwombly 550 U.S. at 557). Ultimately, "when the allegations in a
complaint, however true, could not raise a claim of entitlement to reli@pmbly 550 U.S. at
558, or where a plaintiff has "not nudged [it&ims across the line from conceivable to
plausible, the[] complaint must be dismissad,"at 570.
V. DISCUSSION

A. Motion to Amend

Pursuant to Rule 15 of the Federal Rules of Civil Procedure, leave to amend a com
should be freely given “when justice so requires.” Fed. R. Civ. P. 15(a)(2). "[A]bsent evidg

of undue delay, bad faith or dilatory motive on the part of the movant, undue prejudice to tl
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opposing party, or futility, Rule 15's mandate must be obeykthiahan v. N.Y.C. Dep't of
Corrs,, 214 F.3d 275, 283 (2d Cir.2000) (citifgman v. Davis371 U.S. 178, 182, 83 (1962)).
“An amendment to a pleading is futile if the proposed claim could not withstand a motion tg
dismiss pursuant to Fed. R. Civ. P. 12(b)(6\finunziato v. Collecto, In293 F.R.D. 329, 333
(E.D.N.Y. 2013) (citing-ucente v. Int'l Bus. Machs. Cor310 F.3d 243, 258 (2d Cir.2002)).
“Therefore a proposed amendment is not futile if it states a claim upon which relief can be
granted.” Waltz v. Bd. of Educ. of Hoosick Falls Cent. Sch. D, 12-CV-0507, 2013 WL
4811958, *4 (N.D.N.Y. Sept.10, 2013).

As Defendants have had sufficient opportunity to respond to the proposed amendeq
complaint, and Plaintiff does not seek to add new defendants or claims, the merits of the n

to dismiss will be considered in light of the proposed amended complairtiagges. MVP

Health Care 866 F. Supp. 2d 137, 140 (N.D.N.Y.2012). If the proposed amended complainit

cannot survive the motion to dismiss, then Plaintiff's cross-motion to amend will be denied
futile.
B. DeliberateIndifference

As a pretrial detainee at the time of the incidents addressed in the complaint, Plaint

otion

as

ff's

claims are governed by the Due Process Clause of the Fourteenth Amendment, rather thah the

Cruel and Unusual Punishments Clause of the Eight AmendiBestDarnell v. Pineir,d849
F.3d 17, 29 (2d Cir. 2017) (citation omitted). The Supreme Court recently distinguished beg
Eighth and Fourteenth Amendment excessive fol@iens, holding that a pretrial detainee neeq
not demonstrate that an officer accused of uskugessive force was subjectively aware that h
use of force was unreasonabfgee Kingsley v. Hendrickson- U.S. —, 135 S.Ct. 2466, 2470-]

(2015).
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In Darnell, the Second Circuit extended tkmgsleystandard to a pretrial detainee's
allegations related to unconstitutional conditions of confinem@aé Darnell849 F.3d at 35.
The court reasoned, "[u]nlike a violation of Beuel and Unusual Punishments Clause [of the
Eighth Amendment], an official can violattee Due Process Clause of the Fourteenth
Amendment without meting out any punishment, which means that the Due Process Claug
be violated when an official does not haubjective awareness that the official's acts (or
omissions) have subjected the pretrial detainee to a substantial risk of hérm."

AlthoughDarnell involved a challenge to conditions of confinement, district courts in
circuit have also held th&tingsleyshould be applied to pretrial detainees' claims of deliberat
indifference to serious medical need&ee Villafane v. Sposatdo. 16-CV-3674, 2017 WL
4179855, *19 (E.D.N.Y. Aug. 22, 2017) ("District Courts in this circuit have apgliegsleyto
claims for deliberate indifference to medical needslyyd v. City of New Yorkk46 F. Supp. 3d
704, 718 (S.D.N.Y. March 31, 2017) ("The reasoninBaifnell applies equally to claims of
deliberate indifference to serious medical needs under the Fourteenth Amendseerd!¥o
Torrez v. SempjeéNo. 17-CV-1211, 2017 WL 3841686, at *3 (D. Conn. Sept. 1, 2017) ("[F]o
claim of deliberate indifference to mental health needs or unconstitutional conditions of
confinement under the Fourteenth Amendment, a pretrial detainee can satisfy the subjecti
element by showing that the defendants 'knew, or should have known, that the condition p
excessive risk to health or safety™).

Under either the Eighth or the Fourteenth Amendment, a plaintiff's claim for delibera
indifference to a serious medical need is analyzed under a two-prong test. "First, 'the alleg
deprivation of adequate medical care must be "sufficiently seriou@titfimett v. Corizon Med.

Assocs. of N.YNo. 15-CV-7351, 2017 WL 2274485, *3 (S.D.N.Y. May 24, 2017) (quoting
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Spavone v. N.Y. State Dep't of Corr. Sef®E9 F.3d 127, 138 (2d Cir. 2013)). "Second, the
defendant must have acted with deliberate indifference, or a 'sufficiently culpable state of 1
Id. (quotingChance v. Armstrond.43 F.3d 698, 702 (2d Cir. 1998)).

1. Objective Pronty

The objective prong requires "that the alleged deprivation of medical treatment is, in
objective terms, 'sufficiently serious'—that is, the prisoner must prove that his medical nee
‘a condition of urgency, one that may produce death, degeneration, or extremdganssh v.
Wright, 412 F.3d 398, 403 (2d Cir. 2005) (quotiHgmmings v. Gorczyk 34 F.3d 104, 108 (2d
Cir. 1998)). To determine whether inadequate care is "sufficiently serious,"” a court must

"examine how the offending conduct is inadequate and what harm, if any, the inadequacy

caused or will likely cause the prisoneSalahuddin v. Goord467 F.3d 263, 280 (2d Cir. 2006).

Where a plaintiff alleges that inadequate care was provided—instead of alleging a failure t
provide any treatment—the inquiry focuses on "the particular risk of harm faced by a priso
to the challenged deprivation of care, rather than the severity of the prisoner's underlying r
condition, considered in the abstracgtnith v. Carpentei316 F.3d 178, 186 (2d Cir. 2003ge

also Ray v. ZamilysNo. 13-CV-2201, 2017 WL 4329722, *8 (S.D.N.Y. Sept. 27, 2017) (find
that where a "plaintiff suffered from a delay in traant, rather than a complete lack of treatm

the objective element must be satisfied by harm that resulted from the delay").

* The standard for establishing the objective prong of a deliberate indifference clain
not affected byparnell. See Felicianp2017 WL 1189747, at *10. Therefore, "the objective
prong of a deliberate-indifference claim is the same regardless of whether the inmate is a
convicted prisoner or a pretrial detaineé&d” The Court notes, however, that the term "object
prong" is somewhat misleading in the context of a Fourteenth Amendment deliberate indiff
claim. As the Court explains below, af@arnell, both prongs of such a claim are now analyz
under an objective standard.
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Generally, complaints of chest pain alone do not constitute a sufficiently serious me
condition. See, e.gHutchinson v. N.Y. State Corr. OfficeMo. 02-CV-2407, 2003 WL
22056997, *5 (S.D.N.Y. Sept. 4, 2003). However, a number of district courts in this circuit
found that heart conditions can be sufficiently serious under certain circumst&eesSmith v.
Outlaw, No. 15-CV-9961, 2017 WL 4417699, *4 (S.D.N.Y. Sept. 30, 2017) (holding that a
prisoner satisfies the objective prong of the deliberate indifference inquiry when he has a

existing heart condition, presents with chest pain and arm stiffness, has not been provided

his medication, and is denied treatmeglvin v. County of Westchest&o. 14-CV-2995, 2016

WL 1254349, *5 (S.D.N.Y. Mar. 29, 2016) (findingatha plaintiff's condition was sufficiently
serious where he presented with severe chest pain, high blood pressure, and a very low p
rate);Zikianda v. County of Albanio. 12-CV-1194, 2015 WL 5510956, *28 (N.D.N.Y. Sept.
15, 2015) ("[F]ailing to treat congestive heart failure, which can cause a patient's heart to S
beating, surely qualifies as a serious medical need").

It is well established that the state "is not constitutionally obligated . . . to construct
perfect plan for [medical] care that exceeds wwhataverage reasonable person would expect
avail [him]self of' outside of prison.Thompson v. RaceftBlo. 11-CV-1372, 2012 WL
12884469, *2 (N.D.N.Y. Aug. 2, 2012) (alterations in original) (quobegn v. Coughlin804
F.2d 207, 215 (2d Cir. 1986)). A mere disagreement with a prescribed course of treatmen
sufficient to establish a violation of the Eighth or Fourteenth Amendn@=#.Moolenaar v.
ChampagneNo. 03-CV-1464, 2006 WL 2795339, *6 (N.D.N.Y. Sept. 26, 2006). But this is
a case of Plaintiff simply disagreeing witlparticular medication or diagnostic technique.
Plaintiff alleges that Mr. Richardson had a history of heart problems—including Brugada

Syndrome and a history of heart attacks—and he frequently complained to the medical stg
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symptoms, which included chest pain radiating into the left arm, dizziness, and "collapsing
incidents." Despite Mr. Richardson's medicstory and his troubling symptoms, Plaintiff
alleges that Mr. Richardson was not provided any of his medications for the majority of the
he was in Schenectady County Jail, and thav&® provided no other treatment for his heart
conditions.

In a similar case in this district, the court found that the objective prong was satisfie
where the plaintiff alleged that the treatment of the decedent's "congestive heart failure . .
grossly inadequate from the starZikiandg 2015 WL 5510956, at *2%ee also Johnson v.
Wright, 234 F. Supp. 2d 352, 360 (S.D.N.Y. 2002) ("Although federal courts are reluctant tg
'second guess medical judgments and constitutionalize [medical malpractice claims]' wher
prisoner has actually received medical treatment, deliberate indifference will be found whe
medical attention rendered was so woefully inadequate as to amount to no treatment at all
(alterations in original) (quoting/estlake v. Luca$37 F.2d 857, 860 n.5 (6th Cir. 1976)). In
this case, the Plaintiff's allegations satisfy the objective prong because Mr. Richardson fac
substantial risk of serious harm due to the deprivation of care.

2. Mental Element Prong

"After Darnell, 'deliberate indifference’ is now 'defined objectively," and the 'Due Pro
Clause can be violated when an official doeshaste subjective awareness that the official's g
(or omissions) have subjected the pretrial detainee to a substantial risk of serious lHagd."
246 F. Supp. at 719 (quotim@arnell, 849 F.3d at 35). A pretrial detainee suing for deliberate

indifference under the Fourteenth Amendment "is required to show only that the prison offi

acted with objective recklessness, or that the defendant 'knew or should have known' that
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excessive risk to health or safety’ would resu@rimmett 2017 WL 2274485, at *4 (quoting
Darnell, 849 F.3d at 35).

3. Defendant Fricke and John Does 1-3

It has long been the rule in this circuit that "negligence, even if it constitutes medical
malpractice, does not, without more, engender a constitutional cl@lay'v. Kellmurray 465
Fed. Appx. 46, 47 (2d Cir. 2012) (quoti@ipance 143 F.3d at 703). Even aftearnell, it
remains the case that "something more than negligence is needed to elevate a claim of medical
misconduct to a constitutional tortDavis v. McCreadyNo. 14-CV-6405, 2017 WL 4803918,
*9 (S.D.N.Y. Oct. 23, 2017xee also Darnell849 F.3d at 36 ("But any 8 1983 claim for a
violation of due process requires proof ahans regyreater than mere negligence"). But
distinguishing between negligent and reckless medical care is a difficult task, especially at|the
motion-to-dismiss stage where courts lack the benefit of expert opiSeaMcCready2017
WL 4803918, at *9. The distinction between the two "depends on the degree of risk assodiated
with the practitioner's conductld.

Here, Defendant Fricke was allegedly aware of Mr. Richardson's history of heart
problems, his complaints of chest and arm pain, and his recent hospitalization for chest pajin.
However, Plaintiff also alleges that Mr. Rarkdlson was not provided with any medication during
his first stint in the Schenectady County Jail, and he was not provided medication for nine pf
fourteen days during his second stint. Heswat referred to a cardiologist, hospitalized, or
provided any other treatment for his headlppems until his death on January 17, 2016, from @
cardiac arrhythmia. 18mith v. OutlawNo. 15-CV-9961, 2017 WL 4417699, *4 (S.D.N.Y. Sept.

30, 2017), the plaintiff had a pre-existing heart condition and complained of chest pain, as|well as

stiffness and numbness in the left arm. The court held that although those circumstances (did not

13




require the physician's assistant to provide any specific form of treatment, some action shq
have been takerSee id. Therefore, the Court found that the plaintiff had sufficiently alleged
objective recklessnes§ee id.In this case, accepting all allegations as true and drawing all
reasonable inferences in Plaintiff's favor, Dr. Fricke knew or should have known that depri
Mr. Richardson of his medication and other formsaxe would result in an excessive risk to N
Richardson's health.

Plaintiff also alleges that medical statfthe Schenectady County Jail omitted certain
events from Mr. Richardson's medical recondd fabricated other records. In particular,
Plaintiff alleges that medical staff failedrecord the fact that Mr. Richardson repeatedly
collapsed in the days leading up to his death, that they did not document a medical emerg
caused by Mr. Richardson's chest and arm pain, and that they falsified records pertaining 1
Richardson's medication. Therefore, Plaintif§ ladleged that the medical staff acted with a
sufficiently culpable state of mind and werdilderately indifferent to Mr. Richardson's serious
medical needsSee Grimmet2017 WL 2274485, at *4 (finding the mental-state prong satisf
where the plaintiff alleged that a doctor intentionally omitted facts from the plaintiff's medic
records).

5. Municipal Liability

A municipality "may not be held liable under Section 1983 unless the challenged ac|
was performed pursuant to a municipal policy or custoRoWwers v. GipsgrNo. 04-CV-6338,
2004 WL 2123490, *2 (W.D.N.Y. Sept. 14, 2004) (citidgnell v. Dep't of Soc. Serv36 U.S.
658, 694 (1978)). This is because "[m]unicipalities are not subject to Section 1983 liability
on the basis of eespondeat superiadheory." Id., at *2. As a result, to demonstratenell

liability, a plaintiff must allege a violation of constitutional rights by employees of the

14

uld

ng

r.

ency

o Mr.

ed

fion

solely




municipality and "(1) 'the existence of a municipal policy or custom . . . that caused his inju
beyond merely employing the misbehaving officer[s]’; and (2) 'a causal connection—an
"affirmative link"—between the policy and the deprivation of his constitutional rightatper
v. City of New York424 Fed. Appx. 36, 38 (2d Cir. 2011) (quotwigpolis v. Village of
Haverstraw 768 F.2d 40, 44 (2d Cir. 1985)).

"Although Monell dealt with municipal employers, its rationale has been extended to
private businessesPowell v. Correc. Med. Care, IndNo. 13-CV-6842, 2014 WL 4229980, *q
(S.D.N.Y. Aug. 15, 2014) (quotingojas v. Alexander's Dep't Store, @24 F.2d 406, 409 (2d
Cir. 1990));see alsd-eder v. SposatdNo. 11-CV-93, 2014 WL 1801137, *6 (E.D.N.Y. May 7,
2014) ("Because Armor was hired to fulfill the state's constitutional obligation to provide
necessary medical care for its inmates, Armor . . . [was] ‘acting under the color of state law
purposes of Section 1983").

"A plaintiff may plead a municipal policy or custom by alleging: (1) a formal policy,

promulgated or adopted by the entity; or (2) that an official with policymaking authority took

action or made a specific decision which caused the alleged violation of constitutional right
(3) the existence of an unlawful practice by subordinate officials that was so permanent or
settled so as to constitute a ‘custom or usage,' and that the practice was so widespread ag
the constructive acquiescence of policymaking officiashiepherd v. Powerslo. 11-CV-6860,
2012 WL 4477241, *9 (S.D.N.Y. Sept. 27, 2012) (internal quotation marks omitted).
Here, Plaintiff alleges that the inadequate care was caused by a policy or custom of
Indeed, the complaint contains pages of allegations regarding CMC's "pattern and practice
providing inadequate medical careSeeDkt. No. 1 at § 34. But Plaintiff does not allege that

CMC was responsible for providing medical care at the Schenectady County Jail. Instead

15

ries

for

S; or
well

to imply

CMC.

of ...

she




alleges that CBH had that responsibility; it is not clear what role, if any, CMC played at thejall.
See idat 1 8. Although the complaint alleges, upon information and belief, that CBH is owped
by CMC, it does not provide any further information regarding the relationship between thg two
entities. Even if CMC does own CBH, that alone is not sufficient to hold CMC liable for CBH's
conduct. See DeJesus v. Sears, Roebuck & &bF.3d 65, 69 (2d Cir. 1996) ("As a general
matter . . . a corporate relationship alone issudficient to bind [a parent corporation for the
actions of its subsidiary]" (alteration in original)). Additionally, the complaint only mentions
CBH a handful of times, and it does not contain any allegations that could allow the Court {o
conclude that CBH itself has a custompractice of providing inadequate care.
Similarly, Plaintiff's § 1983 allegations against the County Defendants rest entirely gn

CMC's alleged custom or practice of providing inadequate medical care. Since Plaintiff does not

allege that CMC was responsible for providing medical care at the Schenectady County Jgil,
CMC's policies and practices do not provide a sufficient basis for establishing liability as tg the
County Defendants. Therefore, the Countyebdants' motion to dismiss Plaintiff's § 1983
claims is granted.
C. State Law Claims

1. The County Defendants

The County Defendants move to dismiss Rifiis state law claims against Schenectady

County and D'AgostinoSeeDkt. No. 18-1 at 6, 11. First, the County Defendants argue that

Defendant D'Agostino cannot be held liable fa #tts or omissions of corrections officegee

®* The CMC Defendants move to strike large chunks of Plaintiff's complaint that are related

to the allegations of municipal liability against CMSeeDkt. No. 19-2 at 19-23. Since the

Court dismisses the municipal liability claims against CMC and CBH, the motion to strike i$
denied as moot.
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id. at 6 (citingBarr v. Albany County50 N.Y.2d 247, 257 (1980)). Second, the County
Defendants argue that state law claims against the County must be dismissed because it 1
be held vicariously liable for the acts of corrections offic&se idat 11 (citingDe Ratafia v.
County of ColumbiaNo. 13-CV-174, 2013 WL 5423871, *10 (N.D.N.Y. Sept. 26, 2013)).

Plaintiff fails to address these arguments in her opposition to the County Defendant
motion to dismiss. Since Plaintiff does nesart any other basis for liability under state law
against the County Defendants, Plaintiff'sestatv claims against the County Defendants are
dismissed.See Robinson v. Fischédo. 09-CV-8882, 2010 WL 5376204, *10 (S.D.N.Y. Dec.
29, 2010) ("Federal courts have the discretion to deem a claim abandoned when a defend
moves to dismiss that claim and the plaintiffi§ao address in their opposition papers defenda
arguments for dismissing such a clainggg alsdiv. 1181 Amalgamated Transit Union—N.Y.
Emps. Pension Fund v. R & C Transit, Indo. 16-CV-2481, 2018 WL 794572, *4 (E.D.N.Y.
Feb. 7, 2018) (collecting cases).

2. The CMC Defendants

The CMC Defendants argue that Plaintiffatstlaw claims should be dismissed becau
Plaintiff did not file a certificate of merit @hg with her complaint as required by C.P.L.R. §
3012-a.SeeDkt. No. 19-2 at 16. The statute "requires counsel to submit a certificate of me
declaring that he or she has consulted with at least one licensed physician who is knowled
regarding the relevant issues in the action, has reviewed the case,” and has concluded tha
a reasonable basis for commencement of an acBaicagno v. Orthopedic Assoc. of Dutches
Cty., PG 148 A.D.3d 1279, 1280 (3d Dep't 2017). However, "the mere failure to timely file

certificate of merit] does not support dismissal of [an] actiwh,'and Plaintiff submitted a
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certificate of merit on November 13, 205&eDkt. No. 37. Therefore, the CMC Defendants'
motion to dismiss Plaintiff's state law claims is denied.
D. Punitive Damages

The CMC Defendants argue that Plaintiff figiged to allege facts that would support af

award of punitive damage&eeDkt. No. 19-2 at 18-19. "To recover punitive damages unde

1983 against a government official in his individual capacity, the Plaintiff must show that the

official acted with a malicious or evil intent or callous disregard of the Plaintiff's federally
protected rights."Helijas, 2016 WL 5374124, at *17 (quotirRyitchard v. Town of New
Hartford, No. 14-CV-1477, 2016 WL 4523986, *4 n.2 (N.D.N.Y. Aug. 22, 2016)). In this ca|
the question of whether Defendants possessed'saltbus disregard” is better addressed with
the benefit of an evidentiary recor8ee id.see also Phelan ex rel. Phelan v. Torids. 04-CV-

3538, 2005 WL 4655382, *15 (E.D.N.Y. Sept. 20, 2005) ("Generally, the issue of whether 1

8

(0]

award punitive damages is an issue for the jury to decide based on an evaluation of plaintiff's

proof of 'sufficiently serious misconduct™) (quotiSgith v. Wade461 U.S. 30, 52 (1983)).
V. CONCLUSION
After carefully reviewing the entire record in this matter, the parties' submissions an
applicable law, and for the above-stated reasons, the Court hereby
ORDERS that Plaintiff's cross-motion to amend (Dkt. No. 306RANTED ; and the

Court further
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ORDERS that the County Defendants' motion to dismiss (Dkt. No. 18RANTED
and Defendants Schenectady County and Dominic D'Agostino may be ternlinatkthe Court
further

ORDERS that Defendant Fricke's motion to dismiss (Dkt. No. 2@QENIED; and the
Court further

ORDERSthat the CMC Defendants' motion to dismiss (Dkt. No. 1RANTED in
part as to the deliberate indifference and municipal liability claims against Correctional Me
Care, Inc., CBH Medical, P.C., and Emre Umar, and the motbEMIED in part as to
Plaintiff's state law claims, and Plaintiff'slitberate indifference claims against Defendants
Russell Fricke and John Does 1-3; and the Court further

ORDERS that the CMC Defendants' motion to strike (Dkt. No. 1DENIED as moot
and the Court further

ORDERS that the Clerk of the Court serve a copy of this Memorandum-Decision an
Order on all parties in accordance with the Local Rules.
IT IS SO ORDERED.

Dated: March 28, 2018 % /’ ﬂré z ;
Albany, New York 7

Mae A. D'Agosting’/
U.S. District Judge

®The County Defendants do not move to dssrthe deliberate indifference claim again
John Doe Number 4.
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