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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

DANIEL MILLER and KRISTERFER PASSINO,

Plaintiffs,
V. Cv19030(LEK/ATB)

ANTHONY J. ANNUCCI, etal.,

Defendants.

MEMORANDUM DECISION AND ORDER

INTRODUCTION

Pro se plaintiffs Daniel Miller and Kristerf@assino commenced this action in New
York State Supreme Court, Oneida County, against twenty defendants alil &tidyge
employees of the New York State Department of Corrections and Community Siapervis
(“DOCCS”) or the Office of Mental Health (“OMH”)Plaintiffs assert claims pursuant to 42
U.S.C. § 1983, 42 U.S.C. 8§ 198Be Americans with Disabilities Act2 U.S.C. § 1210kt seq
(“ADA"), and 8§ 504 of the Rehabilitation Act (“RA”) arising out of their confinement at Marcy
Correctional Facility (Marcy C.F.”).SeeDkt. No. 2 (“Complaint”). On January 18, 2019,
Defendants removed this action from state court and paid the statutory fdirigkfie No. 1
(“Notice of Removal”).

On January 11, 2019, Defendants requested an initial screening of the Complaint

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nyndce/9:2019cv00030/117458/
https://docs.justia.com/cases/federal/district-courts/new-york/nyndce/9:2019cv00030/117458/25/
https://dockets.justia.com/

pursuant to 28 U.S.C. § 1915/kt. No. 5 (“Defendants’ Request for Screening”). On February
4, 2019, the Court granted Defendants’ motion and the Clerk forwarded the Cartapthen
Court for review. Dkt. No. 9 (“February 4, 2019 Text Order”). Miller did not object to thalinit
screeningbut presented procedural challenges to the rentdvkl. No. 7 (“Submission in
Support”) at 1. Miller movedbr a preliminary injunctiorwith a motion to seal selected exhibits
submitted in support of the motion for injunctive relief. Dkt. No. &6t Pl MotiorY); Dkt. Nos.
7,12, 13, 16, and 20 (“Submissions in Support”); Dkt. Nos. 14 and 19 (“Submissions in Support
with Motions to Seal”). Defendants oppose the motions. Dkt. Nos. 10 (“Oppositiorstdé|
Motion”), 11 (“Defendants’ Exhibit”), 17 (“Opposition to Motion to Seal”). On March 22, 2019,
Miller filed a second motion for preliminary injunctipbBkt. No. 22 (“Second Pl Motion”),
which defendants also oppose. Dkt. No. 23 (“Opposition to Second PI Notitmwever, on
May 6, 2019, Miller filed a motion seeking to withdraw all pending motions. Dkt. No. 24
(“Letter Motion to Withdraw”).
. REMOVAL

The Complaint contains claims for violations of Plaintiffs’ First, Eighth, andtEenth
Amendment rights, as well as ADA, RA, and state law claims, related to incidengsily at
Marcy C.F. from March 2016 through September 2&Ee generallompl. On October 18,

2018, Plaintiffs filed their Complaint in state court. Compl.

! Defendants also requested a review pursuant to 28 U.S.C. § 1915(e). Because
Defendants have paid the filing the fee, a review pursuant to section 1915(e) isranteua

2 passino did not file a response to the removal or request for screening.



From December 17, 2018 until January 4, 2019, Plaintiffs served Defendants with
summonses and the Complaint in accordance with a state court order allowimafiate
service.Notice of Removal at 3; Dkt No. 2{“Order Permitting Substitute Service”).

On January 8, 2019, Defendants filed a notice of removal pursuant to 28 U.S.C. § 1441
premised on federauestion jurisdiction. Notice of Removal.

A. Legal Standard

8 1441, which sets forth the jurisdictional basis for removal, states that “anyctien a
brought in a State court of which the district courts of the United States hgwlor
jurisdiction, may be removed by the defendant or the deféndarthe district court of the
United States for the district and division embracing the place where siahiagiending.” e

alsoLincoln Prop. Co. v. Roche, 546 U.S. 81, 83 (2005) (explaining that § 1441 “authorizes the

removal of civil actions from state court to federal court when the action initrastdte court is
one that could have been brought, originally, in a federal district cGuttvever, “[ijn light of
the congressional intent to restrict federal court jurisdiction, as well asplogtance of
preserving the independence of state governments, federal courts corestamadhal statute

narrowly, resolving any doubts against removability.” Purdue Pharma L.P. v. Kenfidzky

F.3d 208, 213 (2d Cir. 2013) (quoting Lupo v. Human A$fdnt’l, Inc., 28 F.3d 269, 274 (2d

3 Certain civil actionsncluding suitsagainst railroads or common carriers, civil actions
arising under the workmen’s compensation laws of a state, and any civil aidiog arder
section 40302 of the Violence Against Women Act, may not be removed to any district court of
the United StateSee?28 U.S.C. § 1445. Plaintiffs do not claim that this case falls within any
category olnonremovable actions.



Cir. 1994)).
28 U.S.C. § 1446, which sets forth the procedural requirements for removal to federal
court, states:

The notice of removal of a civil action or proceeding shall be filed
within 30 days after the receipt by defendant, through service or
otherwise, of a copy of the initial pleading setting forth the claim for
relief upon which such action or proceeding is based, or within 30
days after the service of summons upon the defendant if such initial
pleading hashen been filed in court and is not required to be served
on the defendant, whichever period is shorter.

§ 1446(b)(1). The thirtylay window for removal contained §11446(b)(1), while not

jurisdictional, is “rigorously enforce[d]” by courts absent a finding ofveror estoppel.

Somlyo v. J. LeRob Enters., Inc., 932 F.2d 1043, 1046 (2d Cir. 1991), superseded on other

grounds in Contino v. United States, 535 F.3d 124, 127 (2d Cir. 2008).

After an action is removed from state court to federal court, remand may bedgrante
one of two grounds: (1) a defect in removal procedure or (2) a lack of subject oraticgion.
28 U.S.C. § 1447(c). A motion to remand “on the basis of any defect other than lack of subject
matter jurisdiction must be made within 30 days after the filing of the notice of remava
1d.4
B. Analysis

Liberally construed, Miller objects to Defendants’ removal of #gison by asserting that

4 Defendants filed their Nixe of Removal on January 8, 2019. Dkt. No. 1. Miller
objected to the removal on January 30, 2019, within th@a3Gime limit for raising procedural
defects. Dkt. No. 7.



the Notice of Petition and Petition for Removal were not served with a docket number or
reference to an assigned judge. Dkt. Nos. 7, 14. Defendants have not responded to Miller's
objection.

On the same day that the Notice of Realavas filed, Defendants provided Miller with a
copy of the Notice. Notice of Removal. While Defendants did not serve a copy of the
file-stamped Notice of Removal bearing the docket number and assigned judgeutbedalb

so was not a violation of § 1446(®ark v. McGowanNo. 11CV-3454, 2011 WL 4963759, at

*4 (E.D.N.Y. Oct. 19, 2011). On January 9, 2019, Plaintiffs were served with a Text Order,
issued by The HonorabkndrewT. Baxter,U.S. Magistrate Judgagdvising Plaintiffs that the
action wa removed. Dkt. No. 3. Miller does not allege that he did not receive the Text Order.
Indeed, on January 25, 2019, Miller filed a letter motion addressed to Judge Baxtdrewith t
docket number. Dkt. No. 6.he “prefiling delivery of theNotice ofRemovaland subsequent
confirmation” by the Court, one day later, satisfies the requirements of § 1486¢@Park 2011
WL 4963759, at *5.

Since this action was properly removed in accordances8&ittd41(a) and 1446, the
Court will review the Complaint pursuant to 8 1915A.
1. SUFFICIENCY OF THE COMPLAINT

A. Standard of Review

BecausdPlaintiffs seek relief from an officer or employee of a governmental ettigy,
Court must consider the sufficiency of the allegations set forth in the Complairtitioflig

8 1915A. Under § 1915A, a court must review any “complaint in a civil action ichveh



prisoner seeks redress from a governmental entity or officer or erepddgegovernmental
entity” and must “identify cognizable claims or dismiss the complaint, or atippof the
complaint, if the complaint . . . is frivolous, malicious, ordad state a claim upon which relief

may be granted; ar. . seeks monetary relief from a defendant who is immune from such relief.”

8 1915A(b);seealsoCarr v. Dvorin, 171 F.3d 115, 116 (2d Cir. 1999) (per curiam) (noting that
8 1915A applies to all actions brought by prisoners against government officials evehavhe
filing fee has been pajd

When reviewing a complaint, the Coatsolooks to Rule 8 of thEederal Rules of Civil
Procedurewhichprovides that a pleading shall contain “a short aath@tatement of the claim
showing that the pleader is entitled to reli§eeFed. R. Civ. P. 8(a)(2). A court should not
dismiss a complaint if the plaintiff has stated “enough facts to state a claim to lisf th

plausible on its face Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial

plausibility when the plaintiff pleads factual content that allows the court o tieareasonable

inference that the defendant is liable for the misconduct alledstcroft v. Igbal 556 U.S.

662, 678 (2009). While the court should construe the factual allegations in the light most
favorable to the plaintiff, “the tenet that a court must accept as true all of tatialhes
contained in a complaint is inapplicable to legal conclusidds:Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, doaeot Isliffi
(citing Twombly, 550 U.S. at 555). Rule 8 “demands more than an unadorned,
the-defendant-unlawfullfxarmedme accusation.ld. Thus, a pleading that contains only

allegations which “are so vague as to fail to give the defendants adequate noecelafb



against them” is subject to dismissaéheehy v. Brown, 335 F. App’x 102, 104 (2d Cir. 2009).

A pleading by a pro se litigh must be construed liberally and interpreted to raise the

strongest arguments that it suggeSee, e.g.Sealed Plaintiff v. Sealed Defendant, 537 F.3d

185, 191 (2d Cir. 2008) (“On occasions too numerous to count, we have reminded district

courts” thata pro se plaintiff's pleadings must be construed liberdfigjtlips v. Girdich 408

F.3d 124, 130 (2d Cir. 2005) (“We leave it for the district court to determine what otines,cla
if any, [plaintiff] has raised. In so doing, the court’s imagination should beslihaitly by
[plaintiff's] factual allegations, not by the legal claims set out in his pleadin@aifgos v.
Hopkins, 14 F.3d 787, 790 (2d Cir. 1994) (“[W]e read [a pro se litigant’s] supporting papers
liberally, and will interpret them to ree the strongest arguments that they suggesiaihes v.
Kerner, 404 U.S. 519, 520 (1972) (holding that a pro se litigant’s complaint is to be held “to less
stringent standards than formal pleadings drafted by lawyers.”).

B. Summary of the Complaint®

Theincidents that form the foundation for the Complaint occurred while Plaintifis wer
confined at Marcy C.FSe2 generallyCompl. Plaintiffs are DOCCS inmates convicted of sexual

offenses|d. at 8.

> The Complaint includes exhibitSeeCompl. at 39-76. To the extent that the bihi
are relevant to the incidents described in the Complaint, the Court will consider tipta@bmas
well as any documents attached as exhibits (etec Indus., Inc. v. Sum Holding L.P., 949
F.2d 42, 47 (2d Cir. 1991) (“[T]he complaint is deemedtdude any written instrument
attached to it as an exhibit or any statements or documents incorporategnef@rence.”). The
Court may also consider matters of which judicial notice may be taken, such iadifogs,
judicial documents, and official court records associated with those proce&beged. R. of
Evid. 201 and 1005; Global Network Communications, Inc. v. City of New York, 458 F.3d 150,
157 (2d Cir. 2006).




1. Factual Allegationsregarding Miller
In December 2015, Miller, who is disabled and confined to a wheelchair, was tredisferr
from Downstate Correctional Facility (“Downstate C.F.”) to Marcy C.fhaout an evaluation,
to participate in the PriseBased Sex Offender Treatment Program (“PBSOFTR»mpl. at 8.
In March 2016, Miller, Passino, and other inmates filed an action in the New York State
Supreme Court, Oneida County against the Director of the Mental HygieneSergales
(“MHLS”), Ann Marie Sullivan, and DOCCS Commissioner Anthony Annudd. at 9, 11;

Dkt. No. 147 at +13;Miller v. CreahanNo. CA2016-000711 (N.Y. Sup. Ct., Oneida Cty)

(“Miller 1). In that suit, Plaintiffs claimed that they were abused and mistreated BBGtaff
at Marcy C.F. and by OMH staff assigned to the PBSOTP. Compl. at 8. Plantifibt a
declaratory judgment compelling MHLS to provide an attorney to advocate fentsatn the
PBSOTPId. at 9. Plaintiffs served the complaint in April 201d.

On April 20, 2016, defendant Nora L. Staring, Miller’s primary clinician, attechf
persuade Miller to sign a proposed Behavior Contract (“BC”) and Individual SéHane
(“ISP”) that containedfalse informatiorf. Compl. at 10-11. On April 28, 2016, Miller filed a

complaint with the Department of Education and Office of Professional Ethicsa§éaring

®“The PBSOTP provides an intensive sex offender treatment program to inmates
incarcerated with DOCCS who have been classified as high risk for committexgial offense
upon release from prison. This program is operated by OMH clinical personiiel BQCCS
facilities and is designed to address the multiple risk factors presenteid pgpulation.’See
https://omh.ny.gov/omhweb/forensic/bis(idst visited Apr. 18, 2019).

’ The Director is nohamed as a defendant herein.


https://omh.ny.gov/omhweb/forensic/bisot/

and defendant PBSOTP Unit Chief, Bud C. Ballinger,ldll.

On April 29, 2016, Staring told Miller that she conspired with Ballinger and defendants
Psychologist Christine A. Pallas aR8SOTPAssistam Unit Chief Aaron Shupp to retaliate
against him for filing the civil action against OMH staff and to prevent him from filittianal
actions.d. at 11. On the same day, Staring, Ballinger, Pallas, and Satipppt[ed] to
intimidate’ Miller to persuade him to sign a BC and ISP that limited his right to use the
grievance system or commence civil actions, and also prevented Miller fromgsas&istance
with sweeping, mopping, bending, and liftind. at 12. The BC and ISP also contained false
inculpatory statements, allegedly by Miller, that related to violations of the PBSQ.TP.
Defendants also presented Miller with a document titled “Notice of VolunteyiBsal” with
the caption oMiller 1. 1d. Miller was warned that if he did not sign the documents, he cbeld “
expelled from the PBSOTRINd referred for an Article 10 proceeding pursuant to the Mental
Health Law (“MHL").8 Id. On May 4, 2016, Ballinger and Pallas attempted, for a second time, to
coerce Miller into signing the documenid. at 13.

On or about May 1, 2016, Miller observed defendant Erica Hughes, Passino’s primary
clinician/psychologistperforming oral sex on Passino in Building 26, Room 14. Compl. at 10,
18. At 12:30PM, defendant LCSW Megan Thomas (“M. Thomas”), Hughes, Pallas, and Staring
approached Miller in his housing unit and threatened him with an Article 10 evaludi®n if

“reveal[ed] anything” he witnesseml. at 19.

8 MHL Article 10 pertains to “Sex Offenders Requiring Civil Commitment or
Supervision.” N.Y. MHL 810.01.



On May 5, 2016, Miller's cube was searched, unsuccessfully, for contraand
security staff member and a sergeant not named as deferidaatd4. Later the same day, at
approximately 7:3®M, an unidentified sergeant told Miller that OMH Commissioner Ann
Marie Sullivan, OMH Director of Forensic Services Naomi Freeman, and Olvddtor of Sex
Offender Treatment Christopher Kunkle disclosed information to Ballinger dlas Ralated to
Miller's confinement at Mid Hudson Psychiatric Facilitg. at 1415. Specifically, Ballinger
and Pallas were infored that Miller previously accused an employee of Mid Hudson Psychiatric
Facility of assault and filed a civil action against the emplolge&.hey were also informed that,
because of the accusation, the employee was prosecuted, convicted, atdl fatelb. The
sergeant explained that the information was disclosed in an attempt to prefemirdn
prosecuting his pending litigatiotd.

On May 9, 2016, Miller filed a motion for a temporary restraining ordéfilier 1.
Compl. at 15; Dkt. No. 1Z-at 2-13. Miller sought an order enjoining Sullivan, Ballinger, Pallas,
and defendant Marcy C.F. Superintendent Justin Thomas from preventing him fratmgtigs
cases, suspending or terminating Miller from the PBSOTP withoufigid cause, transferring
Miller to another facility, and preventing further retaliation. Dkt. No. 14-7 at 2-1i8r\derved
copies of the motion upon J. Thomas, Sullivan, Kunkle, Ballinger, Pallas, Annucci, axelvthe
York Attorney General. Compl. at 16.

On May 11, 2016, Pallas and Staring attempted to persuade Miller to sign the BC, ISP,
and Notice of Dismissal by threatening to terminate him from the PBSI@.T&.16. On the

same day, Ballinger, Pallas, and Staring filed a false misbehavior allpgmg that Miller

10



interfered with a meeting when he served “legal papers for an injunction” angStdr at 16~
17. Sullivan, Freeman, Shupp, J. Thomas, and Kunkle dirdetedto file the reportd. at 17
18.

On May 12, 2016, Sullivan, Freeman, Kunkle, Shupp, Ballinger, and J. Thomas
participated in a video conference. Compl. at 17. The parties discussed tragn8idter out of
the program and told Sergeant LaQutipat Miller attempted to “post” Pallas’ h@maddress
with intent to “cause her harm.” Id.

On May 13, 2016, Miller received a termination letter from Ballinigerat 18. The letter
informed Miller that he was discharged because he served Staring withdpges lal. Miller

was transferred to Bnklin Correctional Facility (“Franklin C.F.”5eeMiller v. Annucci, et. al.,

No. 7:17€V-4698 (S.D.N.Y. filed June 2017)Miller 11™), Dkt. No. 86 at 30.

From May 2016 until January 2017, Miller sent letters to defendants ExecutiveoDirect
of Central New York Psychiatric Center (“*CNYPC”) Deborah McCullogh an®
Investigator Jill Grant complaining of the “sexual exploits” of OMH staff inclgdiallas ad

Hughes. Compl. at 28eeMiller Il at31. McCulloch and Grant refused to investigate the

allegations and found the complaints to be “unsubstantiated.” Id.
On June 21, 2017, Miller filed an action in the United States District Court for the

Southern Dstrict of New York in which he asserted claims for constitutional violations during

¥ LaQuay is not a named defendant.
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his confinement at Green Haven Correctional Facility (“Green Haven C.F.”)ran&lii C.F°

Miller v. Annucci, et. al., No. 1TGV-4698 (S.D.N.Y. filed June 2017)NMiller 11"). Compl. at

22.

In August 2018, while Miller was confined at Groveland Correctional Facility, he
requested and received approval for a hardship transfer to Woodbourne Correctiityal Fa
(“Woodbourne C.F.”). Compl. at 22; Dkt. No. Bdat 6-15. However, in September 2018,
without explanation, Annucci, Sullivan, and Freeman, interfered with the transfe roinead e
Miller to the PBSOTP at Marcy C.H. Miller arrived at Marcy C.F. on September 19, 2Qd8.
at 23.

On September 21, 2018, Miller wrote to Annucci, Sullivan, J. Thomas, Kunkle,
Ballinger, defendant DOCCS Deputy Commissioner Jeff McKoy, and defendantyDeput
Superintendent of Marcy C.F. Mark Kinderman claiming that he was innocent of thecthaxge
crimesand requested reclassificatidd. at 23. Defendants refused to reclassify Milldr.at 24.

On September 25, 2018, during his intake evaluation with Weir, Miller told Weir he
feared for his safety due to the presence of certain staff mertbexts25-26. On September 27,
2018, during a group session with defendant Andrea Kiss, a psychologist, Miller quettene
efficacy of the PTSOTRA. at 26.

On September 28, 2018, defendants Weir, M. Thomas, and Kiss threatened Miller with

further retaliationf he did not drop “all the complaints and lawsuitsl’at 2728.

10 At the time Miller filedMiller 1, he was confined at Green Haven GEeMiller II.

12



2. Factual Allegations regarding Passino

From April 2016 through December 2016, Hughes forced Pa4siperform sexual acts
with her,” including oral sexXyy threatening to falsifivHL Article 10 records pertaining to civil
commitment. Compl. at8l As discussed above, Miller withessed Hughes performing oral sex on
Passino on or about May 1, 2016. Id.

On approximately May 5, 2016, Passino gave Hughes$ugihes’'direction, a copy of
Pasino’s confidential family court documents that included social security nurabérdates of
birth. Id. at 13. That same day, Ballinger, Hughes, Staring, Shupp, and Pallas disclsesed the
confidential documents to defendant Offender Rehabilitation Coordinator RobertiG&ggge
then gave the documents to DOCCS security staff “for the purpose of searchint Mdiat’s
cube, the objective of which was for leverage to coerce plaintiffs Miller asalrf@eto withdraw
from the previous civil action . . . I8. at 14. In May 2016, Passino executed an affidavit that
was included as an exhibit in support of Miller's motion for a preliminary injunctidilier |.

Dkt. No. 14-7 at 21-27.

On “numerous occasions,” from March 2017 until September 2017, defendant Julia Weir,
a psychologist, dttemptedd . . .compel[] [Passino] to engage in sexual acts” utiderats of
suspension and/or termination from the program. Compl. at 19—-20. From September 2017 until
January 2018, Weir filed false reports accusing Passino of inappropriate beh#dvstadild.
at 20.

On November 28, 2017, Passino received a memorandum from Ballinger informing him

that he was suspended from the program for thirty days due to “lack of progress.bDk4-R

13



at 29.

In January 2018, Passino was terminated from the PBSOTP and transferred to Gowanda
Correctional Facility (“Gowanda C.F.”). Compl. at 20. As a result, he was previeate
visiting his son for five monthdd.

In July 2018, Passino returned to Marcy C.F. Compl. at 20. Upon his arrival, he disclosed
the prior sexual abuse by Hughes and attempted abuse by Weir to his primary
clinician/psychologist, defendant Caitlyn Tayltw. Passindiadnot previously repoedthe
abuse because he was threatened with Article 10 confinement and a loss of gooeldiiséc
at 20-21.

On August 30, 2018, defenddntensed Clinical Social Worker Jean Burdick issued a
memorandum advising Passino that he was suspended from the PBSOTP “due to antmability
demonstrate treatment motivation and ongoing engagement in timyhleathaviors that have
been addressed in multiple individual meetings . . . .” Compl. at 21-22; Dkt. No. 14-7 at 30.
Burdick and Taylor told Passino that they could “do anything we want, and we know how to
cover it up.”ld. at 21.

3. Causes of Action

Construing the Complaint liberally, Miller asserts (1) First Amendment retaliation
claims; (2) Fourteenth Amendment due process claims; (3) conspiracy qijrosnstitutional
claims based upon the failure to investigate complaintA# and RA claims; and (6) state
law claims Passino asserts: (1) First Amendment retaliation claims; (2) Eighth Amendment

claims related to sexual abuse; (3) privacy claims; (4) conspiracy claims; SaADRA

14



claims; and (6) state law claims. Plairgifeek declaratory relief, injunctive relief, and monetary
damagesld. at 35-39.

C. Natureof Action

Plaintiffs seek relief pursuant to 8 1983, which establishes “a cause of actithe for
deprivation of any rights, privileges, or immunities secured by the Coiwstitatd laws’ of the

United States.Wilder v. Virginia Hosp. Ass’n, 496 U.S. 498, 508 909 (quoting8 1983);

“Section 1983 itself creates no substantive rights, [but] . . . only a procedure fasrExirine

deprivation of rights established elsewhere.” Sykes v. James, 13 F.3d 515, 519 (2d Cir. 1993).

V. ANALYSISOF COMPLAINT

A. Sovereign Immunity

TheU.S. Constitution bars a citizen from bringing a suit against his or her own state in
federal court, under the fundamental principle of “sovereign immursigeldaho v. Coeur

d’Alene Tribe of Idahp521 U.S. 261, 267 (1997); Pennhurst State Sch. & Hosp. v. Halderman,

465 U.S. 89, 100 (1984); Hans v. Louisiana, 134 U.S. 1, 10-21 (1890). Eleventh Amendment

immunity is lost only if Congress unequivocally abrogates states’ immundt\state expressly

consents to suit. Gollomp v. Spitzer, 568 F.3d 355, 365-66 (2d Cir. 2009). It isettéd that

Congress did not abrogate states’ immunity through 8§ ke#®)uern v. Jordan, 440 U.S. 332,

343-45 (1979), and that New York State has not waived its imyniworh § 1983 claimsSee

generallyTrotman v. Palisades Interstate Park Comré5v F.2d 35, 38—40 (2d Cir. 1973

alsoDawkins v. State of New York, No. 93V-1298, 1996 WL 156764 at *2 (N.D.N.Y. 1996).

Actions for damages against a state official in his or her official cagaciy different from a

15



Suit against the State itself” and is therefore also bawdtlv. Mich. Dep’t. of State Police491

U.S. 58, 71 (1989).
Plaintiffs’ claims for monetary damages pursuarfi t®83 against Efendants in their

official capacities (se€ompl. at 58) are barred by the Eleventh Amendment and are dismissed

with prejudice pursuant to 8 1915A(Be\erino v. Negron, 996 F.2d 1439, 1441 (2d Cir. 1993)
(“[1]t is clear that the Eleventh Amendment does not permit suit [under Section fb@83pney
damages against state officials in their official capacities.”).

B. First Amendment Retaliation

To state alaim of retaliation under the First Amendment, a plaintiff must allege facts
plausibly suggesting #t (1) the speech or conduct at issue was “protected;” (2) the defendants
took “adverse action” against the plaintiff—namely, action that would deterilady situated
individual of ordinary firmness from exercising his or her constitutional rights;3rtigre was
a causal connection between the protected speech and the adverseraetmmg that the
protected conduct was a “substantial or motivating factor” in the defendantssddo take

action against the plaintifMount Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274,

287 (1977)See alsdsill v. Pidlypchak, 389 F.3d 379, 380 (2d Cir. 2004). The Second Circuit

has stated that ao's must approach prisoner retaliation claims “with skepticism and particular
care,” since “virtually any adverse action taken against a prisoner by a pffietal—even
those otherwise not rising to the level of a constitutional violatican be characterized as a

constitutionally proscribed retaliatory acDawes v. Walker239 F.3d 489, 491 (2d Cir. 2001),

overruled on other grounds, Swierkiewicz v. Sorema N.A., 534 U.S. 506 (2002) Kaherty

16



v. Coughlin, 713 F.2d 10, 13 (2d Cir. 1983)).

1. Protected Conduct

Construing the allegations the light most favorable to the pro se Plaintiffs, the Court

finds that Plaintiffs have sufficiently alleged that they engaged in tleevio protected

conduct to satisfy the first element to a retaliation claim:

Plaintiffs’ commencement dtiller | in April 2016
and the filing and service of motion for temporary
restraining order in May 2016;

Miller's April 2016 complaint with the Department of
Education and Office of Professional Ethics against
Starirg and Ballinger;

Miller’'s letters to McCulloch and Grant in May 2016
complaining of the “sexual exploits” of OMH staff,
including Pallas and Hughes;

Miller's commencement dfliller Il in June 2017;
Passino’sverbal complaints in July 2018 to Taylor

about Hughes’ sexual abuse and Weir's attempted
sexual abuse.

It is well-settled that filing a grievance or a lawsuit is constitutionally protected condu

Johnson v. Eggersdorf, 8 Fed. App’x 140, 144 (2d Cir. 2@®4gLipsey v. SATF Prisons

AD-Seq Prop. OfficerdNo. 15CV-00691, 2018 WL 1877006, at *6 (E.D. Cal. Apr. 19, 2018)

(finding that the filing of a motion for injunctive relief is protected conducingkr. Mcintyre,

No. 11CV-1457, 2015 WL 1781256, at *13 (N.D.N.Y. Apr. 8, 2015) (finding that a written

letter of complaint to a superior officer is “at least arguably protected ctih@eitation

omitted).

17



The Court now turns to whether plaintiffs were subjected to adverse actions, and whether
there is a causal connection suggesting retaliatory intent.
2. Adverse Action and Causal Connection
The Second Circuit has defined “adverse action” as “retaliatory conduct ‘toéd deter
a similarly situated individual of ordinary fimess from exercising . . . constitutional rights.”
Gill, 389 F.3d at 381 (citation omitted) (omission in original). This objective test applied eve

the plaintiff was not himself deterred from exercising his rigdtssee alsd-ord v. Palmer, 539

F. App’x 5, 7 (2d Cir. 2013[* The Court must apply the “objective test [for First Amendment
retaliation] [. . .] even where a particular plaintiff was not himself subjdgtdeterred; that is,
where he continued to file grievances and lawsuits.”). Cdrtlatis“de minimi$ does not give
rise to actionable retaliatioDawes 239 F.3d at 498Vhat is de minimis varies according to
context.ld. “Prisoners may be required to tolerate more than public employees, who may be
required to tolerate more than aage citizens, before a [retaliatory] action taken against them is

considered adverseld. at 491 (quotinghaddeusX v. Blatter,175 F.3d 378, 386—-87 (6th Cir.

1999) (en banc) (per curiginlf a retaliatory act against an inmate would not be likely to “chill a
person of ordinary firmness from continuing to engage” in a protected actthigyretaliatory
act is simplyde minimis and therefore outside the ambit of constitutional protectidnat 493.
A plaintiff can establish a causal connection that suggests retaliatorybgtehdwing
that his protected activity was close in time to the complatfiediverse action. Espinal v.
Goord, 558 F.3d 119, 129 (2d Cir. 2001) (citations omitted). While there is no “bright line to

define the outer limits beyond which a temporal relationship is too attenuatedhiiisbsa
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causal relationship,” GormaBakos v. Cornell Coop. Extn. of Schenectady Cty., 252 F.3d 545,

554 (2d Cir. 2001), tte interval between a protected activity and an adverse action that results in

a finding of retaliation is generally no more than several months.” Ashok v. Bara8a

F.Supp.2d 305, 314 (E.D.N.Y. 2003).
a. Miller
i. Threats and Intimidation
“[S]ome verbal threats, even if not serious enough to implicate the Eighth Araatjdm

can constitute an adverse actiolldteo v. Fischer, 682 F. Supp. 2d 423, 434 (S.D.N.Y. 2010).

Whether threats constitute adverse action depends on thécsjyeai the threat its contexEee

Barrington v New York 806 F.Supp.2d 730, 746 (S.D.N.Y. 2011) (holding that verbal threats
may constitute adverse action for purpose of a First Amendment retaliatethireat is

sufficiently specific) CompareHepworth v. Suffolk Cnty., No. 0ZV-6473, 2006 WL 2844408,

at *8-9 (E.D.N.Y. Sept. 29, 2006) (numerous verbal threats that inmate “would receive another
beating or be killed” was enough evidence that a “reasonable jury could find th&tdées of

unconstititionally retaliated against” inmate) wiBartley v. Collins No. 05€CV-10161, 2006

WL 1289256, at *6 (S.D.N.Y. May 10, 2006) (threats such as “we are going to get you, you
better drop the suit,” do not rise to the level of adverse action).
Miller alleges that he was threatened and harassed as follows:

o On April 20, 2016, April 29, 2016 and May 4, 2016,
Staring, Ballinger, Pallas, and Shujopstructed” him
to execute false and unfavorable behavior contracts,
service plans, and a stipulation of discontinuance for
Miller 1 “or be expelled from the PBSOTP and be
referred for MHL Article 10 review for civil
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commitment as a sex offender.” Compk 16-13.
Miller claims that defendants were motivated to
retaliate because he filddiller 1. Id.

. On May 1, 2016, Hughes, M. Thomas, Pallas, and
Staring approached him in housing uni &nd told
him to “concentrate on his own problems and treatment
needs,” and directed him “not [to] reveal anything he
thinks he saw between a patient and his clinician in a
room he had no businesshgnear anyway.ld. at 19.

M. Thomas told Plaintiff that “papers for an Article 10
evaluation can be made very easily in this program.”
Id.

o On May 5, 2016, Sullivan, Freeman, and Kunkle
disclosed information related to Miller's prior
complaints and legal action involving an employee at
Mid Hudson Psychiatric Facility to Ballinger and
Pallas. Id. at 14-15. Construing the Complaint
liberally, Miller alleges that the information was
divulged to harass him and deter him from pursuing his
legal actions.

o On September 24, 2018, during a meeting in Building
26, Weir, M. Thomas, and Kiss threatened Millék.
at 27428. M. Thomas stated, “This is not going to be
like last time Mr. Miller, you are not going to recruit
others to commence lawsuits and file egances
against me.’ld. at 27. Kiss stated, “You know, | can
easily put in a report that accents are a trigger for you
to sexually offend again. What do you think that will
look like when the case review team gets your file?”
Id. Weir stated, “[y]our fried Passino is coming back.
| know you were both plaintiffs in the previous lawsuit.
| also know you think you have knowledge of
‘inappropriate behavior’ between clinicians and other
patients. If you go down that path, you are going to find
yourself in eitler CNYPC or St. Lawrenceld.

Considering Miller’s history with defendants and the specificity and nafute threats,
the Court finds that Miller has sufficiently pled threats thatld deter a person of ordinary
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firmness from exercising his First Amendment rights, and thus constitute adeeoses.
Moreover, the short periods betwebe protected speech and the adverse actions satisfies the
causal connection element of a retaliation analysis. Thus, the Gulgtfiat Miller has
sufficiently alleged a retaliation claim related to threats against Starimdgal Sullivan,
Kunkle, Pallas, Shupp, Freeman, Hughes, M. Thomas, Weir, and Kiss to require a response.
ii. Cube Search

Miller claims that DOCCS staff searched his cube for contraband in retaliatibhl e
I. Compl. at 14-15. It is well settled that “personal involvement of defendantsgealle
constitutional deprivations is a prerequisite to an award of damages under S\¥8i§Bt’v.

Smith 21 F.3d 496, 501 (2d Cir. 1994) (quoting Moffitt v. Town of Brookfield, 950 F.2d 880,

885 (2d Cir. 1991)). Thus, “a Section 1983 plaintiff must ‘allege a tangible connectiorehetwe

the acts of the defendant and the injuries sufferédiStin v. Pappas, No. 08V-7263, 2008

WL 857528, at *2 (S.D.N.Y. Mar. 31, 2008) (quoting Bass v. Jackson, 790 F.2d 260, 263 (2d

Cir. 1986)) (other citation omitted). Here, Miller has not pled facts suggekaihgny named
defendant was responsible for, or participated in, the cell search. Moreover, tha&Qonat
has held that “inmates have no constitutional protection from cell searches, everotithsged

for retaliatory reasonsfudson v. Palmer, 468 U.S. 517, 530 (10&&cordingly, Miller’s

retaliation claim related to the May 2016 cell search is dismissed without prejutscaimiuto
8 1915A(b) for failure to state a claim upon which relief may be granted.
iii. False Reports and 2016 Termination from PBSOTP

On May 11, 2016, Pallas and Staring were directed by Sullivan, Freeman, Kunkle,
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Ballinger, Shupp, and J. Thomas to issue a false misbehavior report that accuséidoPlaint
“serv[ing] Staring with legal papers for an injunction” and “interfer[imgOMG staff ability to
have a meeting.” Compl. at 16-18. On May 12, 2016, the same defendants falsely accused Mille
of disclosing a staff member’s personal informatidnat 17. Both of these acts were in
retaliation for Plaintiff's filing ofMiller 1. Compl.at 1718. As a result, Miller was terminated
from the PBSOTPId.

At this juncture, Miller has sufficiently alleged retaliation claims against Paliasné,
Ballinger, Sullivan, Freeman, Shupp, Kunkle, and J. Thomas related to the false reports and
Miller's 2016 termination from the program to require a response.

iv. Retaliatory Transfer
Miller claims that in September 2018, Annucci, Freeman, and Sullivan interfered wit
his scheduled transfer to Woodbourne C.F. and redirected him to Marcy C@liatiom for
filing Miller 11. SeeCompl. at 22.

At this juncture, Miller has sufficiently alleged retaliation claims against Annucc

Freeman, and Sullivan to require a response.
b. Passino
i. Threats by Hughes

Passino claims that Hughes threatened him with “consequences” if he repoui@d sex
abuse. Compl. at 19. Passino alleges that he was threaten&BSIDT Ptermination the loss
of good time credit, and Article 10 confinement if he did not “keep quektat 20-21. Passino

reported that he was “[p]etrified about those prospects” and “afraid to makemmaints, and
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based on his low 1Q, he was forced to remain quidt.at 21.

Thus, the Court finds th&tassino has sufficiently alleged retaliatadaims against
Hughes to require a response. In so ruling, the Court expresses no opinion as to wisether the
claims can withstand a properly filed motion to dismiss or for summary judgment.

ii. Disclosure of Court Documents

Passino alleges that Bell, Hugg, Staring, Pallas, and Gage retaliated against him when
they disclosed Passino’s confidential court docum&asCompl. at 13. Even assuming Passino
engaged in protected conduct with a temporal connection to the disclosure, the Coagiaint |
facts siggesting that the disclosure of the court documents would deter a “sirsitadied
individual of ordinary firmness” from exercising his First Amendment righdssiho admitted
that he discussed his Family Court issues with Huglee€;ompl. at 13, and Passino has not
pled that he suffered any actual injury as a result of the disclosure. Awgrdtassino’s
retaliation claims based upon the disclosure are dismissed without prejudm&ferto state a
claim.

iii. False Reports by Weir and transfer to Gowanda C.F.

Passino claims from September 2017 until January 2018, Weir filed false reports in
retaliation forMiller 1, which had been recently dismiss&geCompl. at 20. Specifically,
Passino alleges that Weir accus@u of “improper behavior in the housing unit, and improper
language with staff, and other false reporid."Passino was “forced to sign a behavior contract”
and then in January 2018, discharged from the PBSOTP and transferred to Gowanda C.F., which

prevented him from visiting with his soid.
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At this juncture, Passino has sufficiently alleged retaliation claims against Wequioe

a response.
v. August 2018 Suspension from PBSOTP

Passino alleges that on August 30, 2018, Burdick suspended hinthedPBSOTP
because he reported the prior sexual abuse by HugheGSo8g#. at 21-22.

Passino has sufficiently alleged retaliation claims against Burdicguire a response.

C. Eighth Amendment Sexual Abuse

“Because sexual abuse of a prisoner by a corrections officer may constituis kanm
inflicted by an officer with a sufficiently culpable state of mind, altege of such abuse are

cognizable as Eighth Amendment claimBdddie v. Schnieder, 105 F.3d 857, 861 (2d Cir.

1997). “A corrections officer’s intentional contact with an inmate’s gkaite other intimate

area, which serves no penological purpose and is undertaken with the intent tahgratify

officer's sexual desire or humiliate the inmatejates the Eighth AmendmenCrawford v.

Cuomo, 796 F.3d 252, 256-57 (2d Cir. 2015). However, “there has been no case” in the Second
Circuit “in which a plaintiff ha[s] established an actionable [Eighth Amendméith®f sexual
harassment . . . without having physical contact with the alleged perpetrator, or vathibat

very least, alleging egregious sexual conduct.” Holland v. City of New York, 19p3

529, 547 (S.D.N.Y. 2016%ee als@mith v. Roberson, No. 16V-0930, 2016 WL 1056588, at
*3 (N.D.N.Y. Mar. 16, 2016) (holding that inmate stated Eight Amendment claim against
corrections officer who “chased her, exposed his genitalia to her and threateneth lsexué

assault.”).
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Passino claims that for nine months, Hughes repeatedly forced him to engagein se
activity, including oral sexSeeCompl. at 18These allegations state Bighth Amendment
claim against Hughes and require a response.

The Court reaches a different conclusion with respect to Weir. Passino doesgeot alle
that he had any physical contact with Weir, rather, he claims that she attémabeise him.
SeeCompl. at 19-20. As presently pled, the Complaint does not include sufficient detail to
suggest that Weir engaged in behavior that was s@fser repetitive” to constitute “cruel and
unusual punishmentCrawford 796 F.3d at 256. Accordingly, Passino’s Eighth Amendment
claim against Weir is dismissed without prejudice pursuant to 8 1915A(b) for failstat¢ a
claim upon which relief malge granted.

D. Claims Related to Disclosure of Personal Information

Construed liberally, Passino asserts a claim against Ballinger, Shupp, Raliag}, S
Hughes, and Gage for violations of his right to privacy based upon their disclosure of his
confidertial family court paperswhich included social security numbers and dates of I3&h.
Compl. at 13-14. “A right of personal privacy, or a guarantee of certain areas oofzones
privacy, does exist under the Constitution.” Roe v. Wade, 410 U.S. 113, 152 (1973). “Prison
inmates do not shed all fundamental protections of the Constitution at the prison gates.”

Hernandez v. Coughlin, 18 F.3d 133, 136 (2d Cir. 1994) (citurger v. Safely482 U.S. 78, 95

(1987)). Instead, prisoners maintain rights which are not inconsistent with theiompasit

inmates, or with “legitimate penological objectives of the corrections sysieti.V. Procunier,

417 U .S. 817, 822 (1974).
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Under certain ecumstances, the disclosure by prison officials of inherently confidential
and sensitive information regarding an inmate can support a due processrvidkitn under

the Fourteenth Amendmei8eeDoe v. City of New York, 15 F.3d 264, 267 (2d Cir. 1994)

(recognizing right of privacy shielding information that a person is infadt¥doecause here
are few matters that are quite so personal as the status of one's health” andularmp&d|n
individual revealing that she is HIV seropositive potehtiakposes herself not to understanding
or compassion but to discrimination and intolerarjce.”

As presently pleadjoweverPassino’s claim does not fit within the privacy interests
given constitutional protection. “[T]he contention that disclosure of one's socualtgeaccount

number violates the right to privacy has been consistently rejéBtexdnyfeather v. Tesslet31

F.3d 54, 56 (2d Cir. 2005) (quotimdcElrath v. Califanp615 F.2d 434, 441 (7th Cir. 1980).

Moreover, Passino has not alleged that he suffered any injury as a result ofldseidisaf his
confidential family information and thus fails to state a claim for releeSalvatierra v.

Connolly, No. 09 CIV 3722, 2010 WL 5480756, at *22 (S.D.N.Y. Sept. 1, 2010), adopted, 2011
WL 9398 (S.D.N.Y. Jan. 3, 2011). Accordingly, Passino’s claims related to his right toypriva

are dismissed without prejudice pursuant to 28 U.S.C. § 1915A(b) for failure to staita.& cl

11 To the extent that Plaintiff attempts to assert a constitutional claim based upon
violations of the OMH Confidentiality Agreement and the Family Court Act, thathéta
dismissed. § 1983 does not give prisoners the right to sue guards for violating prisororegulati
SeeHyman v. Holder, No. 96 Civ. 7748, 2001 WL 262665, *6 (S.D.N.Y. Mar. 15, 2001)
(holding that the failure to follow a New York State DOCCS Directive or prisgalation does
not give rise to a federal constitutional claif@usamano v. Sobek, 604 F.Supp.2d 416, 482
(N.D.N.Y. 2009) (“A violation of a state law or regulation, in and of itself, does notrgigdo
liability under 42 U.S.C. 8§ 1983;"see alsdPatterson v. Coughlin, 761 F.2d 886, 891 (2d
Cir.1985) (“[A] stateemployee’s failure to conform to state law does not itself violate the
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E. Fourteenth Amendment Due Process
Miller claims that he was unlawfully compelled to participate in the PBSOTP in 20i6 a
2018, in violation of his procedural and substantive due process Sg@Sompl. at 23-25.
1. Procedural Due Process
To successfully state a claim under § 1983 for denial of due process, a plaintiff mus
show that he both (1) possessed an actual liberty interest, and (2) was deprivedhterasdt i

without being afforded sufficient process. Ortiz v. McBride, 380 F.3d 649, 654 (2d Cir. 2004).

While there is a question this Circuitas towhether an individual not convicted of an
express sex offense has a liberty interest in being free from mandated sdgrraffmmseling

Henderson v. Heffler, No. 0CZV-0487, 2010 WL 2854456, at *5 (W.D.N.Y. July 19, 2Q1®0)

valid conviction for a sex offense satisfies any due process rights the prisdneraiaiding

mandatory treatmengeeTinsley v. Goord, No. 0&V-3921, 2006 WL 2707324, at *5

(S.D.N.Y. Sept. 20, 200g)equirement that inmate participate in sex offender progrdaes not

implicate a constitutionally protected liberty inter§stRheaume v. PallitdNo. 11CV-72, 2011

WL 6934821, at *4 (D. Vt. Nov. 28, 201¢)courts have held that designating someone as a sex
offender does not require a hearing where the designation is based upon a valid prior

convictior?), report and recommendation adopted, NoCVt72, 2011 WL 6936201 (D. Vt.

Dec. 30, 2011).

Constitution and is not alone actionable under * 1983 .. .").
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Miller was convicted of a sex offengéompl. at 6. Thus, he does not have a liberty
interest in being free from participation in a sex offender treatment proBtamtiff's due
process claims related to the PBSOTP are dismissed without prejudice pto2&it.S.C.

8 1915A(b) for failure to state claim upon which relief may be granted.
2. Substantive Due Process

Miller alleges that his substantive due process rights were violated becaarsdaoes
failed to properly evaluate him prior to his admission to the PBSOTP or reglissibased
upon newly discovered eviden@eeCompl. at 24—-25. “Substantive due pres@rotects
individuals against government action that is arbitrary, conscience-shockingressipe in a
constitutional sense . . . but not against government action that is ‘incorrecadisied.”

Lowrance v. Achtyl, 20 F.3d 529, 537 (2d Cir.1994) (internal quotation marks and citations

omitted). “To establish a violation of substantive due process rights, a plaingffdemonstrate
that the state action was ‘so egregious, so outrageous, that it may fairlgl tesdeock the

contemporary congence.” Okin v. Village of CornwallOn-Hudson Police Dep't, 577 F.3d

415, 431 (2d Cir. 2009) (quoting Cnty. of Sacramento v. Lewis, 523 U.S. 833, 847 n.8 (1998)).

“Very few conditions of prison life are ‘shocking’ enough to violate a prissnaght to
substantive due process . . . the Supreme Court [has] provided only two examples: thiddransfe

a mental hospital and the involuntary administration of psychotropic dri@amins v. Fischer

No. 10CV-349, 2011 WL 3876528, at *12 (N.D.N.Y. Mar. 25, 20{di)ations omitted).

Miller’s referral to the PBSOTP is not conscierstecking or oppressive in the
constitutional sense. Miller’s participation in that program was based in part conistion
for “sexually related offenses.” S&@mpl. at 8. Accordingly, Miller’'s substantive due process

claims are dismissed without prejudice pursuant to 28 U.S.C. § 1915A(b) for failure @ state
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claim. SeeBlake v. FischerNo. 09CV-266, 2010 WL 2522198, at *13 (N.D.N.Y. Mar. 5,

2010), adopted, No. 9:00V-266, 2010 WL 2521978 (N.D.N.Y. June 15, 2010) (holding that
“enroliment in the SOP was not arbitrary, conscience-shocking, or oppressivehbutvas
rationally related to a legitimate penological purpose and determined to ler ngihecessary
nor painful.”).

F. Conspiracy

Plaintiffs bring claims that various defendants conspired to retaliate ag&msttider
Sections 1983 and 1985ee generallCompl. A conspiracy claim und&rl983 must allege
that: (1) an agreement existed between two or more state taciofiect an unconstitutional
injury on plaintiff and (2) an overt act was committed in furtherance of that@aahbriello v.

Cnty. of Nassauw92 F.3d 307, 324-25 (2d Cir. 2002). A conspiracy claim under 8§ 1985 has four

elements: “(1) a conspiracy2)(for the purpose of depriving, either directly or indirectly, any
person or class of persons of the equal protection of the laws, or of equal priaiidges
immunities under the laws; and (3) an act in furtherance of the conspiracy; (4pywhererson
is either injured in his person or property or deprived of any right or privilege otencitf the

United States.Robinson v. Allstate Ins. Co., 508 F. App’x 7, 9 (2d Cir. 2013) (quoting United

Bhd. of Carpenters v. Scp#t63 U.S. 825, 828-29, (1983]) maintain & 1985 conspiracy

action, the plaintiff “must provide some factual basis supporting a meeting wirtkls.” Webb
v. Goord, 340 F.3d 105, 110-11 (2d Cir. 2003). A claim for conspiracy under Section 1985
“must also be motivated by some racial or perhaps otherwiselbaasd, invidious
discriminatory animus.Robinson, 508 F. App;x at 9 (quotiBgitt v. Garcig 457 F.3d 264, 270
n. 4 (2d Cir. 2006)). Vague and conclusory allegations that defendants have engaged in a

conspiracy must be dismiss&iambriellg 292 F.3dcat 5.
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A plaintiff's 88 1983 or 1985 conspiracy claim fails if he is unable to allege the

underlying constitubnal violation._ Droz v. McCadden, 580 F.3d 106, 109 (2d Cir. 2009). Since

“[n]ot every state law tort becomes an actionable constitutional tort undems&@83 because it
was committed by a state actor . . . our initial inquiry is whether the allegedss if taken as

true, deprived [plaintiff] of a constitutional right.” Bisignano v. Harrison Cent. Swdt., 213 F.

Supp. 2d 591, 595-96 (S.D.N.Y. 2000) (citBaker v. McCollan443 U.S. 137, 146 (1979) and

Albright v. Oliver, 510 U.S. 266, 271 (29)); see alsdNasca v. Cnty. of Suffolk, No.

05-CVv-1717, 2008 WL 53247, at *8 n.8 (E.D.N.Y. Jan. 2, 2008) (“Because the Court has found
no constitutional violation exists, dismissal of the Section 1985 claim is warrgr(talécting
cases)).

1. Miller

a. April 29, 2016 and May 4, 2016 Conspiracy Claims

Miller alleges that Ballinger, Pallas, Staring, and Shupp conspired t@atetatjainst him
when they attempted to coerce him to sign the false BC, ISP, and proposed stipulation
discontinuingMiller I. While Miller’s claim that Staring “admittédhere was a conspiracy
Compl. at 11, is in itself insufficient, the allegations that the four defendants wodetteoto
coerce him to sign the documents suggest they may have been acting on an agoesdosmt t

Thus, construing the pro se plaintiff’'s pleadings liberally, the Court findshat t
conspiracy claims under § 1983 against Ballinger, Pallas, Staring, and Shupp suavsp®nte
review and require a respon3ée conspiracy claims under Section 1985, howewer,
dismissed for failure to state a claim because Miller does not allege that théat$enere

motivated by clasbased animus against Mill&eeRobinson, 508 F. App’x at 9.

30



b. Conspiracy Claims Related to Cubearch

Miller claims that Hughes, Ballinger, Staring, Pallas, and Gage conspiretliate
against Miller and initiated the cube search. Gempl. at 13—-15. However, as more fully
discussed in Part IV(B)(2)(a)(igupra Miller has failed to state a retaliation claim agaarsg
defendant related to the cube search. Thus, Miller's conspiracy claims tel#tedcube search
are dismissed for failure to state a claim. Beaz, 580 F.3d at 109 (holding that a plaintiff's
§ 1983 conspiracy claim fails if he is unable to allege the underlying § 1983 causerdf act
Ellison, 2013 WL 5863545, at *3—4 (dismissing claims pursuant to 42 U.S.C. 88§ 1983, 1985, and
1986, because the plaintiff failed to adequately allege federaitodiosal violations).

c. Conspiracy Related to 2016 Discharge from PBSOTP

Miller claims that Ballinger, Pallas, Staring, Sullivan, Freeman, Kunkiepf, and J.
Thomas conspired to retaliate against him when they issued false repdtisges his 2016
discharge from the PBSOTBeeCompl. at 1628. Miller alleges thathesedefendants
participated in a video conference on May 12, 2016 and agreed to initiate aorgtaiensfer
out of the PBSOTRSeeid. at 17. To that end,&endants “made allegahs to Sergeant
LaQuay” that Miller was “attempting to post defendant Pallas’ home addreasise her harm.”
Seeid. Thus, Pallas and Staring, at the direction of Sullivan, Freeman, Kunkle, Baltinggp,
and J. Thomas, issued a false misbehavior repedid.

Construing the pro se plaintiff's pleadings liberathye conspiracy claims under Section
1983 against Ballinger, Pallas, Staring, Sullivan, Freeman, Kunkle, Shupp, and J. Thomas
survive sua sponte review and require a response. The caysgasns undeg1985 are
dismissed because Miller does not allege that the defendants were motivated-bgseds

animus.SeeRobinson, 508 F. App’x at 9.
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d. Conspiracy Related to 2018 Transfer

Miller alleges that Sullivan, Freeman, Annucci, Balling&nupp, M. Thomas, Burdick,
and Weir conspired to retaliate against him when they interfered with hisstrém$¥oodbourne
C.F.SeeCompl. at 22—-23. Miller does not assert any facts giving rise to a conspiragysteatd
makes conclusory statementstttiafendants conspired with each other. Plaintiff's conclusory
allegations do not support a “meeting of the minds” or a plausible conspiracy miaiving
any of the defendants. “[A]lthough a plaintiff does not need to provide detailed factual

allegatiors, the allegations in the complaint must be enough to raise a right to relieftabov

speculative level.”"Dorsey v. Fisher, No. 08V-1011, 2009 WL 4985421, at *3 (N.D.N.Y. Dec.
15, 2009) (citations omittedgeeWebh 340 F.3d at 110-11 (to maintain a conspiracy action, the
plaintiff “must provide some factual basis supporting a meeting of the minds”).

Accordingly, Miller’s conspiracy claims related to the 2018 transfer midsed for

failure to state a claingeeGallopv. Cheney, 642 F.3d 364, 369 (2d Cir. 2011).

2. Passino

Passino alleges that Hughes, Ballinger, Staring, Pallas, and Gage constalibte r
against him when they disclosed his confidential Family Court papee€ompl. at 13-14. As
presently pled, Passino does aliége facs suggesting eonspiracy, butatherconclusory
statements that teedefendants conspired. Moreover, as more fully discussed above, Passino
has failed to state a retaliation claim against defendants related to the désofdsigr
confidential informatbn. Accordingly, Passino’s conspiracy claims related to his confidential
court documents are dismissed without prejudice for failure to state a claim.

G. Failureto Investigate

Miller asserts a separate constitutional claim against McCulloch and Grdailihg to
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investigate his complaintSeeCompl. at 34. “[C]ourts within the Second Circuit have
determined that ‘[t]here is... no constitutional right to an investigatiorobgrgment officials.”

Bernstein v. New York, 591 F.Supp.2d 448, 460 (S.D.N.Y. 2008) (collecting cases).

Accordingly, this claim is dismissed with prejudice pursuant to § 1915A(b) for fadiseate a
claim upon which relief may be granted.

H. ADA/RA??

Title Il of the ADA provides, in pertinent part, that “no qualified individual with a
disability shall, by reason of such disability, be excluded from participationbe denied the
benefits of the services, programs, or activities of a public entitye subjected to
discrimination by any such entity.” 42 U.S.C. § 12132. Section 504 of the RA, “protects a
‘qualified individual with a disability’ from exclusion of participation, denial of bemefits, or
subjection to discrimination ‘under any progranaotivity receiving Federal financial

assistance,’” because of the individual’s disabilidrrington v. Vadlamudi, No. 18Y/-795,

2014 WL 4829483, at *3 (N.D.N.Y. Sept. 29, 2014) (citing 29 U.S.C. § 749(a)). The protections
offered under Title Il and thRA extend to inmates in state correctional facilitRs. Dep't of

Corrs. v. Yeskey, 524 U.S. 206, 213 (1998).successfully plead a Title 1l claima ‘prisoner

must establish that: “(1) he or she is a qualified individual with a disal§iyhe orshe is being
excluded from participation in, or being denied the benefits of some service, progratityr a
by reason of his or her disability; and (3) the entity [that] provides the seprimgram, or

activity is a public entity.’Allah v. Goord, 405 F. Supp. 2d 265, 274 (S.D.N.Y. 2{6Bations

omitted).8 504 of the RA “offer[s] essentially the same protections for people with disbilit

12 plaintiffs do not specify what portions of the ADA are triggered. Reading the
Complaint liberally, it appears that theging this Complaint under Title 1.
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Garcia v. S.U.N.Y. Health Scis. Ctr. of Brooklyn, 280 F.3d 98, 113 (2d Cir. 2001). Under

Section 504, “an inmate must show that: (1) he is a ‘qualified individual with a digak#)the
is ‘otherwise qualified’ to participate in the offered activity or program @njoy the services or
benefits offered; (3) he is being excluded from participation or enjoymeny bgleason of his
disability; and (4) the entity denying the inmate participation or enjoymegivescfederal
financial assistance.” Alla05 F. Supp. 2d at 274-75.
1. Passino

Passin, who suffers from a learning disability, claims that Ballinger, Shupp, M. Thomas,
Burdick, Hughes, Weir, and Taylor refused to provide him with extended time to cerhget
assignments in violation of the ADA/R&eeCompl. at 8, 9, 21, 32. Ballinger, Shupp, M.
Thomas, Burdick, Weir, and Taylor are sued in their individual and official cap8eitd. at
6—7. Hughes, however, is sued only in her individual caps®#gid. at 7. To the extent that
Plaintiff seeks monetary damages agdinese defendds in their individual capacitiethese
claims are dismissed because Title 1l of the ADA and the RA do not provide fordinaivi

capacity suits for monetary damag8seGarcia v. S.U.N.Y. Health Sciences Center of

Brooklyn, 280 F.3d 98, 107 (2d Cir. 2001); Goord, 405 F. Supp. 2d at 279.

Passino also fails to state a claim against Ballinger, Shupp, M. Thomas, Burdick, We
and Taylor in their official capacities because he has not pled facts suggleatihe was denied
access to Marcy C.Ts. servicesprograms or activities due to a disabil8eeCarrasquillo v.

City of New York 324 F. Supp. 2d 428, 443 (S.D.N.Y. 2004) (“Plaintiff's claim fails because it

does not allege that Plaintiff wasevented from participating in or benefiting from prison
programs and services because of his disabilityhen an ADA claim does not state that a

plaintiff was excluded from a prison service or program because of his disabitityst be
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dismissed) (emphasis in original}?

To the extent that the Comptaicould be construed as asserting Title 1l claims for
injunctive relief against defendants in their official capacities, those claeredsar subject to
dismissal. Passino is no longer incarcerated at Marcy $&€-.,
http://nysdoccslookup.doccs.ny.gov/ (last visited Apr. 29, 2019), and “[i]t is settlesin t
Circuit that a transfer from a prison facility moots an action for injunctive ra&jjainst the

transferring facility.”"Candelaria v. GreifingeNo. 96CV-0017, 1998 WL 312375, at *2

(N.D.N.Y. June 8, 1998) (quoting Prins v. Coughlié F.3d 504, 506 (2d Cir.1996).

Accordingly, Passino’s ADA and RA claims are dismissed pursuant to 8 1915A(b) for

failure to state a claim upon which relief may be granted.
2. Miller

Miller asserts that Ballinger,aftas, Shupp, and Staring violated provisions of the ADA
and RA when they included a stipulation in his BC that prevented Miller from sesdgsigjance
“sweeping, mopping, bending, and liftinggeeCompl. at 12, 3031. All claims against these
defendants in their individual capacities are dismissed because, as stated athevelitie 1l of
the ADA nor 8 504 of the RA permit monetary damages in individual capacityGaitsig 280
F.3d at 107; Goord, 405 F. Supp. 2d at 279. The ADA and RA claims against the defendants in
their official capacities are dismissed because Miller, like Passino, doakeget he was denied
access to Marcy C.F.’s services, programs or activities due to a dys&alitasquillo 324 F.

Supp. 2d at 443. Finally, any clafior injunctive relief is dismissed because Miller is no longer

13The ADA claims against Ballinger, Shupp, M. Thomas, Burdick, Weir, and Taylor in
their official capacities are also subject to dismissal pursuant to the Eleventiters
because Passino does not allege that tlation was motivated by discriminatory animus of ill
will based on the Passino’s disabili8eeGarcig 280 F.3d at 112.
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confined at Marcy C.FSeehttp://nysdoccslookup.doccs.ny.gov/ (last visited Apr. 29, 2019).

Candelaria1998 WL 312375 at *2. Thus, Miller's ADA and RA claims dremissedvithout

prejudicepursuant to § 1915(A) for failure to state a claim upon which relief may be granted.
|. State Law Claims

Plaintiffs assert claims for professional malpractice and gross aegégSe€ompl at
34. The Complaint is devoid of corresponding factual information. “[T]he tenet thattaroasir
accept as true all of the allegations contained in the complaint is inapplicablalto leg
conclusions. Threadbare recitals of the elements of a caustoof, supported by merely
conclusory statements, do not suffice.” Igbal, 556 U.S. at 678. Similarly, a plehdiranty
“tenders naked assertions devoid of further factual enhancement” will not slaffigeternal
guotations and alterations omitteHere, Plaintiff does not recite “elements” of a cause of action
but merely assigns legal labels to the causes of actiorC&wupl. at 18—-19. Because of the
complete lack of factual allegations pertaining to these state law claims, the cladsassd
for failure to state a claim upon which relief may be granted.

V. MOTION TO WITHDRAW

On May 7, 2019, Miller filed a motion to withdraw all pending motions, Letter Mot. to
Withdraw, to which Defendants did not respond, Docket. Thus, the Court grants Miller's motion
to withdraw his two pending motions for preliminary injunction.

Miller had also filedetter motions in support diis first motion for preliminary
injunction, and included exhibits that he requestediled under seaDkt. Nos. 14 and 19
(“Letter Motions in Support of First Pl Motion”). The Court considers these motions athdr
as well. Given Miller’s pro se status and the fact that the injunction requesietttabits

support—as well as the motions to which they were attachledsbeen wihdrawn, the Court
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will not order the exhibits unsealed.
VIlI. CONCLUSION

Accordingly, it is hereby

ORDERED that the following claims arBI SM |1 SSED with prejudice: (1) Section
1983 claims for monetary damages against defendants in their afipatities; and (2) claims
against McCulloch and Grant for failing to investigate complaints; and ittieefyr

ORDERED that the following claims arBI SM |1 SSED without prejudice: (1) Miller’s
retaliation claim related to a cube search; (2) Passino’satétal claims related to the disclosure
of his court documents; (3) Passino’s Eighth Amendment claims against Weirs¢h)dPa
Fourteenth Amendment privacy claims; (5) Miller's due process claénh$fi{ler's 1985
conspiracy claim against Ballinger,lRRa, Staring, Sullivan, Freeman, Kunkle, Shupp, and J.
Thomas related to his 2016 discharge from the PBSOJRji(lér's conspiracy claims related
to the cube search and the 2018 transf@riPé&sino’s conspiracy claim$)Miller and
Passino’sADA andRA claims; and (@) Miller and Passino’state law claim$4 and it is further

ORDERED that the following claims survive the Court’'s sua sponte review: (1) Miller’s
retaliation claing, related to threatagainst Staring, Ballinger, Sullivan, Kunkle, Pallas, Shupp,
Freeman, Hughes, M. Thomas, Weir, and Kiss; (2) Miller’'s retaliation claateded to false

reports and termination from the PBSOTP, against Pallas, Staring, BalBudj@eran, Freeman,

14 Should Plaintiffs seek to pursue one or more of the claims dismissed without prejudice
by the Court herein, they must file an amended complaint. Any amended complacht s
supersede and replace the original complaint in its entirety, must allege diamssanduct or
wrongdoing against each named defendant which Plaintiffs has a legabrmirsue, and over
which this Cairt may properly exercise jurisdiction. Any amended complaint filed bpti#is
must also comply with the pleading requirements of Rules 8 and 10 of the FederaifRilels
Procedure.
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Shupp, Kunkle, and J. Thomas; (3) Miller’s retaliatitairos, related to his 2018 transfer,

against Annucci, Freeman, and Sullivan; (4) Passino’s retalieaon, related to threafsagainst
Hughes; (5) Passino’s retaliatiotaim, based upon false reports and his transfer to Gowanda

C.F, against Weir; (6) Passino’s retaliation claimlated to his 2018 suspensiagainst

Burdick; (7) Passino’s Eighth Amendment claim against Hugi@e8/iller's conspiracy claims
against Ballinger, Pallas, Staring, and Shupp related to threats/harasamgmil 29, 2014 and

May 4, 2014; and (OMiller's 8 1983 conspiracy claim, related to his 2016 discharge from the
PBSOTR against Ballinger, Pallas, Staring, Sullivan, Freeman, Kunkle, Shupp, and J. Thomas; it
is further

ORDERED that McCoy, Kinderman, Gage, McCullogh, Grant, and Taylor are
DISMISSED as defendants herein; and it is further

ORDERED, that a response to the Complaint be filed by the remaining defendants, or
their counsel, as provided for in the Federal Rules of Civil Procedure;

ORDERED, that all pleading, motions and other documents relating to this action
must bear the case number assigned to this action and be filed with the Clerk otedeSthies
District Court, Northern District of New York, 7th Floor, Federal Building, 100 $itaii St.,
Syracse, New York 13261-7367. Plaintiffs must comply with any requests by theOffice
for any documents that are necessary to maintain this action. All parties sy @oth Local

Rule 7.1 of the Northern District of New York in filing motiof8aintiffs are also required to

promptly notify the Clerk’s Office and all parties or their counsdl, in writing, of any change

in their address; their failureto do so will result in the dismissal of their action; and it is

further

ORDERED, that Miller's motion to withdraw all pending motions (Dkt. No. 24) is
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GRANTED;

ORDERED, that Miller’'s motiors for preliminary injunctive relief (Dkt. N& 6 and 2P
and letter motions in support (Dkt. Nos. 14 and 19ér@ HDRAWN; and it is further

ORDERED, that theClerk of the Court shall serve a copy of this Memoran@euaision
and Order orall partiesin accordance with the Local Rules.

IT 1SSO ORDERED.

DATED: June 05, 2019
Albany, New York

e L

Lawrenee E. Kahn
U.S. District Judge
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