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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------- x  
ELSA GULINO, MAYLING RALPH, PETER WILDS, 

and NIA GREENE, on behalf of themselves and all others 

similarly situated, 

Plaintiffs, 

- against - 

THE BOARD OF EDUCATION OF THE CITY SCHOOL 

DISTRICT OF THE CITY OF NEW YORK, 

Defendant. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 

96 Civ. 8414 (KMW) 

 

[PROPOSED] 

JUDGMENT 

FOR  

ANGEL 

VANDIVER 

---------------------------------------------------------------------- x  
 

WHEREAS, the Court certified a remedy-phase class of Plaintiffs (See Gulino v. Bd. of Educ. of 

the City Sch. Dist. of the City of N.Y., Opinion and Order, No. 96-cv-8414, [ECF No. 386]), and 
Angel Vandiver (“Claimant”) is a member of that class and submitted an individual demand for 
damages on December 19, 2019; 

WHEREAS, the Court appointed a Special Master (See May 20, 2014 Order of Appointment, 
[ECF No. 435]; November 12, 2014 Second Amended Order of Appointment, [ECF No. 524]) to 
hear, among other things, demands for damages; 

WHEREAS, the Special Master held a hearing on April 21, 2020, with respect to Ms. Vandiver’s 
demand for damages and Defendant’s objections, [ECF No. 5401]; 

WHEREAS, the Special Master made, and the Court adopted, Classwide Conclusions of Law, 
[ECF Nos. 999, 1008]; 

WHEREAS, the Board of Education of the City School District of the City of New York 
(“BOE”) and Plaintiffs entered into, and the Court so ordered, a Stipulation of Classwide Facts & 
Procedures, [ECF No. 1009]; 

WHEREAS, the BOE and Plaintiffs entered into, and the Court so ordered, a Fourth 
Supplemental Stipulation Concerning Admissibility of Exhibits, which attached a Fourth 
Supplemental Index of Exhibits (collectively referred to as the “Classwide Exhibits”) filed with 
the Court, [ECF No. 4645]; 

WHEREAS, the Special Master made Findings of Fact and Conclusions of Law for Angel 
Vandiver, annexed hereto as Exhibit 1, that he recommended the Court adopt; 

WHEREAS, the Special Master recommended, and the parties agreed with the Special Master’s 
recommendation, that the Court certify this judgment as final and appealable pursuant to Federal 
Rule of Civil Procedure 54(b); 
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the annexed Findings of Fact 
and Conclusions of Law for Angel Vandiver (Exhibit 1) are adopted; 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Ms. Vandiver will have 
judgment against the BOE as follows: 

1. Backpay in the amount of $374,965;

2. Tax-component award in the amount of $44,058;

3. LAST Fees in the amount of $914;

4. ASAF account award in the amount of $2,133;

5. Pre-judgment interest calculated to be $29,888; and

6. Pension-related relief pursuant to the terms of the Court’s Order dated December 17,
2018 (Pension Stipulation & Order, [ECF No. 1014]).

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Ms. Vandiver will be entitled 
to the following non-monetary relief: 

1. The BOE is ordered to amend its internal service, salary, payroll, and human resources
systems as follows:

a. Incorporate the findings of fact contained in the “Pension Damages” section,
Section II(E) of Exhibit 1;

b. Incorporate Ms. Vandiver’s counterfactual monthly service history, as listed on
Exhibit B to the Findings of Fact and Conclusions of Law for Angel Vandiver; and

c. Incorporate the findings of fact contained in the “Retroactive Seniority Adjustment”
section, Section II(G) of Exhibit 1.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Court adopts the Special 
Master’s recommendation that this judgment be certified as final and appealable pursuant to 
Federal Rule of Civil Procedure 54(b) and expressly determines that there is no just reason for 
delay for the reasons stated in the Special Master’s Report and Recommendation. 

This Judgment Entry is certified and entered by the Court pursuant to Rule 54(b) of the Federal 
Rules of Civil Procedure. 

Dated:  ___________ ENTERED: 
07/29/2020

/s/ Kimba M. Wood
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	UNITED STATES DISTRICT COURT
	SOUTHERN DISTRICT OF NEW YORK
	I. PROCEDURAL HISTORY — ANGEL VANDIVER
	A. As contemplated by the scheduling order in this case, on December 19, 2019, Plaintiffs’ counsel (“Plaintiffs”) submitted Angel Vandiver’s demand for damages (the “Demand”) to the Board of Education of the City School District of the City of New Yor...
	B. Ms. Vandiver’s Demand sought to modify the Court-ordered backpay damages model by correcting Ms. Vandiver’s counterfactual salary-step advancement.3F
	C. In total, Ms. Vandiver’s Demand sought $461,339 in monetary damages, as of her presumed date of judgment of June 30, 2020.4F   The Demand noted that Ms. Vandiver’s total monetary relief is subject to change based on Ms. Vandiver’s actual date of ju...
	D. On January 23, 2020, Defendant responded to Ms. Vandiver’s Demand (the “Response”).6F   Defendant made the following objections to Ms. Vandiver’s Demand:
	1. Ms. Vandiver’s mitigation should be based on a BOE teacher’s salary beginning in February 2010;
	2. Ms. Vandiver’s counterfactual salary step should stall in 2007, as it actually did;
	3. There should be a gap in Ms. Vandiver’s damages from July 2010 through December 2011; and
	4. Ms. Vandiver should not receive probabilities of counterfactual SA and UA educational advancement.7F

	E. On March 5, 2020, Plaintiffs submitted an affidavit from Ms. Vandiver describing her career subsequent to the BOE’s discrimination.8F
	F. On March 6, 2020, Defendant withdrew its objection that Ms. Vandiver’s mitigation should be based on a BOE teacher’s salary beginning in February 2010.9F
	G. On March 10, 2020, Defendant withdrew its objection that there should be a gap in Ms. Vandiver’s damages.10F
	H. On March 27, 2020, Plaintiffs submitted Ms. Vandiver’s revised demand for damages (the “Revised Demand”).11F   Ms. Vandiver’s Revised Demand incorporated Defendant’s salary-step and educational-advancement objections.12F   In total, Ms. Vandiver’s ...
	I. On April 7, 2020, Defendant confirmed that the calculation of Ms. Vandiver’s damages in Ms. Vandiver’s Revised Demand was correct based upon the Special Master’s prior rulings.14F
	J. During a conference held by the Special Master on April 21, 2020, Defendant did not request a hearing and did not contest Ms. Vandiver’s credibility.15F
	K. Accordingly, the Special Master ruled that Ms. Vandiver satisfied her burden of proving that $452,838 is the appropriate total damages amount based on the evidence presented, as of her presumed date of judgment.16F   Ms. Vandiver’s monetary damages...

	II. FINDINGS OF FACT — ANGEL VANDIVER18F
	A. Background
	1. Angel Vandiver is an African-American woman who was born on February 22, 1961.19F
	2. Ms. Vandiver was employed by the BOE as a teacher after June 29, 1995.20F
	3. Ms. Vandiver failed the Liberal Arts and Sciences Test (“LAST”).21F
	4. Because Ms. Vandiver failed the LAST, the BOE did not hire her for a regularly appointed teacher position.22F

	B. Class Membership
	1. Ms. Vandiver is an African-American woman who was employed as a New York City public school teacher by the BOE, after June 29, 1995, who failed to achieve a qualifying score on an administration of the LAST, and as a result was denied a permanent t...
	2. Ms. Vandiver submitted a claim form in this case and is a member of the Plaintiff class.
	3. Accordingly, Ms. Vandiver is entitled to monetary relief from the BOE as compensation for the injuries she suffered as a result of the BOE’s discrimination.23F

	C. Calculation of Backpay
	1. Counterfactual Appointment Date/Beginning of Damages Accrual Period
	a) The parties agree, based on the Special Master’s prior rulings and without waiving their prior objections to those rulings, that:
	(1) Absent the BOE’s discrimination, Ms. Vandiver would have been appointed as a regularly appointed teacher in July 2002; and
	(2) Ms. Vandiver is eligible to accrue backpay damages beginning in July 2002.

	b) Based on the evidence presented and the parties’ agreement, the Court finds that Ms. Vandiver’s counterfactual appointment date is July 2002, and Ms. Vandiver is eligible to accrue backpay damages beginning in July 2002.

	2. Counterfactual Salary-Step Advancement
	a) The parties agree, based on the Special Master’s prior rulings and without waiving their prior objections to those rulings, that:
	(1) Ms. Vandiver’s Counterfactual Monthly Earnings on Exhibit A accurately reflect what Ms. Vandiver’s salary-step advancement would have been, pursuant to the CBA, absent the BOE’s discrimination; and
	(2) Ms. Vandiver’s Counterfactual Monthly Earnings on Exhibit A accurately reflect the longevity bonuses to which Ms. Vandiver would have been entitled, pursuant to the CBA, absent the BOE’s discrimination.

	b) Based on the evidence presented and the parties’ agreement, the Court finds that Ms. Vandiver’s Counterfactual Monthly Earnings on Exhibit A accurately reflect Ms. Vandiver’s counterfactual salary-step advancement and counterfactual longevity bonuses.

	3. Counterfactual Educational Advancement
	a) The parties agree, based on the Special Master’s prior rulings and without waiving their prior objections to those rulings, that Ms. Vandiver’s Counterfactual Monthly Earnings on Exhibit A accurately reflect the educational advancement Ms. Vandiver...
	b) Based on the evidence presented and the parties’ agreement, the Court finds that Ms. Vandiver’s Counterfactual Monthly Earnings on Exhibit A accurately reflect Ms. Vandiver’s counterfactual educational advancement.

	4. Backpay Damages End Date
	a) The parties agree, based on the Special Master’s prior rulings and without waiving their prior objections to those rulings, that:
	(1) Absent the BOE’s discrimination, Ms. Vandiver would have worked as a regularly appointed teacher through the date of judgment; and
	(2) Ms. Vandiver’s backpay damages should not be reduced by a probability of pre-retirement attrition and she should receive full backpay damages through the date of judgment.

	b) Based on the evidence presented and the parties’ agreement, the Court finds that Ms. Vandiver would have worked as a regularly appointed teacher through the date of judgment, and her backpay damages should not be reduced by a probability of pre-ret...

	5. Counterfactual Earnings
	a) The parties agree, based on the Special Master’s prior rulings and without waiving their prior objections to those rulings, that Ms. Vandiver’s monthly BOE earnings as a regularly appointed teacher, absent the BOE’s discrimination, would have been ...
	b) Based on the evidence presented and the parties’ agreement, the Court finds that, absent the BOE’s discrimination, Ms. Vandiver’s counterfactual BOE earnings would have been as listed in Counterfactual Monthly Earnings on Exhibit A.  The Court also...

	6. Additional Earnings
	a) The parties agree, based on the Special Master’s prior rulings and without waiving their prior objections to those rulings, that absent the BOE’s requirement that its teachers pass the LAST to be eligible to work in various job titles, Ms. Vandiver...
	b) Based on the evidence presented and the parties’ agreement, the Court finds that, absent the BOE’s discrimination, Ms. Vandiver’s Additional Earnings are accurately accounted for in the calculation of her Monthly Mitigation on Exhibit A.27F

	7. Cumulative Absence Reserve (“CAR”) Payouts — The parties stipulate, without waiving any previous objections to the Special Master’s prior rulings, and the Court finds, that any payments Ms. Vandiver received from the BOE for her accumulated CAR day...
	8. Mitigation
	a) The parties agree, based on the Special Master’s prior rulings and without waiving their prior objections to those rulings, that Ms. Vandiver’s monthly mitigation during each month of the damages period was as listed in the column entitled Monthly ...
	b) Based on the evidence presented and the parties’ agreement, the Court finds that Ms. Vandiver’s monthly mitigation during each month of the damages period was as listed in the column entitled Monthly Mitigation on Exhibit A.

	9. Backpay Damages
	a) The parties agree, based on the Special Master’s prior rulings and without waiving their prior objections to those rulings, that Ms. Vandiver is entitled to the monthly backpay damages listed in the column entitled Monthly Damages on Exhibit A.
	b) Based on the evidence presented and the parties’ agreement, the Court finds that Ms. Vandiver is entitled to the monthly backpay damages listed in the column entitled Monthly Damages on Exhibit A.


	D. LAST Fee Damages
	E. Pension Damages
	1. Date of Birth — February 22, 1961
	2. Gender — Female
	3. Address — 250 E. 178th St., Apt. 1A, Bronx, NY 10457
	4. Counterfactual date of appointment as a regularly appointed teacher — July 20, 2002
	5. BOE Employment Title — As listed in column entitled Title on Exhibit B
	6. Annual contractual salary — As listed in column entitled Annual Salary on Exhibit B
	7. Monthly contractual salary — As listed in column entitled Counterfactual Monthly Earnings on Exhibit A
	8. Dates of breaks in service (if any) — N/A
	9. Termination of regularly appointed teacher service (if any) — N/A
	10. Retirement date (if any) — N/A

	F. ASAF Damages
	1. The parties agree, based on the Special Master’s prior rulings and without waiving their prior objections to those rulings, that Ms. Vandiver is entitled to $2,133 in ASAF damages.
	2. Based on the evidence presented and the parties’ agreement, the Court finds that Ms. Vandiver is entitled to $2,133 in ASAF damages.

	G. Retroactive Seniority Adjustment
	1. The Court finds, and Defendant does not object to the finding, that Ms. Vandiver was denied seniority as a result of the BOE’s discrimination.31F   Accordingly, the Court finds that Ms. Vandiver is entitled to the seniority she was denied from July...
	2. The Court finds that Ms. Vandiver is entitled to the following adjustments in the BOE’s records to reflect her Retroactive Seniority:
	a) Citywide Seniority — Based on the evidence presented, Ms. Vandiver’s BOE citywide seniority should be adjusted to include her Retroactive Seniority.32F
	b) Salary-Step Adjustment — Based on the evidence presented, Ms. Vandiver’s salary-step with the BOE as of the date of judgment should be adjusted to 8I.
	c) Health Insurance Eligibility — Upon Ms. Vandiver’s retirement from TRS, Ms. Vandiver will receive the post-retirement health insurance coverage, if any, that may be available to similarly situated members of TRS with the same increment of credited ...
	d) CAR Days — Ms. Vandiver’s CAR balance with the BOE should be adjusted to include an additional 23.64 days to reflect the CAR balance she would have had absent the BOE’s discrimination.


	H. Tax-Component


