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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________ X
ROWE ENTERTAINMENT, et al.
Plaintiffs,
98 CV 8272 (RPP)
- against -
OPINION AND ORDER
THE WILLIAM MORRIS AGENCY INC.,
et al.
Defendants.
___________________________________________________________ X

ROBERT P. PATTERSON, JR., U.S.D.J.

On March 2, 2012, Leonard Rowe (herdiea“Mr. Rowe”), proceeding pro senoved
pursuant to Rule 60 of the Federal Rules ofl@rocedure for relief from a February 7, 2005

judgment of this Court, Rowe Entm't, Inet, al. v. William Morris Agency, Inc., et aNo. 98

CV 8272, 2005 WL 22833, at *87 (S.Y. Jan. 5, 2005), which has been affirmed on appeal,
167 F. App’x 227 (2d Cir. 2005), cert. denié&d9 U.S. 887 (2006). More than seven years after
this Court entered judgment against him, Mrwieseeks to reopen the case based on his claim
that his former attorneys conspired wattiorneys for Defendants William Morris Agency
(“WMA"), Creative Artists Agency (“CAA"), and Renaissance Entertainment Inc.
(“Renaissance”) (collectively e Booking Agency Defendantg9 conceal and destroy vital
evidence. Mr. Rowe alleges that e-mailshef employees of the Booking Agency Defendants
“contained the word ‘nigger’ nearly 400 times,bag) with other racial slurs. (Aff. of Leonard
Rowe in Supp. of Mot. (“Rowe Aff.”) 11 5, 9, 412, Mar. 2, 2012.) Mr. Ree claims that these
e-mails “clearly demonstrated the racial animotithese defendants as it related to their

contractual dealings with [P]ldiffs,” but that his former attoeys conspired with Defendants to
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hide the evidence, thus committing fraud upon the Court.§(d) Mr. Rowe relies upon a
single document (“Exhibif”) to support his motior.

Mr. Rowe’s claim is meritless. First, lattugh Rule 60(b)(2) of the Federal Rules of Civil
Procedure allows the Courtteopen a case if the Court isepented with “newly discovered
evidence,” Exhibit A is by no means “newly disered.” Exhibit A is the same document that
Plaintiffs submitted as Exhibit 31 in 2003 and 260At that time, Plaitiffs, represented by the
Florida law firm of Gary, Williams, Parenttinney, Lewis, McManus, Watson & Sperando (the
“Gary Firm”),2 filed the document in opposition to Daffants’ motion for summary judgment.
SeeRowe 2005 WL 22833, at *87. Therefore, ExhiBifExhibit 31 is not‘newly discovered,”
and Mr. Rowe is not entitled to relief under RG&b)(2). Moreover, Mr. Rowe filed his motion
seven years after the entry afigpment. Even if he had prold “newly discovered evidence,”
his motion would be time-barred by the one yeatusé of limitations stateith Rule 60(c)(1) of
the Federal Rules of Civil Procedure.

Nor has Mr. Rowe shown that he is entitled to reopen heswader Rules 60(b)(3),
60(b)(6), or 60(d)(3), the othémree provisions of Rule 60 thatight be applicable to his

allegations. Rule 60(b)(3) allows the Courgtant relief from a judgment if the movant

! Mr. Rowe initially submitted no evidence in support of his motion other than a raeduwn of law and his own
affirmation. Subsequently, in response to declarations filed by his former attorneys, Mr. RowteeduExhibit A,
which is discussed in more detail infitb4-5, as well as a one-page egtérom Plaintiffs’ summary judgment
opposition brief, a document purporting to be a sumroasgttlement disbursements in the underlying action,
selected bills from his attorneys, and three articles coimgea former employee’s allegations of corruption within
the New York Appellate Division, First Department’s disciplinary committee. Of these sulimissnly Exhibit A
relates to Mr. Rowe’s claim that Badants acted with racial animus.

2 The parties’ correspondenskows that Plaintiffs sent Exhibit 31 Befendants on some date between April 2,
2003 and May 1, 2003._(Sécl. of Beverley R. Frank in Supp. oktBooking Agency DefsMots. for Sum. J.,
(“Frank Decl.”), Ex. A 11 36-40, May 23, 2003;,iEx. O.) Plaintiffs did notile Exhibit 31 with the Court,
however, until July 23, 2004._(S€¢s.’ Joint Mem. in Opp. to the Bookidgency Defs.” Mot. for Summ. J. (“PIs.’
Joint Mem.”), Ex. 31; sealsoECF Nos. 605-671.)

3 As of March 28, 2003, Plaintiffs were no longer em@nted by the attorneys Mr. Rowe complains about in his
current Rule 60 motion. Iresad, Plaintiffs were represented by the Gary Firm. {&eeission infrat 7-8.)
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demonstrates by “clear and convincengdence” that the opposing padggaged in misconduct.

Fed. R. Civ. P. 60(b)(3) (emphasis added); seeSdbeel v. Stop & Shop Co., IndNo. 96 CV
1742, 2006 WL 2792885, at *6 (D. Conn. Sept. 6, 200&). Rowe has presented no evidence,
let alone clear and convincing evidence, atendants or opposing woesel engaged in any
misconduct. Furthermore, motions pursuant to BOI®)(3) must be filg within one year of
the date of judgment. BeR. Civ. P. 60(c)(1).

Rule 60(b)(6) allows the Couih reopen a case “for any otlreason that justifies relief”
provided that the Plaintiff demonstrates “@drdinary circumstances or extreme and undue

hardship.” _Dow Jones & Co., Inc. v. WSJ Indo. 97 CV 7690, 1998 WL 2370, at *2 (2d Cir.

1998) (internal citation omitted); Fed R. Civ.@®(b)(6). Mr. Rowe’s motion, however, has
failed to set forth either extraordinary circuarstes or extreme and undue hardship. Moreover,
Rule 60(b)(6) claims must be filed “withinreasonable time” after thentry of judgment, as
stated in Federal Rule of Civil ®&zedure 60(c)(1). Ithis Circuit, a reasonable time is within

eighteen months of the entry of judgment, Maisonet v. ConiNay04 CV 2860, 2011 WL

317833, at *3 (E.D.N.Y. Jan. 31, 2011) (listing cgsenless the movant shows good cause for

the delay or mitigating circumstances, Korelis v. Pennsylvania Hétel99 CV 7135, 1999 WL

980954, at * 1 (2d Cir. Oct. 8, 1999) (internal ttda omitted). Despite having filed his motion
seven years after the entryjofigment, Mr. Rowe’s motion haeither set forth good cause for
his delay nor any mitigating circumstances

Rule 60(d)(3) authorizes the Court to reopetase if the movant provides “clear and
convincing evidence” that fraud on the Court haen committed. Fed. Riv. P. 60(d)(3);_see

Madonna v. United State878 F.2d 62, 65 (2d Cir. 1989); Passlogix, Inc. v. 2FA Tech.,LLC

708 F. Supp. 2d 378, 396 (S.D.N.Y. 2010). Under ROlg)(3), claims against a party’s own



counsel for fraud on the court are sabject to a statute of limitatiofisSeeFed. R. Civ. P.
60(d)(3). Mr. Rowe, however, has not provided anyglence that his own former attorneys, or
anyone else, committed any fraud on the court, despite the fact that for the past seven years Mr.
Rowe has had the clear opportunitydegermine if any such fraud occurred.

In support of his present motion, Mr. Rovedies on Exhibit 31/Exhibit A. Although Mr.
Rowe promotes this document as a clearatestration of Defendantsacial animus and
irrefutable proof that a conspry existed between his formetaaneys and Defendants’ counsel,
(seeRowe Aff. § 5), Exhibit 31/Exhibit A is ndhe “smoking gun” that he portrays it to be.
Exhibit 31/Exhibit A is “an unidentified and un&einticated document,” that was “not produced
by Plaintiffs in discovery.” Rowe2005 WL 22833 at *53 n.143. The document contains three

columns, one with names, the next with words that coultbuld nothe used in contexts

indicating racial animu3and the third with numbefsThe document, which apparently is a
printout listing the number of times certain &llyi inflammatory words appeared in the e-mail

accounts of certain employees of Defendantss ao¢ distinguish between whether these words

* A movant whose allegations properly fall under Rule 60(b)(3) but who inexcusably fails to file a timely claim for
relief within Rule 60(b)(3)’s one year statute of limiteis may not salvage the claim by filing under Rule 60(d)(3)
instead._SedAnderson v. New YorkNo. 07 CV 9599, 2012 WL 4513410, at *4 (S.D.N.Y. Oct. 2, 2012). Here, Mr.
Rowe’s claims against Defendants’ counsel would properly fall under Rule 60(b)(3)ink8e, Inc. v. Akikusa

615 F. Supp. 2d 130, 139 (S.D.N.Y. 2009). Accordingly, Mr. Rowe’s claim that Defendants counsel committed
fraud upon the Court is time-barred. Rule 60(b)(3) does not apply to Mr. Rowe’s claims against his former
attorneys, however, and thus his R60£d)(3) claimagainst them is not barred by the statute of limitations.

® While Exhibit 31/Exhibit A features references to clear racial slurs like “nigger,” and “negro,” ibekspt in

mind that the Booking Agency Defendangpresent rap and hip-hop artists whose songs often feature lyrics that
contain racial language. In additiontteese racially loaded words, Exhibit 31/Exhibit A also includes references to
racially ambiguous words like “spade,” “monkey,” and “colored.” These words can be used in innocuexts,cont
such as quotations from scripts or styries, or even in sentences that comtad reference to race at all, such as

“he has talent in spades,” “We were just monkeying around,” or “I prefer the blue colored badkyrGuen if the
words were used in racial contexts, they could have been containednminge-mails written by non-Defendants,
notoutgoinge-mails authored by Defendants’ employees engaged in the selection of concert promoters. Mr. Rowe
provides no evidence to indicate that the words listed in Exhibit 31/Exhibit A were used in racially discriminatory
manners in outgoing e-mails written by employees of Defasddirectly involved in concert promotion. Without
such support, Exhibit 31/Exhibit A is too amhbus to constitute meaningful evidence.

® The contents of Exhibit A/Exhibit 31 are discussed in greater detaildinira-14.
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appeared in incoming or outgoing e-mails, doesdestribe the context in which the words
appeared, and lists the computintifications of employees, rabof whom were not involved
in Plaintiffs’ concert promotion business and where therefore irrelevant to Mr. Rowe’s claim
that these Defendants discriminated agaires®aintiffs (who constituted a group of black
concert promoters) in arrangingnaerts for their clients.

Upon receiving Exhibit 31 with Pldiiffs’ opposition to the Booking Agency
Defendants’ summary judgment motion, Defendants’ attorneyseyagrited letter requests to
Mr. Rowe’s attorneys at the Gary Firmkamsy them “to provide foundational information
regarding Exhibit 31 or to produce hard coméghe underlying e-mails” purportedly referenced
by it. 1d. The Gary Firm refused. IdT'he Court found that Plaiffs failed “to present any
evidence or argument to show that the e-mailsgdortedly referenced in Exhibit 31] constituted
utterances by employees of Defendants whose aatieresmaterial to the issues in this case.”
Id. Consequently, the Court determined thatdocument was too ambiguous to be of any
assistance to the evidentiary determinatioas ttee Court had to make and “disregard[ed]
Exhibit 31 in its entirety asrelevant material.”_Id.

Seven years later, Mr. Rowe attempts subamit the exact same document as proof that
Defendants’ counsel and his former attorneys coedfb sabotage his case, but he has failed to
provide anything other than Exhibit 31/Exhibit Agopport this claim, toure the problems with
this document that the Court identified in2305 judgment, or to address the Gary Firm’s
failure to provide the Booking Agency Defendamntath foundational infomation about Exhibit
31/Exhibit A and copies of the underlying e-mails. Bee

Consequently, Mr. Rowe has failed to substamtiae conclusory allegations he makes in

his motion papers. This Court will not entertain such baseless accusations.



Most importantly, since 2003, Mr. Rowe, alongh the Gary Firm, has had the clear
opportunity to investigate the trudhn falsity of the claim he nomwakes that his former attorneys
committed a fraud on the court by hiding or delg e-mail discovery, in violation of Rule
60(d)(3). In accordance with Magistrate JudgenEis’ discovery protocol, Plaintiffs retained
Electronic Evidence Discovery (“EED”), a SeattiVashington-based electronic discovery
expert, to create and search mirror images démants’ computer hard drives for e-mails to
support the Plaintiffs’ claims artd provide those e-mails to Piffs’ attorneys. Defendants’
submissions confirm that EED had control of miirmnages of Defendants’ computer hard drives
in order to comply with Plaintiffs’ search reqi® The documents that Mr. Rowe submitted in
connection with this motion shothat his former attorneys ancetary Firm both paid fees on
his behalf to EED. Therefore, if Mr. Rowe belidyas he now asserts, that his former attorneys
had not provided his new attorneygh all of the relevant evidenge their possession, he or the
Gary Firm at any time in the past seven yeardd have acquired copidgectly from EED of
whatever reports or e-mails wesent to his former attorneyiscluding any documents marked
attorneys’-eyes-only. Irekd, if Plaintiffs’ attorneys had hacdpies of Defendants’ employees’
e-mails, they had to have been providedERPD. Instead, Mr. Rowe alleges, without any
support, that the electronic discovery resultsendestroyed or hiddegnom him by his former
attorneys.

Accordingly, Mr. Rowe’s Rule 60 motion is mied as based on nothing more than hot air
and paranoid suspicions, the truth or falsityvbich he has had the powand the opportunity to
investigate for the past seven years.

More detailed analysis of Mr. Rowe’s argurteeand of the law applicable to his motion

follows.



The Underlying Litigation ’

A. Plaintiffs’ Underlying Claim

On November 19, 1998, Mr. Rowe, three otA&ican-American concert promoters, and
the concert promotion companies they each oveoedmenced a lawsuit against eight talent and
booking agency defendants and twenty-six concernpter defendants. #&htiffs claimed that
Defendants had violated both the Sherman Antitlgst 15 U.S.C. § 1, and the Civil Rights Act,
42 U.S.C. §8§ 1981, 1985(3), and 1986. (Pls.’ @ompl. (“Am. Compl.”){{ 2-3, 5, 12, 14-16,
18-25, 29-55, dated Aug. 9, 1999.) SpecificallgiRtiffs’ Amended Complaint alleged, inter
alia, that the Booking Agency Defendawliscriminated against Plaintiffs because “black concert
promoters are systematically excluded from tharmtion of concerts given by white performers
... [and i]n addition, plaintiffare regularly excluded from tipgomotion of concerts given by
top-drawing black performers.” (Am. Compl. § 1.)

B. Attorney Representation of Plaintiffs

Plaintiffs were originally represented ingttase on a contingefgte basis by attorneys
Martin Roth Gold (“Mr. Gold”) and Christine Lepe(“Ms. Lepera”) of the firm Gold, Farrell &
Marks. During the early stages of this litigatj the firm of Gold, Farfe& Marks merged into
the firm of RubinBaum, LLP RubinBaum”). (Decl. of Raymond J. Heslin in Opp. to Mot.
Pursuant to Fed. R. Civ. P. 60(b) (“Hedecl.”) § 5, May 14, 2012.) Subsequently,
RubinBaum assigned attorney<Rard Primoff (“Mr. Primoff”)and Carl Aron (“Mr. Aron”) to
join Mr. Gold and Ms. Lepera on Plaintiffs’ legalm. (Decl. of Richard G. Primoff in Opp. to

Mot. Pursuant to Fed. R. Civ. P. 60(b) (“Priimdecl.”) T 3, May 14, 2012.) Raymond J. Heslin

" For the purposes of Mr. Rowe’s Rule 60 motion, the Cassumes the reader’s familiarity with the lengthy factual
background and procedural history of this case. The @dllitherefore only recite fastthat are pertinent to Mr.
Rowe’s Rule 60 motion claiming newly discovered evidence and fraud upon the Courtniff&®l&grmer counsel
and attorneys for Defendants WMA and CAA.
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(“Mr. Heslin™), a partne at RubinBaum and a former pantra Gold, Farrell & Marks, was
asked to supervise Plaintiffs’ lawsuit. (léieslin Decl. § 4.)

On August 1, 2001, members of the Gary Firmid-sized firm based in Florida, filed a
motion with the Court to appear phacvice, (ECF No. 262), to repreat Plaintiffs as co-
counsel with RubinBaum and share half of thetiogrency fee. (Heslin Decl. §5.) On June 1,
2002, RubinBaum merged with thenfi of Sonnenschein Nath & Benthal (“SNR”). (ECF No.
354.) On March 28, 2003, SNR withdrew from thigéition and transferred all of its relevant
papers to the Gary Firm, whicbak over sole representation of ik#fs. (Decl. of Martin R.
Gold in Opposition to Motion Pursuant tREP 60(b) (“Gold Decl.”) 1 12, May 10, 2012,
Heslin Decl. § 15.)

C. Magistrate Judge Frarcis’ Discovery Order

Plaintiffs’ First Request for Documents indeed “sweeping” discovery demands. Rowe

Entm’t, Inc. v. William Morris Agency, In¢205 F.R.D. 421, 424 (S.D.N.Y. 2002). Some of

Plaintiffs’ demands were limited to the perifsdm January 1, 1993 to the date the lawsuit was
filed, while others contained notearestrictions whatsoever. €Bl. of Richard G. Primoff in
Opp. to Defs.” Mots. for Protective Orders wRespect to E-mail Comm’cns (“Primoff E-mail
Decl.”), Ex. A, Oct. 26, 2001.) Indeed, among thhbirty-five requests for documents, Plaintiffs

sought production of “all documentsncerning any communicati between any defendants

relating to the selection of concerbproters and bids to promote conceasd “[a]ll documents

concerning the selection of concert promotars] the solicitation, and bidding processes

relating to concempromotions.” _Rowge205 F.R.D. at 424 (emphasis added) (internal citation
omitted). In response, the Booking Agencyféelants moved pursuant to Rules 26(b)(2)(iii)

and 26(c) of the Federal Rules of Civil Procedorea protective order teelieve them of their



obligations to produce e-mails responsive timRiffs’ requests, argag that “the burden and

expense involved would far outweigh any possible benefit in terms of discovery of additional

information.” Id.

On January 16, 2002, Magistrate Judge Janésancis 1V issued a lengthy opinion

denying the Booking Agency Defendamtsotion for a protective order. ldt 433. Instead,

Magistrate Judge Francis outlined a detailed padtime determining what e-mails were relevant

to Defendants’ selections of concert proemstand appropriate for production, ordered the

Booking Agency Defendants to produce the compbard drives containing those e-mails in

accordance with that protocol. Iddagistrate Judge Francis'qtocol, which laid out a step-by-

step procedure for the parties télday, contained six key provisions:

1.

First, Plaintiffs would designate the expertexperts who would be responsible for
isolating, separating, and pagng e-mails for review. Defendants would have the
opportunity to object to theelected expert(s).

Second, Defendants’ technical personnetld help Plaintiffs’ expert(s) obtain a

mirror image of any hard drives containing e-mails as well as a copy of any back-up
tapes. Plaintiffs could choose to review a sample of hard drives and tapes instead of
all such devices.

Third, Plaintiffs’ counsel would formate a search procedure for identifying
responsive e-mails and then notify Defendasftthe procedure chosen, including any
specific word searches Plaintiffs wishedctmduct. Defendantuld object to any
search proposed by Plaintiffs.

Fourth, once the parties establishedppropriate search method, it would be
implemented by Plaintiffs’ expert(s). dtiffs’ counsel could then review the
documents generated by the search on an attorneys’ eydsagidy

Fifth, once Plaintiffs’ counsel @htified those e-mails theynsidered material to this
litigation, they would providéhose documents to Defendants’ counsel in hard copy
form with Bates stamps.

Sixth, Defendants would thdrave the opportunity to resiv the documents produced
in order to designate those that are whenitial and to asseany privilege. Any
purportedly confidential or prileged document would betegned on an attorneys’
eyes only basis until any disguabout the designation coudd resolved, and the fact

9



that the document in quesiti had been reviewed by counsel or by an expert would
not constitute a waiver of a claiof privilege or confidentiality.

Seeid. (emphasis added).
D. The Parties’ Application of Magistrate Judge Francis’ Search Protocol

On August 14, 2002, pursuant to Magistrate Juelgacis’ Order, Plaitiffs’ counsel, Mr.
Primoff, sent an e-mail to counsel for thed&ing Agency Defendants in which he detailed
Plaintiffs’ intended methodology for searching gienail accounts of the relevant employees of
the Booking Agency Defendants. The e-mail statecelevant part, thalaintiffs intended to
search the e-mails of six named employeeSAA and five named employees of WMA. (Frank
Decl., Ex. C§ Plaintiffs also explained hothe e-mail search would be conducted:

With respect to the periods being examined, plaintiffs will restore

and retrieve all email communioans between and/or among these

users. In addition, plaintiffs M/ apply a list of search terms

against these accounts, to consitthe following: [long list of
terms including “[List of racial slurs]”].

(1d.)

By letter dated September 4, 2002, coufseDefendant WMA, Sandra McCallion
(“Ms. McCallion”), notified Mr. Pmmoff that “[t]he tape sets you have requested have been
collected in WMA'’s California office and have besent to your expeg Seattle, Washington
office this evening.” (Id.Ex. F.) She confirmed with Mr. iatoff that the only e-mail accounts
from WMA to be searched wetbose of the specific individuals previously named.) (Id.

accordance with the protocol ordered by Magist Judge Francis, Ms. McCallion emphasized

8 It should be noted that although the Frank Declaratiated May 23, 2003, is cited in the Court’s opinion granting

the Booking Agency Defendants’ motion for summary judgmentRese 2005 WL 22833 at *53 n.143, it is

currently either misfiled or missing from the District Caifiles. Accordingly, the Court contacted counsel for

CAA and asked for a copy of the Frank Declaration and its attached exhibits. Counsel was able to fulfill this request
except for Exhibit O.The Court received a binder cairting the copy on August 38012. This binder will be

placed in the District Court files with appropriate notatioimdicating its origin.
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that the WMA Defendants did not “consent to the use by you or your experts of any
additional search terms without [WMA'prior knowledge and consent.”_(JdMs. McCallion
then explicitly described the nestieps involved in the e-mailstiovery protocol, stating that
“[a]s you have agreed, the expwitl turn over to us the docuents yielded by the attached
search terms so we can conduct a privilege&produce [sic] review in advance of your
review.” (Id)

Per Magistrate Judge Frangmbtocol, Plaintiffs’ expes, EED, then retrieved and
restored e-mails from the computer accounts efttecific employees designated by the parties.
(Id., Ex. I.) After reviewing the e-mails proded by EED, counsel for WMA, Helen Gavaris
(“Ms. Gavaris”), provided Plaintiffs with hard ps of the e-mails that WMA regarded as “non-
responsive” and designated as “atys-eyes [sic] only,” as wedls a privilege log indicating
the e-mails WMA designated as privileged. ,(Eix. J.) By letters dad December 4, 2002, and
December 10, 2002, WMA instructed Plaintiffxpert to release the compact discs (“CDs”)
containing the non-privileged and non-responsive e-mails to Plaintiffs’ counselEXId.)

Defendant CAA reacted similarly. Afterviewing EED’s results, Ms. Andrea Berner
(“Ms. Berner”), counsel for CAA, sent Plaifi two CDs containing e-mails that used the
agreed upon search terms. Ms. Besovember 5, 2002 letter stated that:

The emails that [CAA] believes are not ‘material’ to this litigation
are contained on Disk No. 2 . . .rBuant to Judge Francis’ Order,

all emails, including those oisk No. 1, are designated as
ATTORNEY'’'S EYES ONLY until sucttime as we (plaintiffs and
CAA) have identified a completetsaf emails about which there is

no dispute and those emails have been properly designated
pursuant to the Protective Ordémany of the emails contain
sensitive information including edit card numbers, etc.).

Once you have reviewed the emails, please produce to us those

emails which you believe are “material to the litigafiofPursuant
to [Judge Francis’] Order, these a@&ihs should be produced to us in
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hard copy with Bates stamps. W@l then re-review those emails

and let you know whether we haamy objections to those you

believe are material so we may proceed accordingly.
(Id.) (emphasis added). CAA alpoovided Plaintiffs with a prilege log indicating the e-mails
CAA designated as privileged. (Jd.

On March 28, 2003, the Court gtad SNR’s motion to be relied as Plaintiffs’ counsel,
pursuant to Local Rule 1.4. (Afbf Raymond J. Heslin in Supp. of Mot. for Withdrawal of
Counsel dated March 4, 2003, ECF No. 459.) REftsnincluding Mr. Rowe, consented to the
withdrawal of the SNR attaeys from the case. ()JdSNR informed the Court that the “the
three remaining firms, all [of] wh[ich] have appeared as attorneys of record for the plaintiffs, will
continue to prosecute the case.” XI€rior to withdrawing asounsel, the SNR attorneys
informed the Court that they had “provided thfdes, including legal research memos, to the
remaining counsel.” _(19l. Indeed, by letter dated Mdrd 3, 2003, Plaintiffs’ counsel, Maria
Sperando of the Gary Firm, confirmed thatthnhundred (300) boxes of documents had been
shipped to the Gary Firm in Florida(Let. Attached to Revised Sch. Ord., March 14, 2003, ECF
No. 473.)

The fifth and next step of Magjrate Judge Franciprotocol required Rintiffs’ counsel,
now the Gary Firm,_(sedeslin Decl. | 14), to identiffnhbse e-mails Plaintiffs considered
material to this litigation and to provide thasenails to Defendants’ counsel in hard copy form

with Bates stamps, s&owe 205 F.R.D. at 433. In her Declaration dated May 23, 2003,

however, counsel for CAA, Beverly Frank (“Ms.arK”), stated that “Plaintiffs never produced

° In response to Mr. Rowe’s currently pending Rule 66{bdion, Mr. Gold states that the SNR attorneys withdrew
because “Mr. Rowe continuously demiad that the Gary Firm be givertirasing responsibility, limiting [the SNR
attorneys’] role and our authority to do anything withostggrsonal approval . . . [and thus,] continuing with the
case became impossible.” (Gold Decl. 1) 18Ir. Gold further states thattaf the SNR withdrawal, the Gary Firm
“continued to request our assistance, and we complied to the extent we reasonably cojld.” (Id.
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to CAA, in hard copy with Bates numbers (oraimy form) the e-mails they believed to be
‘material to this litigation.” (1d.1 25, 40.) Similarly, the rembdoes not indicate that
Plaintiffs ever produced threquired hard copies ofaterial e-mails to WMA.

E. Exhibit 31 to the Booking AgencyDefendants’ Motion for Summary
Judgment

In April of 2003, the Booking Agency Dafdants moved for summary judgment under
Rule 56 of the Federal Rules of Civil ProcedtrédECF No. 493.) Represented by the Gary
Firm, Plaintiffs filed opposition papers that inded a spreadsheet document marked as Exhibit

31. (PIs.” Joint Mem., Ex. 31; see aldiscussion suprat note 2.) This was the first appearance

in this litigation of the document that Mr. Rowew falsely characterizes as “newly discovered
evidence” in support of hisurrently pending motion._(Sétwe Aff. I 1; see alsdiscussion of
“Exhibit A” supraat 4-6.)

Exhibit 31 is a document with three columns flist column contains what appear to be
names of Defendants’ employees, consistingfokainitial and last name; the second column
contains racial slurs, such as “monkey” or “riegand the third columeontains numbers. For
example, reading from left to right across the rthe first entry on the second page of Exhibit
31 reads “DGOLDFARB spade 3" and the second entry on that page reads “DGROVER
colored 2.” (Pls.Joint Mem., Ex. 31 at 2.) According to Mr. Rowe, the document is a
summary report listing the number of times @sibn of racial slurs — each of which was
contained in the parties’ aggd upon search terms — weoerid in the incoming or outgoing e-

mails EED retrieved and restored from mirror iea@f the hard drives and back-up tapes of

19 Between December 10, 1998 and DecanilSe 2002, the parties filed a seristipulated orders of dismissal,

which released certain Defendants.n€equently, as of April 2003, only the Booking Agency Defendants and two
concert promoter companies, Jam Productions Ltd. and Beaver Productions Inc., remained as Defendants in the
action.
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hard drives of computers agsed to various Booking Agen®efendants’ employees. (See
Pls.” Joint Mem. at 15.)

Despite repeated requests by the Booking Agency Defendants’ counsel, the Gary Firm
refused to explain the provenance of Exhibit 31 or produce the actwalying e-mails that
allegedly contained the racial skuallied and reported in Exhil81, in violation of Magistrate
Judge Francis’ protocdt. (Frank Decl., Exs. N, Q.Consequently, the Booking Agency
Defendants contested the claim that Exhibit 8dueately represented content retrieved from
CAA or WMA e-mails. (Id, Ex. N.)

Even assuming that it accurately represented the contents of e-mails found in Defendants’
employees’ computer hard drives, however,Bbeking Agency Defendants asserted that it was
impossible for them to determine whether tHegadd racial slurs wereadicative of racial
animus by the Defendants. (ldndeed, the Booking Agency Defendants noted that Exhibit 31
contains no indication of whetheretberms in question were foundifrtomingor outgoinge-
mail messages._(l4.33 (emphasis added).) lddition, without access to the underlying e-

mails at issue, which were never producedPlayntiffs, the Booking Agency Defendants argued

™ In response to Plaintiffs’ opposition papers, Ms. Fraokinsel for CAA, exchanged a series of letters with
counsel for Plaintiffs concerning Exhibit 31. By letter dated May 8, 2003, Ms. Frank raénaaria telephone
conversation held between herself and Plaintiffs’ coug#liam Campbell (“Mr. Campbell”) of the Gary Firm, in
which she verified Plaintiffs’ intention to modify their opposition papers by reducengumber of times they assert
that the racial slur “nigger” appeared in Exhibit 31 fror8,34#s originally stated in their opposition papers, to 76.
(Frank Decl., Ex. P.) The letter alstates that Ms. Frank requested tflat Campbell provide “even one of the e-
mails purportedly identified in Exhibit 31"; however, Mr. Campbell “either wouldanaould not” divulge who
authored Exhibit 31 or provide to Defendants the underlying e-mails purportedly describeliliny31. (Id) By
letter dated May 12, 2003, Ms. Frank once again requested that Mr. Campbell produce thmgrederails that
formed the basis for Exhibit 31, (J&x. Q.) Finally, on May 23, 2008/s. Frank submitted to the Court a
Declaration in support of the Bookigyency Defendants’ Motions for Summalydgment in which she states that
“plaintiffs have not provided CAA or WMA with any information regarding who pred Exhibit 31 or how it was
generated, and have not produced any of the actual e-mails purportedlyddentiixhibit 31.” (1d 40.) Ms.
Frank’s Declaration specifically adeises Plaintiffs’ Exhibit 31 and includes exhibits chronicling the
correspondence between the parties with respect to Exhibit 31.MidCampbell did not dispute any of Ms.
Frank’s statements.
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that they could not assess the context in which the terms were used, specifically whether the
terms were used by their employees in conneettin Plaintiffs’ concert promotion business.
(Id. 1 33.) In fact, the Booking Agency Defendardgatended that it is eqla plausible that the
terms were innocuously contained in “song lyricsips, screen playsr newspaper articles”
written by others and shared over e-mail veithployees of the Booking Agency Defendants or
“in the course of everyday convat®n having no racial animus wkagever,” such as in phrases
like “*‘monkey wrench,” ‘monkey business,’ca of spades,’ or ‘Sam Spade.” (I&x. N at 2.)
Consequently, the Booking Agency Defendantsssied that without the supporting underlying
e-mails, Exhibit 31 did not constituteropetent or relevant evidence. {lid.

In addition, the vast majority of the nasnésted on the Exhibit 31 spreadsheet are of
CAA and WMA employees whose accounts werepaot of the search protocol agreed upon by
the parties. (Sediscussion suprat 9-10.) According to amsel for the Booking Agency
Defendants, the list included the names ohatous employees who worked at CAA and WMA
in movies, television, or other departments thate uninvolved with té selection of concert
promoters. (Frank Decl. 31, Ex. N.) Defendamintend that these employees’ e-mails were
not relevant or material to thesues in this litigation, and thRtaintiffs violated Magistrate
Judge Francis’ discovery order by searching the e-mails of these indiviti&isink Decl. |

31.)

2 |ndeed, by letter dated May 1, 2003, and sent to the Gary Firm, counsel for CAA, Beverley Frank, asserted that

In accordance with the Court’s protocol, by e-mail dated August 14, 2002, plaintiffs’
counsel, Richard Primoff, pposed search terms for the retrieval of CAA’'s and WMA's
e-mails, including names of the sdaciCAA and WMA personnel whose e-mail
accounts would be subject to search. bubsequent e-mail datdugust 20, 2002, Mr.
Primoff agreed the plaintiffs would provide proper notice to CAA and WMA of any
changes or additions to the search terrBath CAA and WMA agreed to plaintiffs’
proposal that the search be limited to the mailboxes of those individuals identified in Mr.
Primoff's August 14 e-mail, and plaintiffs wer notified defendants that they intended to
alter or expand the established search protocol.
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On January 5, 2005, the Court issued ap&3e decision granting the Booking Agency
Defendants’ motion for snmary judgment._ Rowe005 WL 22833. This decision was

subsequently affirmed by the CourtAppeals. 167 F. App’x 227, cert. denjédl9 U.S. 887.

In its Opinion, the Court addressed Exh8i in a lengthy footnote and found that

in view of Plaintiffs’ new couns& breaches of Magistrate Judge
Francis’s Order, and Plaintiffs’ failure to present any evidence or
argument to show that the e-saconstituted utterances by
employees of Defendants whose actioiese material to the issues

in this case, the Court is disregarding Exhibit 31 in its entirety as
irrelevant material

Rowe 2005 WL 22833 at *53 n.143 (emphasis added)e Cburt noted thatespite repeated
attempts by CAA and WMA, Plaintiffs’ new cowrldthe Gary Firm] refused to provide the
Defendants with any foundational information netgag Exhibit 31 or to produce a hard copy of
the underlying e-mails referenced in Exhibit"3f,violation of the agreed upon discovery
protocol prescribed by Magrstte Judge Francis. (JdFurthermore, the Court found that
Plaintiffs had failed to present any evidenceigument to support their contention that the
allegedly discriminatory e-mails were writtesgnt, or received by executives of Defendants who
represented vocalists and musical groupmianging concerts with promoters. Jldn light of

the fact that Plaintiffs failetb abide by their discovery resmibilities, failed to demonstrate

that the search terms were ugedontexts that rendered thential slurs rather than innocuous

[ .. .] Moreover, Exhibit 31 identifies the e-mails of CAA and WMA employees who
have nothing to do with the music business (dlg list includes numerous employees
from [the] television and motion picture departments). To the extent plaintiffs searched
the mailboxes of these employees without the knowledge and consent of CAA and
WMA, plaintiffs clearly have gone beyond the scope of the established protocol and
violated Judge Franciganuary 16 Order.

(Frank Decl., Ex. N.)
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statements, and refused to provide the underlgingails, the Court ruled that Exhibit 31 did not
constitute credible evidenoé racial animus related tlaintiffs’ lawsuit. (Id)

I[I.  Mr. Rowe’s Current Rule 60 Motion

On March 2, 2012, approximately ten yeatfter Plaintiffs’ experts reviewed the
computer hard drives provided by Defendartd approximately seven years after the Court
ruled that Exhibit 31 was irrelevant, Mr. Rowed the motion currentlpending before this
Court seeking relief from judgmemursuant to Rule 60 of the Federal Rules of Civil Procedure.
In the affirmation he filed isupport of his motion, Mr. Rowe astethat he has identified and
submitted “newly discovered evidence,” (Rowe Aff. 1), and that “officers of the Court” have
perpetrated an alleged fraud atsithe federal court._(14.2.) As support for these assertions,
Mr. Rowe makes the following statements:

5. Attorney Martin Roth Gold and members of his law firm
had ongoing meetings with defendants’ counsel, without our
knowledge, and conspired to conceal e-mail evidence, which
we, as plaintiffs paid over $200,000r. This crucial evidence
comprised of documents that caimed the word “nigger” nearly
400 times which clearly demonstratdte racial animus of these
defendants as it related to their gantual dealings with plaintiffs.

9. Attorneys . . . Gold, Heslin, Primoff and Lepera advised
that nothing had been found asesult of the e-mail search.

10. | then asked that they pleasend all of the entire e-mail
search results, which were to be included in all findings and
documents, to me. | carefully examined each document that these
attorneys provided to me anidund nothing that proved our
position against the defendants.

11.  About two (2) weeks later, | was called to New York for a
meeting with Attorney Heslin. While | was waiting outside of his
office | overheard Attorney H#in on the phone discussing
meetings with opposing counsel in my case which he had not
previously informed us of. After going into his office, Attorney
Heslin received another call and he turned his back to me for
privacy. | then glanced on hisgsleand saw a file labeled “Rowe
Entertainment v. William Morris, E-Mail results.” It was then that
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| observed the word “nigger” was lined on the entire first page of
the report. When Attorney Heslin finished his call, 1 asked him
“what was that?” pointing to the-mail results report on his desk.
Attorney Heslin then turned ovéne report, in my face, and told
me that “I was not supposed to see that.”

12. | then asked the question “WHY?” since it pertained to my
case. Attorney Heslin then got very angry and argumentative with
me. | then called Attorney WilliGary and told his law firm what

| had seen on Attorney Heslin's desk. Attorney Gary then asked
that the e-mail report be sent to them for review. But, importantly,
THOSE E-MAILS WERE NEVER SENT! This is how only the
report was finally obtained by thegnhtiffs. But Mr. Gold nor Mr.
Heslin or their firm, despite mpumerous requests for the actual
documents (the stack of e-mails) that contained the word “nigger”
nearly 400 times, they always, this date, have refused my
request to turn over property thaghtfully belongs to me as a
plaintiff and which we paid ove$200,000 to obtain. Mr. Heslin
and Mr. Gold — and othershe had knowledge — always [sic]
failed to report this (the emails) to law enforcement AND the
Court.

18. Specifically, when these same attorneys destroyed the e-
mail evidence which Plaintiffs paid over $200,000 to obtain, they
committed the crime of destroying evidence . . .
28. | knew justice was not servedtins case but it wasn’t until
| was asked to fly to New Y& for a meeting on Tuesday,
February 7, 2012 that the depthtbé injustice was made clear to
me®
(Id. 119 4-5, 8-12, 18, 20, 28).
Accordingly, Mr. Rowe now asks this Couint(a) vacate and saside its 2005 summary
judgment Order; (b) restoredlitase to active status; anjl@fer the “newly discovered

evidence” to the Criminal Division of the 8. Attorney’s Office, the FBI, the Committee on

13 Notably, nowhere in Mr. Rowe’s papers does he state what was “made clear” to him on February 7, 2012 that he
was not already aware of when Exhibit 31 was produced by the Gary Firm. Also, nowhere does he explain from
whom or how he learned this allegedly new informatibir. Rowe’ states only thét “wasn’t until February 7,

2012 that | specifically learned that the actions of [effarmer attorneys] constituted various crimes.” (Rowe Aff.

1 8.) Itis well-established in this Circuit, however, that prplamtiffs may not rely upon their pro s&atus or lack

of legal sophistication as grounds for relief under Rule_60.M&emey v. Intergroove Tontrager Vertriebs GMBH

No. 10 CV 4493, 2012 WL 4483092, at *3 (E.D.N.Y. Sept. 28, 2012).
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Grievances of the Board of Judges of the Soutbastrict of New Yok, and the Departmental
Disciplinary Committee of the New York S¢gaf\ppellate Division, First Department. (§i1.)

On April 3, 2012, the Court ordered that the €lefthe Court serve copies of the Rowe
motion on Mr. Rowe’s former attorneys at SNityo Rowe alleges engaged in a fraud on the
Court. On May 14, 2012, Mr. Gold, Mr. Heslin, and Ms. Leffead filed sworn declarations in
response. Mr. Primoff filed his own Deddion in Response the following day, May 15, 2012.
On May 21, 2012, Mr. Rowe submitted Responseglddeclarations of Mr. Primoff and Ms.
Lepera. Mr. Rowe then filed Responses toDeelarations of Mr. Heslin and Mr. Gold on May
31, 2012.

For the reasons stated below, Mr. Rowe’s motion is denied.

II. Discussion
Where as here, a padiher proceeds pro sthe claims presented must be liberally

construed “to raise the strongest argumérdsthey suggest.” Graham v. HendersgthF.3d

75, 79 (2d Cir. 1996) (internal quotation marks omitted); Simmons v. Abrd8z6.3d 83, 87

(2d Cir. 1995). Accordingly, the Court anags Mr. Rowe’s motion under Federal Rules of
Civil Procedure 60(b)(260(b)(3), 60(b)(6), and 60(d)(3),aHour provisions of Rule 60 that

could apply to it. Neverthelesshile a court will read a pro ditigant's papers liberally, a pro
selitigant is not excused from the requirerhefproducing highly convincing evidence to

support a Rule 60(b) motion. Alvarado v. Manhattan Worker CareemNotr01 CV 9288, 2003

WL 22462032, at *2 (S.D.N.Y. Oct. 30, 2003) (imtaf citations and quotation marks omitted).

14 Ms. Lepera attaches to her Declaration an excerpt from page 113 of What Really Happened to the Kibyg of Pop
Leonard Rowe (“Rowe’s book”), self-published in Novemd@t0, in which Mr. Rowe impugns the integrity of this
Court, suggesting that the massive amount of money that was at stake in this litighiieybd a significant role

in the “decision and . . . caused this judge to tubtind eye and deaf ear to the evidence.” {Iti3, Ex. E at 113.)

Mr. Rowe further wrote that “race alsaagkd a role in [this Court’s] decisionaking. This was corruption at the
highest level.” (1d).
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A. Mr. Rowe’s Claim Pursuant to Rule 60(b)(2)
Motions made under Rule 60(b)(2) based onineliscovered evidence are time barred
if raised more than a year after the datéhefentry of the judgmerfitom which the movant

seeks relief._Seked. R. Civ. P. 60(c)(1); sedsoAponte v. City of New York Dep't. of Corrs.

377 F. Appx. 99, 100 (2d Cir. May 17, 2010). Hehe judgment in question — this Court’s
Opinion and Order granting summary judgment asfaPlaintiffs — was entered on February 7,
2005, Rowe2005 WL 22833, at * 87, and subsequeaffyrmed by the Court of Appeals on

December 30, 2005. 167 F. App’x 227, cert. dertd® U.S. 887. Mr. Rowe’s motion,

however, was not filed until March 2, 2012. ($¥#és Mot., ECF No. 1.) Therefore, Mr.
Rowe’s claim of newlhdiscovered evidence, (s@owe Aff. | 1), is time barred under the one-
year statute of limitations applicable to claimade pursuant to Rules 6)(2) and 60(b)(3), see
Fed. R. Civ. P. 60(c)(1).
Even if Mr. Rowe had timely filed his clairhg has failed to satisfy the requirements of

Rule 60(b)(2). In order to receive relief frams Court’s summary judgment order based on a
claim of newly discovered evidence puant to Rule 60(b)(2), a movant

must meet an ‘onerous standaby showing that: 1) the newly

discovered evidence was of factsaristence at the time of the

dispositive proceeding; 2) he was justifiably ignorant of those facts

despite due diligence; 3) the evidence is admissible and of such

importance that it probably would have changed the outcome; and
4) the evidence is not merely cumulative or impeaching.

Int'l Bhd. of Teamsters247 F.3d at 392. Here, none of the documents Mr. Rowe has submitted

in support of his currently pending Rule 60 matsatisfy this “onerous standard.” Id.

Mr. Rowe has only filed one document, ExhibittAat is relevant to his allegation that

his former attorneys possessed e-mails demonstrating Defendants’ racial animus but concealed
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them from Plaintiffs> As discussed supst 4-6, 13-16, Exhibit A appears to be a summary
print out from the electronic discovery conduthy Plaintiffs’ experts on the Defendants’
computer hard drives._(Seéescussion of Exhibit A suprat 4-6.) Mr. Rowe attaches identical
copies of this document to each of his responsteetdeclarations filed by his former attorneys.
(SeeResp. to Gold, Ex. A; Resp. to Primoff, Ex. Resp. to Lepera, Ex. A; Resp. to Heslin, Ex.
B.) Mr. Rowe regards Exhibit A as a “newdyscovered” smoking gun containing irrefutable
evidence of racial animus that demands thigtCourt grant his Re 60(b) motion in the
interests of justice®

Exhibit A is none of these things, howevéiirst, as pointed oty Mr. Heslin in his
June 27, 2012 letter to the Court, Exhibit A idant the exact same spreadsheet document that
the Gary Firm previously filed with the Court Bghibit 31 in connectiowith Plaintiffs’ July
23, 2004 response to the Booking Agency Defersdambtion for summary judgment. (Heslin
Letter of June 27, 2012 at 1.) Indeed, Mr. Rawplicitly acknowledges tis. His submissions
of Exhibit A in support of this motion all contain the cover page from the original filing of the
spreadsheet as Exhibit 31. (Fesp. to Gold, Ex. A; Resp. Rrimoff, Ex. A; Resp. to Lepera,
Ex. A; Resp. to Heslin, Ex. B.) The cover pagétled “Exhibits to Plaintiffs’ Memorandum of
Law in Opposition to Booking Agency Defendarntsbdtion for Summary Judgment,” is stamped
“Received July 22, 2004, Chambers of Judge RdbePatterson,” and includes contact

information for the Gary Firm._(1{l. Consequently, it is indispaitle that Exhibit A does not

5 Mr. Rowe submitted four other types of documents, but none of these are relduartliegations. These other
documents are discussed in&ia22-23.

'®Indeed, Mr. Rowe appears to have engaged in a media tour in which he distorts the hisimasét disparages
this Court, trumpets Exhibit A as proof of racial animusl ealls for sympathetic listeners to write to this Court and
call for Plaintiffs’ case to be reopened. Mr. Rowe’s cagmpaf misinformation has rekiad in the Court receiving
approximately 60 such letters, all of which are form letters or form postcards that have beeml doukéted. The
letters suggest that Mr. Rowe aired his unsubstantiated complaints on Roseanne Bagtomdi
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constitute “newly discovered glence . . . of facts in existee at the time of” the Court’s
January 5, 2005 Opinion and Order granting sumualgment, but of which Plaintiffs were

“justifiably ignorant . . . despite duiligence.” Int'|Bhd. of Teamster247 F.3d at 392. Thus,

Mr. Rowe has failed to satisfy thequirements of Rule 60(b)(2).
In addition, Exhibit A/Exhibit 31 is not “of sn importance that it probably would have
changed the outcome” if the Court had the opputy to consider it before rendering its

judgment, Int'l Bhd. of Teamster247 F.3d at 392. The Court reviewed and discussed the

admissibility of Exhibit 31 in evaluatingehBooking Agency Defendants’ summary judgment
motion. SedRowe 2005 WL 22833, at *53 n.143ndeed, as discussed suptgpage 16-17, the
Court discussed Exhibit 31 at some lengthonnection with its summary judgment decision
and found that the document failed to meet thaddrd for admissible evidence due to the Gary
Firm’s refusal to provide Defendants with hargies of the underlying e-mails, in violation of
Magistrate Judge Francis’ dis@y order, and Plaintiffs’ fail@r to show that the underlying e-
mails referenced by Exhibit 31 reflected ra@almus by Defendants’ employees engaged in
selecting concert promoters._Id.

In addition to Exhibit A, Mr. Rowe has submitted an unnumbered one page excerpt from
Plaintiffs’ brief opposing the Booking Agen®efendants’ motion fosummary judgment,
(Resp. to Gold, Ex. A); a summary of thétleenent amounts disbursed in this case, f&d. B);
bills from both SNR and the Gary Firm, dating from December 20, 2002 to November 20, 2003,
(id.); and news articles from 2007 and 2012 repgrtin allegations by a litigant of misconduct
within the First Department Disciplinary Conttee, (Resp. to Heslin, Ex. C.) These documents
do not constitute “newly discovatevidence” either. The one pagpecerpt from the Plaintiffs’

brief and the news articles do not mmetsfacts relevant to this litigatidghat were “in existence at
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the time of the dispositive proceeding.” Int'l Bhd. of Teamst243 F.3d at 392. Meanwhile,

although the summary of settlement disbursemeamdsattorney bills do contain facts, Mr. Rowe

has provided no indication that tleofacts are relevant to his mantior that he “was justifiably
ignorant of those facts despite diiegence” at the time this@urt issued its summary judgment
order in 2005._1d.Moreover, none of these documents are “of such importance that [they]
probably would have changed the outcomethef summary judgnmt proceeding._1d.

Accordingly, none of the documents Mr. Rowe has submitted in support of his currently pending
Rule 60 motion satisfy the “onerous standard’réareiving relief pursuant to Rule 60(b)(2). Id.

B. Mr. Rowe’s Claim Pursuant to Rule 60(b)(3)

Mr. Rowe’s allegations include the claimattDefendants’ counsel participated in a
conspiracy with the SNR attorneys to con@al destroy e-mails. (Rowe Aff. 11 5, 19.) He
charges that “Attorney Martin Roth Goldd&imembers of his law firm had ongoing meetings
with defendants’ counsel,ithout our knowledge, and conspired to conceal vital e-mail
evidence, which we, as plaintiffs paid over $200,000 for,"{(ifl), and “when these same
attorneys, with the conscious input from their co-conspiratothe@defense side of the table,
came into this Court and lied, on the recordythommitted the crime of perpetrating a ‘fraud
upon this Court,” (idf 19). It should be ated first that the SNR attorneys never “came into
this Court and lied, on the record. . . .” )idBy the time of the Booking Agency Defendants’
summary judgment motion and its oral argumdérg, SNR attorneys had withdrawn as counsel
for Plaintiffs. Counsel for Defendants arguwaghinst the Gary Firm. Secondly, claims under
Rule 60(b)(3) are subject to the same one-yedtst of limitations appitable to claims under

Rule 60(b)(2)._Seked. R. Civ. P. 60(c)(1). Given thdt. Rowe did not file his current motion
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until approximately seven years after the eofrjudgment, his claim against Defendants’
counsel pursuant to Rule &)(3) is time-barred. Se&ponte 377 F. Appx. at 100.

Even if Mr. Rowe had timely filed his claim, relief under Rule 60(b)(3) “cannot be
granted absent clear and convincing evidenceaitrial misrepresentations” by the adverse
party that precluded the movant fréatly presenting its case. Fleming65 F.2d at 484. Here,
other than the conclusosfatements in his affirmatiomd the inadmissible hearsay statement
discussed infrat 28-29, Mr. Rowe has provided no suppanatsoever for his allegation that
Defendants’ counsel engaged in a conspiracy wgthormer attorneys. Accordingly, the Court
finds that Mr. Rowe’s wholly unsubstantiateldim of misconduct by Defendants’ counsel is
nothing more than hot air.

C. Mr. Rowe’s Claim Pursuant to Rule 60(b)(6)

Rule 60(b)(6) serves as a catchall provision @tlatvs the Court to negate the effect of a
previous judgment “for any otheeason that justifies relief.Fed. R. Civ. P. 60(b)(6). Although
the Federal Rules of Civil Procedure do not gieaie a specific deadline for submission, a Rule
60(b)(6) claim must be filed “with a reasonable time” after thetgnof judgment. Fed. R. Civ.
P. 60(c)(1). Courts in the Second Circuit hémend delays exceeding eighteen months to be

unreasonable absent mitigating circumstances, Maisddgl WL 317833, at *3 (citing cases),

or a showing of good cause for the delay, Kordl#99 WL 980954, at * 1 (internal citation
omitted).

Here, approximately seven years have elapsax this Court’s entry of judgment. Mr.
Rowe’s only proffered explanation for this delayhat “[w]hile | was generally informed about
one year ago that my case may have involvedféatve counsel’ and/oother certain unethical

attorney actions, is [sic] wasnintil February 7, 2012 that | speciilly learned that the actions
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constituted violations of various crimes.” (Rewff.  8.) This vague explanation does not
constitute good cause. Indeed, Mr. Rowe hasdadeshow why he could not have filed this
motion at the time the Gary Firm filégkhibit 31 with tke Court in 2004,_(sediscussion suprat
13-16), or by April 6, 2010, when he lodgedethics complaint against Mr. Gold and Mr.

Heslin with the Executive Director of the New rkdState Bar and the Departmental Disciplinary
Comnmittee for the First Departmeit.Shortly thereafter, MiRowe wrote a second letter
communicating these same complaints to thai@ran and the New York Managing Partner of
SNR, (seé5old Decl. 1 3, Ex. B at 1), and in Nawber 2010 he self-published a book repeating
the exact same allegatiohe raises here, (s&=cl. of Christine Lepera in Opp. to Mot. Pursuant
to Fed. R. Civ. P. 60(b), dated May 14, 2012 (“Lrep@ecl.”), Ex. A.) Itis clear from Mr.

Rowe’s recent writings that he was fully aware of Exhibit 31, which forms the basis for his
current Rule 60 motion, at least twenty-threanths before he filed his claim. More

importantly, his own statements in the affirmation filed in suppbthis motion, (se®owe Aff.

19 11-12), suggest that he hegn aware of Exhibit 31 sinobserving it on the desk in Mr.

" Mr. Rowe’s April 6, 2010 letter complaint charghat Mr. Gold and Mr. Heslin, in breach of their
fiduciary duties, intentionally failed to disclose to Plaintiffs

discovery information that hasken received which literally vealed that the defendants
[William Morris Agency and Creative Artists Agency and other defendants] had used the
derogatory term “niggers” or variants thereof, over 230 times in official documentation,
e-mails and related items between defendants in their ongoing efforts to keep African
American Promoters from a fair chance to cetegn the business.

(Gold Decl., Ex. C at 1; sesoHeslin Decl. § 2.) The complaint was subsequently transferred to the Second
Judicial Department, as Mr. Gold was a member @Dfsciplinary Committee in the First Department. (Gold
Decl. 1 4.) Mr. Gold and Mr. Heslin inform the Court that the complaint was dismissed by the Disciplinary
Committee in the Second Judicial Department.; Hiéslin Decl.  16.) Mr. Rowe blames this dismissal on the
“corruption and collusion that permeatdlse Second Judicial Department’s Dpdimary Committee. (Reply Aff. of
Pl. Leonard Rowe in Response to thddddecl. (“Resp. to Gold”) 1 4.) Mr. Rowe provided no evidentiary support
for his corruption allegation; instead, he cited twwsarticles and one e-mail alert discussing a former
Disciplinary Committee staff attorney’s “wdtleblower” claim of wrongful discharge. (Resp. to Heslin T 2(j).) The
Court notes that a jury rejected the femstaff attorney’s claim, and the apate court affirmed the verdict._(ld.

Ex. C.)
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Heslin’s office around the time discovery closed in 2002, (8se. Order, ECF No. 347, May 1,
2002), and the same document was filed by Plaintiffs on July 23, 2004 in opposition to the
Booking Agency Defendants’ summary judgmentior@ Accordingly, the Court finds that Mr.
Rowe has failed to show good cause or mitigacircumstances excusing his delay, and
therefore his claim under Rule 60(b)(6) is time-barred.

Even if Mr. Rowe had timely filed hidaim, he has failed to demonstrate the
“extraordinary circumstances or extreme and urfdudship” required toeceive relief pursuant
to Rule 60(b)(6)._Dow Joneg$998 WL 2370, at *2. Mr. Rowe offeno evidence in support of
a claim under Rule 60(b)(6) other than hisnavenclusory allegations. Although Mr. Rowe
alleges that “[t]he previousiling that was entered by tHXourt single handedly destroyed
practically all black business that were dependenhe black concert prasters . . ..” (Rowe
Aff. § 22), that “[tlhe ongoing and continuougtiship has been gut wrenching, emotionally
draining, and economically devastating,” (§id26), that “a hearing is required . . . in the interest
of justice,” (id.{ 16), he provides no evidence to subsitathese claims. Accordingly, he has
failed to show the “extraordinary circumstanoegxtreme and undue hardship” required by
Rule 60(b)(6).

D. Mr. Rowe’s Claim Pursuant to Rule 60(d)(3)

a. Miscellaneous Claims

Mr. Rowe also claims that his former SMRorneys — specifically Mr. Gold, Mr. Heslin,
Mr. Primoff, and Ms. Lepera — engaged in a giracy with Defendantstounsel to sabotage his
case, thus committing fraud upon the court. (Bewe Aff. {1 2-2128, 30, 34-36, 38); see also
Fed. R. Civ. P. 60(d)(3). Although claims unéarde 60(d)(3) are not subject to their own

statute of limitations, a movant whose alleégas properly fall under Rule 60(b)(3) but who
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inexcusably fails to file a timely claim for relief within Rule 60(b)(3)’s one year statute of
limitations may not salvage the claim fiyng under Rule 60(d)(3) instead. SAaderson v.

New York, No. 07 CV 9599, 2012 WL 4513410, at *4 (\D¥. Oct. 2, 2012). Accordingly,
given that Mr. Rowe’s claim that Defendantsunsel engaged in misconduct is time-barred
under Rule 60(c)(1), his Rule 60(d)(3) claimattbefendants’ counsel committed fraud upon the
Court is time-barred as well. Rule 60(b)(3) slo®t cover Mr. Rowe’allegations against his
own former attorneys, however. Consequently Ruile 60(d)(3) claim against them is not time-
barred._Seé&ed. R. Civ. P. 60(d)(3).

In order to receive relief from the summauggment order entered in this case based on
his claim that his former attorngygonspired with Defendants’ co@h$o hide material evidence
from the Court or otherwise sabotage his case Rdwe must show that the conduct he alleges
“seriously affect[ed] the integrity of the nornmalbcess of adjudication” by “actually deceiv[ing]
the court.” _Andersoni2012 WL 4513410, at *4; see alted. R. Civ. P. 60(d)(3). If Mr. Rowe
fails to show that the Court’s decision wasfliienced by the conduct at issue, the judgment
should not be set aside.” Anders@012 WL 4513410, at *4. The Court will address each of
Mr. Rowe’s related acsations in turn.

First, Mr. Rowe alleges that the conspird&tween Defendants and his former attorneys
was fostered by the fact that Mr. Heslin and Mold had a prior relationship with Dale Head,
the General Counsel for Defendant SFX Clear CHan(Rowe Aff. § 13.) Mr. Rowe states that
“during settlement discussiomgth Clear Channel, [and loér Defendants], | was always
pressured by Attorney Martin Gold and his fitonsettle under the ctinual threat of their
withdrawal from the case.”_(Id.Mr. Rowe’s allegation that MHeslin and Mr. Gold’s prior

relationship with Mr. Head influenced settlemaalks is unsubstantiated by factual evidence.
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As an initial matter, Mr. Rowe settledttv Defendant Clear Channel for $8,000,000. No
decision by this Court was involved, and thus no decision by this Court was influenced at all by
the conduct of Mr. Gold and Mr. ldd in these negotiations. S&ederson 2012 WL 4513410,
at *4. Furthermore, Mr. Rowe’s Rule 60(b) naotipapers do not state how Mr. Heslin’s prior
relationship with Mr. Head might have adveysaifected the settlement he obtained from
Defendant Clear Channel. Taethontrary, Mr. Heslin assettsat his relationship with Mr.

Head bridged the “distrust between both partesi eventually led to mediation between the
parties. (Heslin Decl. § 9.) While that mediation was ultimately unsuccessful, the parties did
subsequently reach a substantial settlement agrgemithout any involvement from the Court.

(Id. § 11.) Consequently, Mr. Rowe has made no showing that he or the Court was “deceived” in
any material way by Mr. Heslin and Mr. G@darior relationshipwith Mr. Head. _Seénderson

2012 WL 4513410, at *4.

Next, Mr. Rowe alleges that the SNR atiteys refused to ask Defendants pertinent
guestions during deposition testimony in figitance of the conspiracy between the SNR
attorneys and Defendants. (Rowe Aff. § 14.) e&&lence of this allegkeconspiracy, Mr. Rowe
recounts hearsay, hamely a conversation overheard by Plaintiff Lee King during a break in the
deposition of Rob Light, a CAA employee, in which Mr. Light wdegddly told by CAA
attorneys that he would not be asked “any hprelstions” by SNR attorney Carl Aron._{id.

This claim is not supported by any factual eviceedemonstrating that Mr. Light was, in fact,
asked no “hard questions.” Furthermore, a$egy, this statement cannot be credited by the
Court. Lastly, Mr. Rowe has failed to shawany way how the Court’s summary judgment
decision was influenced in any way by miscortdliring the depositionf Mr. Light. See

Anderson 2012 WL 4513410, at *4.
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b. Mr. Rowe’s Claim that the SNR Attorneys Committed Fraud on the Court

Finally, Mr. Rowe claims that the SN&Rtorneys committed fraud on the court by
concealing and then destroying “vital e-mail evickei specifically the e-mails of Defendants’
employees produced by Plaintiffs’ electronisativery expert, EED. (Rowe Aff. ] 2-21, 28,
30, 34-36, 38.) According to Mr. Rowe, thesmaHs contained hundreds of racial slurs,
including the word “niger” nearly 400 time&: (Id. 1 5-6, 9-12, 18-19.) Mr. Rowe contends
that these e-mails clearly demonstrate Defendaatsal animus “related to their contractual
dealings with plaintiffs.” (Idf{ 5, 12.) He argues that “hatforney Martin Gold and his co-
conspirators not perpetrated this fraud uporcthet by their intentional concealment of these
documents (the e-mails) and other vital evidencantiftrust violations . . | truly believe that
this Court would have reached a differeutcome on summary judgment.” (fd5.) Mr. Rowe
bases this allegation on the e-mail report Mr. Rolaens to have seen on Mr. Heslin’s desk,
which was first submitted to this Court2004 as Exhibit 31 and is now resubmitted by Mr.
Rowe as Exhibit A. (Id{ 11-12.)

1. The denials of Mr. Rowe’s former attorneys

In their sworn declaratiorfied in response to Mr. Rowe’s Rule 60 motion, SNR
attorneys Gold, Primoff, Heslin, and Lepeach deny and refute Mr. Rowe’s allegations,
stating, in sum and substance, that the e-mail search conducted by Plaintiffs’ experts yielded no
relevant documents that would have betunse in proving Plaintiffs’ claims._(S&&old Decl.

11; Lepera Decl. § 8 Heslin Decl. { 7; Primoff Decl. { 3)/oreover, the SNR attorneys assert

18 |n other sections of his brief, Mr. Rowe states thatibie “nigger” was used 349 times. In a letter to Ms. Frank
dated May 9, 2003, however, Mr. Campbell admitted thatthsan inflated number drthat Exhibit 31 instead
shows 76 appearances of the wo(Brank Decl., Ex. Q at 2.)

9 Ms. Lepera’s declaration and Mr. Rowe’s responsedceibf limited assistance to the Court in resolving this
case. In her declaration, Ms. Lepera states that she has “no recollection” of having advised Mr. Roweértipat not
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that “all documents (including e-nt&) were turned over to cosansel [the Gary Firm] once the
Court approved SNR’s withdrawal.” (Heslin Decl.  2; abs®id. I 15; Gold Decl. § 12; Lepera
Decl. 1 4.)

Specifically, SNR’s Richard Primoffyho conducted the e-mail discovéfygsserts that
because Mr. Rowe did not include a copy of the rtep@refers to as the “e-mail results report”
in his initial motion papers, heannot be sure to what document Mr. Rowe is referring; however,
he remembers that

[T]here was a preliminary statisticaport preparetly [P]laintiff’s
electronic evidence consultants that was to be used to decide
whether it was worthwhile for [Rintiffs to pay additional and
(substantial) sums to initiata second, and wider, search of
Defendant’s e-mail files, according to the protocol established by
U.S. Magistrate Judge Francis in the case.
(Primoff Decl. § 4.) Mr. Primoffurther declares that as of ttime he left SNR in mid-January
2003, he “was not aware of any decision by Plggfor the Willie Gary firm, which Plaintiffs

had brought in to replace us) to initiate or paya second e-mail search of Defendants’ files,”

had been found as a result of the e-msglarched (as claimed in Mr. Rowe’sving Decl. § 9), and that she has no
“knowledge of e-mails that are of the nature described vaguely by Mr. Rowe’s motion. [Shmejtwa®lved in e-
mail discovery and the details of thbcess.” (Lepera Decl. § 6; s&soid. 1 4.) Ms. Lepera further states that
“[tlo the extent that Mr. Rowe is insinuating that dheny knowledge of or partmation in his theoretical
‘conspiracy’ his insinuation is wholly falsated. It is in fact outrageous in the extreme . . . and categorically untrue.
(Id. 17.) Inhis response, filed on May 21, 2012, Mr. Rowe asserts that Ms. Lepera “was, todhfhisdst
recollection, involved in all facets of the case includingwitbholding of the crucial evidence directly at issue in
this case;” however, Mr. Rowe has not pdad support for this allegation. (Resp. to Lepera 1 5.) Accordingly, the
Court declines to credit ficharacterization of Ms. Lepera’s involvement.

In addition, Mr. Rowe suggests thds. Lepera’s request that this Court “not grant Plaintiff's motion to
reinstate this case . . . can only be construed as@iciiradmission of her and her co-conspirator law partner’s
[sic] true intentions and guilt.”_(Id] 7.) Mr. Rowe’s nonsensical conclusion that Ms. Lepera’s denial of
wrongdoing is equivalent to an admission of culpability provides insight into his (in)ability to think straight about
his claims.

20 Mr. Primoff, currently with the SEC, explains that he was a member of the firm of RubinB@20®lirand
through the first half of 2002; he was then of couns&8N® from the latter half of 2002 until mid January 2003, at
which point he left to join the SEC. (Primoff Decl. 1 2.)
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nor did Mr. Primoff “ever seajor was made aware of, any additional e-mail production beyond
the disappointing productionah[he] reviewed.” (1df 5.)
In his declaration, Mr. Heslin confirmed tHalNR and the Gary Firm were serving as co-
counsel to Plaintiffs during &helectronic discovery of Defeadts’ e-mail accounts. (Heslin
Decl. § 6.) According to Mr. Heslin, he leadieom Mr. Primoff that'nothing of consequence
had been found.”_(Id 7;_sealsoPrimoff Decl. { 3.) Mr. Heslin reports that “Mr. Rowe was
told this and certainly never foundyahing to the contrary on my desk."(Id.  7.) Mr. Heslin
further states that
[o]nce the Court approved SNR’stiidrawal, | arranged with Mr.
Gary’s firm the transfer of all our files and personally supervised
the delivery of them to a trkcsent by Mr. Gey. All files
including the e-mail discovery wepgovided to Mr. Gary’s firm
which if they contained the dagatory language Mr. Rowe claims,
| assume Mr. Gary's firm wouldhave used in response to the
defendants’ summary judgment motion.

(Id.115))

On July 9, 2012, the Court received a leftem Mr. Heslin, dated June 27, 2012, in
which he states that SNR attorneys were ngu@vided with copies othe e-mails that are
allegedly referenced in [the report marked &kikit A] — and Mr. Rowe provides no evidence to
the contrary.” (Heslin Letter of July 9, 20123at According to Mr. Heslin, “the search was
conducted by the vendor on its own accord atdRBwas provided with the results only;” the
“only e-mails [SNR] received from flendants pre-dated this list.”_(JdHe states that he is

“unaware as to whether the §&irm received the e-mail$® (Id.) Finally, Mr. Heslin

contends that “Mr. Rowe offers no evidence whewgo that | or any afny colleagues received

%L Moreover, Mr. Rowe states that he conducted his own review of the e-mail results provided to EirSNR th
attorneys and “found nothing that proved our positigainst the defendants.” (Rowe Aff.  10.)

%2 The Gary Firm has not filed any papers in support of Mr. Rowe’s Rule 60(b) motion.

31



anything of value from defendants’ attorneysdoyone else) in furtherance of this so-called
conspiracy.” (Idat n.1.) Indeed, Mr. Rowe has filad evidence or supptomg affidavits to
dispute Mr. Heslin’s statements.

Echoing Mr. Heslin’s statements, MBold asserts in his declaratfSithat “I| have no
knowledge that the word ‘nigger’ appearedlotuments produced by defendants, and | still
have no knowledge that the word so appeélstably, Mr. Rowe has produced no such
documents.” (Gold Decl. § 11.) Mr. Gold poiots that Mr. Rowe may be right that certain
documents produced by defendants were not maalahble to the plaintiffs by his firm because
the Defendants sought and obtaiagorotective order allowing “them to mark certain documents
to be restricted only to counsel.” (fi12; see alsMagistrate Judge Francis’ protocol | 4
(stating that “[a]ny purportedlyonfidential or privileged docuent shall be retained on an
attorneys’-eyes-only basis ungihy dispute about the designatismesolved”), discussed supra
at 9.) Mr. Gold states that “documents so mdriwere withheld from the plaintiffs, but later
delivered to the Gary Firm when myrfi was relieved.”(Gold Decl. T 12.)

2. Mr. Rowe’s responses to Hmmer attorneys’ denials

In his responses to eachtb&se declarations, Mr. Rowe ases his former attorneys of

lying and points to Exhibit A as proof. Indeéuhis Response to the Blarations of Attorney

Richard Primoff (“Resp. to Primoff”), datdday 22, 2007, Mr. Rowe asserts that Mr. Primoff's

111 m

statement that “nothing had befund to help our case™ is “proweto be totally untrue . . . by

2 Mr. Gold’s Declaration, dated May 14, 2012, beginatknowledging that the facts recited within it were all
based on his memory of events nine years old since his firm had turned over all of its relevanhél€ay tirm
without means of retaining copies, (Gold Decl. § 2, n.1), and noting that he and other ldwiefsro withdrew
as plaintiff's counsel on March 28, 2003, over nine years earlief] {if.
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the contents of Exhibit ‘A.** (Resp. to Primoff § 4.) MRowe chooses to overlook, however,
that Exhibit 31/Exhibit A does not differentgabetween incomingnal outgoing e-mails, that
many of the employees listed were not engagédarselection of condgpromoters, and that
rap lyrics commonly includeacial language.

Similarly, in his unsworn Response to the Reations of Attorney Raymond J. Heslin,
dated May 28, 2012 (“Resp. to Heslin”), Mr. Romaintains that Mr. Heslin’s statement that
“no derogatory terms (232, 349 or 400) were lod@atethe e-mails of defendants,” (Heslin Decl.
1 1), “flies in the face” of what Mr. Rowe clains“the undisputed evidence contained in the
summary of defendant’s e-mail racghlir results” attached as EkitiB. (Resp. to Heslin 1 1,
2(e).) Mr. Rowe claims this is the same alment he saw on Mr. Heslin’s desk before Mr.
Heslin turned it over and said “youeanot supposed to see that.” (1d7.) Accordingly, Mr.
Rowe claims that “Mr. Heslin would lie under oathd try to have this Court believe that [no
racial slurs were] contained the e-mails themselve$> (1d. 1 2(e).)

Finally, in Mr. Rowe’s May28, 2012 sworn response to Mr.I&e sworn declaration, he
attaches Exhibit A as “evidence of e-mails bg@xtives at William Morris and Creative Artists
Agency containing the word ‘niggeaind other derogatory terms. (ff15.) Based on Exhibit

31/Exhibit A, Mr. Rowe contendbfat Mr. Gold’s statement that “he ‘had no knowledge’ of this

2 Mr. Rowe also claims that “Exhibit ‘A’ is missing bothgeal and page 17” and “is a direct copy that was pulled
from the Court’s files, which suggests that someoherahan the Plaintiffs has intentionally removed or
deliberately misplaced these pages.” {Ild.1.) This statement is nonsensical. The Court will not entertain Mr.
Rowe’s outrageous and speculative insinuation that a ereafibhe Court’'s administrative staff manipulated the
records. Moreover, the document marked as Exhibit A was generated for Plaintiffs by EED and, asl digptesse
at page 31, was originally produced to the Court by thrg Eiam, Plaintiffs’ counselas Exhibit 31 to Plaintiffs’
opposition to the Defendants’ summary judgment motion. IfRdwe lacks a complete copy of this document, it is
no fault of “someone other than the Plaintiffs.”

% Mr. Rowe also asserts that Mr. Heslin's statemeattMr. Gary received the acluemail discovery documents

from SNR is totally false, (Resp. to Heslin 1 2(h)), and that he is “certain that if Mr. Gary hadyaeteiiled the
e-mail documentation that is at issue in this malteryvould have presented them” to the Court,f[itl5).
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.. . def[ies] logic and stands as one of the mmastdulous statementsatha senior attorney,
charged with supervising the woakid conduct of assistants tairk with him, could make.”
(Id. 1 6.) Mr. Rowe also states that “Exhibit ‘#@ready establishes that Mr. Gold is guilty of
penalty of perjury and fraud upon the Court . . ..” 1d0.)

In his response to Mr. Primoff's decléicm, Mr. Rowe states that Mr. Primoff's
description of Exhibit 31 is “is a total fabrigan because Plaintiffs paid over $200,000 dollars to
produce the e-mail results of the Defendantsaasecond e-mail search was never discussed by
[Mr. Rowe] or other Plaintiffs ith anyone.” (Resp. to Primoff  &)Accordingly, on June 5,
2012, this Court ordered Mr. Rowe to supportdssertion “by producing the bill or bills for
such services that Plaintiffs are alleged to haaid.” (Order dated June 5, 2012, ECF No. 777.)

3. Mr. Rowe’s response to thidourt’s June 12, 2012 Order

On June 12, 2012, Mr. Rowe filed PlaintifResponse to Court’'s Order Dated June 5,
2012 (“Pl.’s Resp. to 6/5/12 Ord.@nd attached, marked as Exhiy, a settlement statement,
dated May 14, 2002, of plaintiff's claims agaittst Clear Channel/SFX defendants for an initial
payment of $4.5 million. (Pl.’s Resp. to 6/502d., Ex. A.) The settlement statement shows
reimbursement of disbursements to RulainB of $347,847.94 and to the Gary Firm of
$100,000. (I9. This settlement statement did not, lexer, provide the specific proof the Court

requested in its June 5, 2012 Order.

% The $200,000 Plaintiffs paid to EED reflects the amount paid to conduct e-mail discoverPefeatlants, not
just the Booking Agency Defendants. $&mve 205 F.R.D. at 424-26, 428-32; (see dkasp. to Heslin, Ex. A

(bills indicating distributions from settlements with the Howard Rose Agency, dated August 8, 2002; Monterey,
dated December 20, 2002; and Clear Channel/8&bd May 14, 2002 ardovember 20, 2003).)

27 Although Mr. Rowe does not substantiate his claim that Plaintiffs “paid over $200,000 to produce the e-mail
results of the Defendants,” (Resp. to Primoff 1 9), the Qmates that on May 28, 2012, in response to Mr. Heslin’s
declaration, Mr. Rowe submitted a partial document fronGey Firm that reflects that the Gary Firm paid EED
$4,335.24 on behalf of Plaintiffs, (SBesp. to Heslin, Ex. A.) This partial document is entitled “Closing
Statement — Client #40201” and bears a fax transmission marking indicating that it was sémBaEmn on April

15, 2002. (19.
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Mr. Rowe points out in his sponse that RubinBaum “did not itemize its settlement
statement which would have pointed out thiaé e-mail delivery company was “Electronic
Evidence Discovery of Seattle, Washington.” {d..) Mr. Rowe furthestates that “[i]t would
appear, that the failure of the attorneys to proaiétemized bill or receipt violates State Bar
Rule 1.15(d)(2)(iii), (iv), (v) andvi) which requires attorneys toaintain certain records and
billing documentation for clients for seven (7)ayg including contingent fee agreements and
bills for services rendered and paid to outside vendors . . . )’ Ificessence, Mr. Rowe appears
to be contending that he cannot provide the ©with bills reflecting the amount paid to EED
because no such itemized bills werevpded to him by his attorneys.

In addition, attached as EXxIiilB to his response, Mr. Rowe filed an Affidavit, dated
June 7, 2012 (“6/7/12 Rowe Aff.”), in which he statiest he “was the priary plaintiff that the
attorneys procured theauthorization and permission to pead on any and all aspects of this
case including but not limited to discovery mattmsg e-mail searches.” (6/7/12 Rowe Aff. at
2.) Mr. Rowe further statabat “[a]fter Plaintiff'sattorneys had deducted $200,000 from
Plaintiffs’ share of the first Clear Channel settént proceeds . . . and deliberately lied to us by
saying nothing was found that wduelp our case, there was/eeany talk about a second e-
mail search with Attorney Primoff or anyone.” {ldMir. Rowe claims that “[t]his is evidenced
by the fact that none of the other attorneysehaised anything remotely similar to the
mendacious assertions Mr. Primoff has made.”) (Id.

Also contained within the Exhibit B attachmdo Rowe’s Response is an affidavit of
plaintiff Lee King, sworn to onuhe 7, 2012 (“6/7/12 King Aff.”), whig states in pertinent part
that “I recall specifically all anversations that were held witls by the attorneys that were

representing us at that time regarding the e-mail search of the defendant’'s employees that were
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premised on certain terms and terminology usetheyemployees of the defendants.” (6/7/12
King Aff. at 2.) Mr. King declares that “[w]es plaintiffs, collectively paid over . . . $200,000
to the company that was retained by our adgsrat RubinBaum LLP for the e-mail search.
After the search was completed, we were tcur attorneys thatothing of value was
produced to help our case.” (ldMr. King concludes by statingah“[a]t no time was there ever
any discussion about a second e-mail search willy asy of our attorneys especially since we
had paid such an astronomical amount for tist §iearch, which, according to our lawyers, had
produced nothing to help us.” ()d.

4. Mr. Heslin’s response to Mr. Rowectaim that his former attorneys
failed to provide itemized bills

By letter dated June 27, 2012, and receiwethe Court on July 9, 2012, Mr. Heslin
responded to Mr. Rowe’s June 5, 2012 and 012 letters and spécally addressed Mr.
Rowe’s claims that the SNR attorneys misuisgais and did not send Mr. Rowe itemized bills:

During the course of the litagion, [Mr. Rowe] was provided
periodically with detailed itemizations of the various
disbursements incurred. In additi all settlements prior to the
disbursement of any funds wesxtensively negotiated by Mr.
Rowe who generally objected &8l major disbursements until he
was provided with all backup domentation (and even then he
negotiated discounts). Indeed, higsrepresentation is belied by
the fact that, in his Responsette Court's Order dated June 5,
2012, he identifies precisely the naared address of the electronic
discovery company as well as thest of the process and how it
was paid because he was provideth all such bills identifying
the company. Nevertheless, he failed to produce them.

(Heslin Letter of July 9, 2012 at ¥)Indeed, the only documentdating to attorneys fees and

costs that Mr. Rowe has produced are difam RubinBaum dated May 14, 2002 and faxes

28 Although the burden of proof is on the party seeking relief from the judgment, here, Mr. Rowe, the Court notes
that none of the SNR attorneys supplemented their déolasavith copies of the bills sent to Mr. Rowe, which

might have clarified this issue. Skkendes Junior Intern. G394 F. App’x. at 788The Court also recognizes,
however, that as Mr. Rowe himsalftes, New York State Bar Rules ondguire attorneys to maintain billing
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from SNR dated August 8, 2002, December 20, 2002, February 14, 2003, and November 20,
2003 detailing how settlement payments fromritérey, Clear Channel/SFX, the Howard Rose
Agency will be distributed, as well as a faam the Gary Firm, dated April 15, 2002 and titled
“Closing Statement — Client #40201,” that providestemized list of costs advanced by the
Gary Firm, including $4,335.24 paid Eectronic Evidence Discovefy. (Resp. to Heslin, Ex.
A.) None of the documents support Mr. Rowdam that the SNR attorneys either hid or
destroyed the e-mail results reflected in ExIitExhibit A from the fist search conducted by
EED nor do the documents indicate thatecond search was conducted.
5. Analysis

Under Rule 60(d)(3), Mr. Rowe bedhe “high burden” to prove by “clear and
convincing evidence” that the SNR attorneygaged in misconduct and fraud that “deceived”
the Court and influenced its summary judgment decision.ABderson 2012 WL 4513410, at
*4; Madonna 878 F.2d at 65; Passloqix, IN€08 F. Supp. 2d at 396; Schi2006 WL 2792885,
at *6. Mr. Rowe relies solely on Exhibit 31/EkitiA. Exhibit 31/Exhibit A only demonstrates
that electronic discovery was conducted on thapater hard drives of Defendants and that a
print out was generated. It dagst alone constitute “clear drtonvincing evidence” that the
SNR attorneys actually possessed the e-mailsrlymlg the report but concealed them from
Plaintiffs and the Court.ndeed, as Mr. Heslin notes, Mr. Rowe has failed to submit any

evidence whatsoever that Defendants or EEEY pvovided the underlying-mails to the SNR

documentation for seven years. The record reflects thaitiffs contracted with and paid EED for its services
more than ten years ago.

2 The Court notes that the document purporting to be the Gary Firm'’s itemized accountistg @ppears to be a
copy of only portions of the original document. The “Clostgtement” appears to be in the form of an outline, yet
the section marked “Costs Advanced by the Law Firntdbeled “b)” and there is no preceding section marked
“a),” nor is there a subsequent section marked “c).”
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attorneys. (Sekleslin Letter of July 9, 2012 at 3.)céordingly, Mr. Rowe has failed to prove
that Exhibit 31/Exhibit A is anyiing other than what Mr. Primofécollected it to be without
having access to the document: a preliminaryssizd! report “used to decide whether it was
worthwhile for plaintiffs to pay . . sums [of money] to initiat@ second, and wider, search of
defendants’ email files . . .*¥ (Primoff Decl. { 4.) Given MiRowe'’s failure to provide “clear
and convincing evidence” to suppéis claim, the Court will nog¢ntertain his bald speculation
that the SNR attorneys concealed or desttdiie e-mails forming the foundation for Exhibit
AJ/Exhibit 31.

Moreover, the entire premise underlying timetion — that Mr. Rowe has somehow been
denied access to the discovery produced by EEDuntrue. Other than documents marked
“attorneys eyes only” in accordance with ¢ilstrate Judge Francis’ protocol, (sscussion
supraat 9-10), Mr. Rowe has always had thdigtto access the verg-mails that he now
alleges were concealed from him and destroyadeed, Mr. Rowe adits that EED conducted
the e-mail discovery on the electronic mirror irea@f Defendants’ computer hard drives, (see
Pl.’s Resp. to 6/5/12 Ord. | 1), whitdr. Rowe carefully reviewed, (s&owe Aff. {1 9-10),
and it is clear from the parties’ submissions thatGary Firm served as co-counsel during this
time period and paid fees to EED, ($&@moff Decl. | 5; Heslin D&.  6; Resp. to Heslin, Ex.

A). If Mr. Rowe was concerned that his famattorneys had not provided his new attorneys

with all of the relevant evidence in their pession, he could have asked the Gary Firm to

30 0On this point, Mr. Heslin states “[a]ll files includitige email discovery were provided to Mr. Gary’s firm which
if they contained the derogatory language Mr. Rowe claims, | assume Mr. Gary’s firm would have useit [them]
response to the defendants’ summary judgment motion.” (Hasth § 15.) Itis telling that Plaintiffs raised no
alarm after receiving Ms. Frank’s May 8, 2003 letter or her May 23, 2003 Declaratiodig@ession suprat

n.12), and it is even more telling that Plaintiffs did sound such concerns after the Court’'s summary judgment
opinion, which explicitly discussed the evidentiary prablgosed by Plaintiffs’ failure to provide the e-mails
underlying Exhibit 31, seRowe 2005 WL 22833 at *53 n.143.
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acquire copies directly from EE&QfF whatever reports or e-mails meesent to Mr. Rowe’s former
attorneys, including those mautk attorneys’-eyes-only.

In fact, Mr. Rowe claims that he was siggpus when the SNR attorneys informed him
that “nothing had been found as a result of the #grarch.” (Rowe Aff. § 9.) He asserts that
“I could tell that Mr. Gold, Mr Primoff and Mr. Heslin weraot being truthful but | had no
‘proof’ at that time,” (id), and that “I found it impossible teelieve” that the e-mail search had
not turned up any evidence of racial animus, {id0). Nevertheless, despite these suspicions,
and despite the repeated regsdst Defendants’ counsel foogies of the e-mails underlying
Exhibit 31 (sealiscussion suprat 14-15), Mr. Rowe has submitted evidence that either he or
the Gary Firm made any effort to contact EHIY aetrieve copies of éhinformation provided to
the SNR attorneys. The Court will not now reopen a more than seven year-old case based on
nothing other than Mr. Rowe’s suspicions tt&tovery was concealed from him when that
allegation is so demonstrably false.

E. Mr. Rowe’s Other Claim of Misconduct by the SNR Attorneys

In addition to his claim that the SNR atieys perpetrated a fraud upon the Court, Mr.
Rowe also alleges that “the attorney client relationship [with his former attorneys] was [initially]
formed after relentless solicitation by AttorneysriaGold and Christine LePera [sic],” which
he claims violated “State Bar Rg and Ethical Considations.” (Resp. to Heslin T 2(d).) This
claim against attorneys Gold and Lepera is calittad by the evidence. Indeed, the Court notes
that Mr. Rowe’s assertion is contradictedHiy own acknowledgement, contained in the same
response, that attorney Robert Donnellyadtrced him to Mr. Gold and Ms. Lepera and
described his claims to them. (Kl4.) Moreover, Rule 60, ongxplicitly provides for relief

from a judgment or order for “fraud (whethmeviously called intrinsic or extrinsic),
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misrepresentation, or misconduct by an oppoperty,” Fed. R. Civ. P. 60(b)(3) (emphasis
added), or for “fraud on the court,” which may be committed by any party, Fed. R. Civ. P.
60(d)(3). Even if Mr. Rowe had proveratiMr. Gold and Ms. Lepera engaged in
overaggressive solicitation, thisratuct would not rise to the leivef fraud on the court and thus
would not constitute grounds for the Court to overturn a final judgment under Rule 60.

The Court has addressed each of Mr. Rowgjsiments and has found that all but one of
his claims has been filed outside the applicabd¢ute of limitations. More importantly, the
Court has found that all of Mr. Rowe’s argurteeare meritless. Accordingly, his motion to
reopen the case pursuant to Rule 60 is denied.

V. Request for Sanctions

Mr. Heslin has requested that Mr. Rowe be sanctioned for his unwarranted accusations
against attorneys admitted to the bar of this Colihis request must be considered in light of
Mr. Rowe’s conduct before this Court, the Hass allegations contained in his self-published
book, his unwarranted complaintsthee State bar authorities, ahid unjustified letter to SNR’s
managing attorney._(Sekscussion suprat 25-26.)

On June 9, 2012, this Court received an e-marhfMr. Rowe with detter attached that
was dated June 4, 2012 and addressed to Jé&ffeay, Esq. of Weil, Gotshal & Manges, LLP.
The letter demanded the withdrawal of two dsfiits that had bediied in the underlying
litigation. In denying his request, the Court imh@d Mr. Rowe that “[s]ince Plaintiff's motion
under Rule 60 has not been granteglhas no standing at this time to further his cause or for
discovery purposes.” (Order, ECF No. 778, JuRe2012.) The Court also warned Mr. Rowe
that “during the pendency of this motion, any et actions of this type will be considered

sanctionable.” (Ig.
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Despite the Court’s warning, on Septemb@y 2012, Mr. Rowe e-mailed papers to the
Court that purport to be a motion to compkl Rowe’s former attorneys to “produce e-mail
evidence that was fraudulently concealed fromQbart in my case.” (Pl.’s Mot. to Compel
(“Pl.’s Mot.”) 1 1, Sept. 20, 2012.55iven that this case remaia®sed due to the Court’'s 2005
judgment, Mr. Rowe must show the Court grdsito reopen the case before engaging in
discovery. His motion papers, however, faileghtovide any such grounds. His self-styled
motion to compel is therefore inappropriately filed and will not be considered by the Court.

Rule 11 of the Federal Rules of Civil Prdoee authorizes courts order sanctions
against a party who files spats or vexatious actions. Séed. R. Civ. P. 11. “A party who is
found to have violated Rule 11 can be ordered byctiurt to pay to the lo¢r party or parties the
amount of the reasonable expenses incurred because of the filing of the pleading, motion, or

other paper, including asonable attorney’s fee[sTThe provisions of Rule 11 equally apply to

pro selitigants.” Auen v. Sweeney 90 F.R.D. 678 (N.D.N.Y.1986)ntiernal citation omitted)

(emphasis in original).

Here, as detailed above, Mr. R@'s Rule 60 motion accusing the SNR attorneys of has
been filed without any basis for support. MoreQwWir. Rowe’s self-styled motion to compel his
former attorneys to produce documents was filed on September 19, 2012 in direct contradiction
of the Court’s June 12, 2012 warning. Accogiynthe Court is inclined to agree with Mr.

Heslin, who stated in his decédion that “[tlhe Court should . . . impose sanctions upon Mr.
Rowe to once and for all end these spuriousgedings.” (Heslin Decl. 1 17.) By November
21, 2012, Mr. Rowe is ordered to show cause, umsio Rule 11(c)(3Wwhy sanctions should
not be entered against him and to provide therGaith a certified financial statement of his

assets and liabilities. By the same date, thR @lorneys are ordered advise the Court, if
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they are seeking damages, of any damages they have suffered as a result of Mr. Rowe bringing
this action.
V. Conclusion
For the reasons discussed herein, Mr. Rowe’s Rule 60 motion is denied.
IT IS SO ORDERED.

Dated: New York, New York )

. y /_:}
November é)_/, 2012 4,//' g P/;/ﬁ /"/fzc{?\.‘_ —
7 S Coma

Robert P. Patterson, Jr.
U.S.D.J.
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Copies of this Opinion & Order were sent via mail to:

Plaintiff, proceeding pro se:

Leonard Rowe
5805 State Bridge Road, Suite 350
Johns Creek, GA 30097

1006 Bay Tree Lane
Duluth, GA 30097
Ph: (404) 374-1370

Copies of this Opinion & Order were sent via fax to:
Mr. Rowe'’s former attorneys:

Martin Roth Gold

SNR Denton US LLP (NY)
1221 Avenue of the Americas
New York, NY 10020

Ph: (212)398-8701

Fax: (212)768-6800

Raymond Heslin

West End Financial Advisors LLC
333 East 66" Street

New York, NY 10065

Ph: (917) 941-4301

Fax: (212) 734-0986

Christine Lepera

Mitchell Silberberg & Knupp LLP (NY)
12 East 49th Street, 30th Floor

New York, NY 10017

Ph: (917) 546-7703

Fax: (917) 546-7673

Richard Primoff

Securities and Exchange Commission (NY)
3 World Financial Center, 4™ Floor

New York, NY 10281

Ph: (212) 336-0148

Fax: (703) 813-9562
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