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that are in the possession of GPMI related to this site from
1987. We were unable to find any supply records. The owner of
the property does not have any supply records. So there is no
affirmative --

THE COURT: Way to disprove it.

MS. DEAN: That's correct, your Honor.

THE COURT: That leaves his inference.

MS. DEAN: But, your Honor, he cannot meet the
requirement of the preponderance of the evidence under the
Supreme Court's holding in DeMonte with an inference that there
was MTBE in the soil.

THE COURT: I know the one you mean.

MS. DEAN: Plaintiffs have to show with a
preponderance of the evidence that there was a connection
between a discharge, which in this case as to Getty the only
evidence is that there was soil contamination. Nc groundwater
contamination.

THE COURT: I got that. But the only inference is
going to be the widespread use. That's about it.

Is that going to meet the preponderance of the
evidence test, Mr. Axline?

MR. AXLINE: It is, your Honor. The DeMonte case was
decided after taking of evidence and I am not sure that the
preponderance of the evidence test is appropriate on a summary
judgment motion.
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THE COURT: There is some evidence that can support a
disputed issue of fact, I think you might be right on that.
But for summary judgment purposes he doesn't have to meet the
preponderance of the evidence test because then I would be
weighing the evidence. That can't be the test on summary
judgment. It has to be a record cite to something that will
show that they will offer evidence at trial from which a
reasonable juror could find. That's the way it reads. I
wouldn't have to meet the preponderance of the evidence test.
Then I would be weighing.

MS. DEAN: I understand, your Honor. But the bottom
line is, plaintiffs don't even have an expert opinion to
connect MTBE that was found in 2006, 19 years after my client
pulled the USTs.

THE COURT: He agrees with that.

MS. DEAN: And the MTBE was located in a new tank
field.

THE COURT: Which he says is right on top of the old
tank field. He says it's right on top of the old tank field.

MS. DEAN: In our motion, your Honor, we would present
evidence showing that that is not true.

THE COURT: Then it will be a disputed issue of fact
and I can't decide it. I'm trying to make a point as to when
these motions should be made and shouldn't be made. If that's
disputed and if he relies on proof that virtually all the
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