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BY HAND DELIVERY AND ELECTRONIC MAIL

The Honorable Shira A. Scheindlin
United States District Judge
Southern District of New York
Daniel Patrick Moynihan Courthouse
500 Pearl Street, Room 1620

New York, New York 10007-1312

Re:  Master File C.A. No. 1:00-1898 (SAS), M21-88, MDL No. 1358
Defendants’ Pre-Conference Reply Letter for October 1, 2014 Conference

Dear Judge Scheindlin:
Defendants respectfully submit this reply in advance of the October 1, 2014 conference.

DEFENDANTS’ AGENDA ITEMS

I. Puerto Rico: Plaintiffs’ Responses to the PRASA and Esso Sets of Requests for

Admission

The parties have been unable to reach agreement regarding appropriate amendment to
Plaintiffs’ responses regarding PRASA. Plaintiffs had proposed to resolve the dispute by
admitting, for example, that Plaintiffs “are unaware of any activities undertaken by PRASA due
specifically to MTBE ....” See, e.g., Email from L. Gerson to W. Petit & S. Kauff (Sept. 23,
2014) (emphasis added) (at Ex. 1). However, as we have told Plaintiffs, we believe this
qualification is improper and Plaintiffs should be required to provide straightforward answers to
these requests. The history of Plaintiffs’ conduct as to PRASA in this litigation is long and
winding. See, e.g., Defs.’ Opening Ltr. at 2. However, at least since 2011, Plaintiffs have
confirmed that PRASA is a “covered person,” have answered discovery on behalf of PRASA,
have utilized their outside counsel to prepare and represent PRASA witnesses at deposition, and
even sought to inject their paid litigation consultant as the PRASA 30(b)(6) witness on multiple
topics.  Furthermore, and specifically relevant to the instant dispute, Plaintiffs previously
responded to a set of discovery requesting the same information that Defendants now seek to
have admitted. See, e.g., Defs.’ First Set of Interrog. and Request for Production of Documents
Regarding Plaintiffs’ Trial Sites. In so responding, Plaintiffs included information from PRASA
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and identified PRASA employees as having contributed to the factual information contained in
the responses. It is, therefore, inappropriate to qualify responses to RFAs seeking information as
to PRASA’s conduct by claiming that Plaintiffs are “unaware.” This representation is
particularly unbelievable where the record evidence establishes that Plaintiffs’ outside counsel
has been working hand-in-hand with PRASA since 2006, mining PRASA to find information
that might aid Plaintiffs’ case. See Rule 30(b)(6) Dep. Tr. of Ariel Rosa Otero (Dec. 9, 2011 ), at
9:3-19 (at Ex. 2). Plaintiffs undertook to respond to discovery on behalf of PRASA and, at
minimum, led Defendants to believe they were doing so. Having undertaken that responsibility,
Plaintiffs should not now be permitted to avoid responding to these requests.

Defendant Esso has not received a response from Plaintiffs regarding our September 18th
meet-and-confer letter (our third attempt). See Defs.’ Opening Lir. at 2, Ex. A. Therefore, Esso
requests that the Court order Plaintiffs to serve amended responses to the contested RFAs
consistent with the guidance provided by the Court at the August 14, 2014 status conference —
and any other guidance the Court may provide on October 1 - and to do so by a date certain; or
simply deem the challenged responses admitted, per Fed. R. Civ. P. 36(a)(3). Indeed, given the
three months that Defendants agreed to allow Plaintiffs to respond, and the additional two
months that have passed since Esso’s receipt of plainly deficient responses from Plaintiffs, we
respectfully submit that such relief is appropriate. To the extent that the Court would like to
address specific requests, attached at Exhibit 3 is a summary of the currently contested RFAs,
Plaintiffs’ response, and Esso’s objection to the response. Alternatively, Esso requests that the
Court refer this matter to the Special Master.

PLAINTIFFS’ AGENDA ITEMS

L Puerto Rico: Plaintiffs’ Request for Certification of Interlocutory Appeal Regarding
Court’s July 16, 2013, December 30, 2013 and August 29, 2014 Orders

Pursuant to the Court’s instructions, Defendants will submit on Monday, September 29,
2014, a letter in opposition to Plaintiffs’ pre-motion letter requesting certification.

Respectfully submitted,

= p .
. ‘//j/f/ /é/ . 4{»2/’7//?///

Peter John Sacripanti

cc: All Counsel of Record by LNFS, Service on Plaintiffs’ Liaison Counsel
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From: Gerson, Lis3

To: Will Petit (wpetit@jgdpc.com); Scott Kauff (skauff@lojkd.com)
Cc: Puyerto Rico JDG

Subject: PR: PRASA RFAs

Date: Tuesday, September 23, 2014 4:28:40 PM

Will and Scott,

I am writing to follow up on our meet-and-confer of last Friday regarding Plaintiffs’ responses to
certain RFAs regarding PRASA. Using RFA No. 1 as an example, you proposed addressing
Defendants’ objections by revising Plaintiffs’ response as follows:

Plaintiffs object to the phrase “remedial activities” as vague and ambiguous. Plaintiffs also
object to this Request because it assumes that Plaintiffs are aware of the extent of the
activities, if any, of non-party PRASA with respect to the referenced wells. Aeeerdingty the
Reguest-ts-dented: Subject to their specific and general objections and their response to the
Request, and without waiver of same, Plaintiffs admit stete-further that they are unaware of
any activities undertaken by PRASA due specifically to MTBE at the referenced wells, but
that no testing or very limited testing for MTBE or TBA has occurred at the referenced wells,

This is not sufficient. First, Defendants’ requests do not “assume” anything regarding Plaintiffs’
knowledge as to PRASA. Rather, Plaintiffs have represented PRASA witnesses at depositions,
identified PRASA as a covered person, and have responded to discovery on behalf of PRASA,
including written discovery specifically directed at obtaining the information sought by these RFAs.
See, e.g., Defendants’ First Set of Interrogatories and Requests for Production of Documents
Regarding Plaintiffs’ Trial Sites. Plaintiffs cannot now claim a “lack of awareness” or insufficient
information to respond to Defendants’ RFAs when Plaintiff undertook the responsibility to respond
to prior discovery on the same topics (and the obligation to supplement the same). Therefore,
Plaintiffs should admit that PRASA has not undertaken remedial activities due to MTBE at the
specified wells and should likewise admit, without qualification, the RFAs related to provision of
alternative water sources and well closures.

Please let me know if you would like to discuss further.
Thank you,

Lisa A. Gerson
Partner

McDermott
Will& Emery

McDermott Will & Emery LLP 340 Madison Avenue New York, NY 10173-1922
Tel +1212 547 5769 Fax +1 646 224 8675

Biography | Website | yCard | E-mail | Twittec | Linked|n | Blog

Satara Richards, Assistant to Lisa A Gerson
Tel +1212 547 5569
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UNITED STATES DISTRICT COURT Master File No. 1:00-1898
MDL 1358 (SAS)
SOUTHERN DISTRICT OF NEW YORK M21-88

In re: Methyl Tertiary Butyl Ether ("MTBE")
Products Liability Litigation

e — — —

COMMONWEALTH OF PUERTO

RICO and COMMONWEALTH OF
PUERTO RICO through the
ENVIRONMENTAL QUALITY BOARD,

Plaintiff, CIVIL ACTION

vs. NO. 07 Civ. 10470 (SAS) !
SHELL OIL COMPANY;

SHELL COMPANY PUERTO RICO LTD.;
SHELL CHEMICAL YABUCOA, INC.;
SHELL TRADING (US) COMPANY;

et al.,
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Defendants. |

The 30(b) (6) deposition of PRASA of:
ARIEL ROSA OTERO
was held at the law offices of O'Neill & Borges,
250 Muifloz Rivera Avenue, 800 American International
Plaza, San Juan, Puerto Rico, on Friday, December 9,

2011, at 9:00 &a.m.

Golkow Technologies, Inc. - 1.877.370.DEPS
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1 MS. HERNANDEZ-SIERRA: Should we go 1 that you verbalize all of your answers so the court
2 ahead with the oath. 2 reporter can take down your testimony.
3 MS. LOPEZ: Good morning. For the 3 If at some point you need a break, just let me
4 record again, this is Notary Public 4 know, and we will take a break.
5 Caroline Lopez. I am appearing for the 5 It's very important that you know that the
6 limited purpose of taking the oath for 6 deposition is under oath, so you are compelled to tell
7 the court reporter, the interpreter and 7 the truth about all of the questions that I ask.
8 the deponent. Court reporter, please 8 Did you understand these instructions?
9 raise your right hand and state your [ 9 A (In English) Yes.
10 full name for the record. |10 MS. HERNANDEZ-SIERRA: Should we go
11 THE REPORTER: Anita Shemin. 11 off the record for a second.
12 (Whereupon, the court reporter is 12 (Discussion Off The Record)
13 duly swom by the notary public.) 13 MS. HERNANDEZ-SIERRA: Back on the
14 MS. LOPEZ: Interpreter, please 14 record.
15 raise your right hand and state your 15 The stipulations for this
16 full name for the record. 16 deposition are the same as for the other
17 THE INTERPRETER: Heidi Cazes. 17 ones. The witness will have 30 days
18 (Whereupon, the interpreter is duly 18 to review the deposition transcript once
19 swomn by the notary public.) 19 it is received by counsel, and the
20 MS. LOPEZ: Deponent, please raise 20 objections are waived except form and
21 your right hand and state your full 21 privilege that must have been raised
22 name for the record. 22 today.
23 THE WITNESS: Ariel Rosa Otero. 23 Is that okay, counsel?
24 (Whereupon, the deponent is duly 24 MR. DIAS: Yes.
25 sworn by the notary public.) 25 MR. MARRERO: Yes. !
Page 7 Page 9|
1 MS. LOPEZ: Having administered the 1 MS. HERNANDEZ-SIERRA: Thank you.
2 oaths, if the counsels of record agree, 2 BY MS. HERNANDEZ-SIERRA:
3 [ ask permission to excuse myself, 3 Q Mr. Rosa, are you represented by counsel
4 MS. HERNANDEZ-SIERRA: Sure. Thank | 4 today?
5 you very much, 5 Remember, you have to verbalize your answers.
6 MR. DIAS: Agreed. 6 A (In English) Mr, Dias, Aaron Dias.
7 (At this time Caroline 7 Q Mr. Aaron Dias is your counsel today?
8 Lopez-Beauchamp, Notary Public, 8 A Yes,
9 leaves the deposition room.) ] Q And Mr. Marrero, I take that Mr. Marrero --
10 Whereupon, (10 A Him, too, correct.
11 e 11 Q Since when is Mr. Aaron Dias your counsel?
12 ARIEL ROSA OTERO, 12 A (In English) From 2006, to my knowledge.
13 e 13 Q So you have been having conversations with
14 having been duly sworn by the notary public, 14 him about this case since 20067
15 was examined, and testified as follows: 15 A (In English) Not conversations, but sending
16 EXAMINATION l16 information, responding to his solicitation of
17 BY MS. HERNANDEZ-SIERRA: 17 information about the wells, something like that.
18 Q Good moming, Mr. Rosa. | am going to 18 Q Regarding this litigation?
19  go over general rules for the deposition first 19 A (InEnglish) Yes.
20 before we start with the questions. 1am going to 120 Q Do you know if PRASA has actually received
21  be asking certain questions to you. If you don't 21 any advice from Mr. Dias regarding this case?
22 understand a question, please let me know, and | {22 A lunderstand. Yes, to the lawyers and to
23 will rephrase it or explain it. |23 the legal department in PRASA.
24 For the record, to be clear, you have to wait |24 Q When you say "I understand,” do you have H
25 _until I finish my questions, and it's very important | 25 personal knowledge of that? I mean, have you been at |
3 (Pages 6 to 9)
Golkow Technologies, Inc. - 1.877.370.DEPS
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