In Re: Methyl Tertiary Butyl Ether ("MTBE") Products Liability Litigation Doc. 4305

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW

YORK
In Re: Methyl Tertiary Butyl Eth er (“MTBE") Master File No. 1:00 — 1898
Products Liability Litigation MDL 1358 (SAS)

This document refers to:

All Casesin MDL 1358 in which the Chevron
Defendants have been properly named and served,
and for which an answer is due.

THE CHEVRON DEFEND ANTS’ THIRTEENTH
AMENDED MASTER
ANSWER AND AFFIRMATIVE DEFENSES

Pursuant to the Master Answer agreetmmmong the parties and CMO #6, defendants
Chevron U.S.A. Inc. (including its divisiorGhevron Products Company and ChevronTexaco
Global Trading), Chevron Corporation (f/k/a&monTexaco Corporation), Texaco Inc., TRMI-
H LLC (f/k/a TRMI Holdings Inc., flk/a Teaco Refining and Marketing Inc.), Kewanee
Industries, Inc., Unocal Corporation, Unionl Gompany of CaliforniaChevron Puerto Rico,
LLC (f/k/a Texaco Puerto Rico Inc., n/k/a PCePio Rico LLC), Chevrorstrella Puerto Rico
Inc. (f/k/a Texaco Estrella Btto Rico Inc.), Chevrorinternational Oil Company, Inc.,
Chevron Caribbean Inc., Texabuernational Trader Inc. arfebur Star Oil and Gas Company
(collectively, “the Chevron Defendants”) armwthe complaints in the MDL 1358 cases for
which an answer is due, andwmich they have been properly named and served, as follows:

l. TATEMENTS REGARDIN ELECT ALLEGATION

A. Basic Defendant Information

Defendant Chevron U.S.A. Inc. (f/k/aGulf Oil Corporation) is a

Pennsylvania corporation headquartered in SandRafalifornia. Chevron U.S.A. Inc. (d/b/a
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Chevron Products Company, d/b/a Chevron ChahCompany) is the only Chevron Defendant
that currently refines, distributes, markets or sells gasoline products in the United States.
Chevron U.S.A. Inc. notes, howeyéhnat it sold substantially atif its Chevron and legacy Gulf
retail outlets and ber marketing assets in the Northeasfion of the United States in 1986 and
it has not been involved at all the retail market in that regn of the country since 2010, if not
earlier. Chevron U.S.A. Inc. sold its mediry in Philadelphia, Pennsylvania in 1994.

Defendant Chevron Corporation @ ChevronTexaco Corporatidn)s a Delaware
corporation headquartered innS&amon, California. Chevro@orporation did not refine,
market, distribute or sell gasoline neat MTBE in the United St&d, or Puerto Rico, at any time
during the time period relevant tiois litigation. Chevron Corpation does not conduct business
in, or otherwise have any of the requisite coistadgth, the Commonwealtbf Puerto Rico or the
States of lllinois, Indiana, lowa, Missouri, BEachusetts, Pennsylvaniew Jersey, New York
or Vermont. Consequently, theo@t lacks personal jurisdictioover Chevron Corporation with
regard to any MDL 1358 cas filed in these jurisdictions.Nothing herein shall be deemed a
waiver or relinquishment of Chevron Corporatepersonal jurisdiction defense in such cases.

Four Star Oil & Gas Company (“Four StarS)a Delaware Corporation having offices in
San Ramon, California.

Defendant Texaco Inc. is a Delaware corporation having offices in San Ramon,
California. Texaco Inc. no longengages in active opei@ns in the United States. In or about
December 1984, Texaco Inc. transferred sulisifnall of its domesticgasoline refining and
marketing assets to an independent subsidi@@yn known as Texaco Refining and Marketing

Inc. (n/k/a TRMI-H LLC). Texaco Inc. has nofireed or marketed gasolk in the United States

! From October 2001 until May 2005, Chevron Cogtin was known as ChevronTexaco Corporation.
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at any time since December 1984.

Defendant TRMI-H LLC (f/k/a TRMI Hualings Inc., f/lk/a Texaco Refining and
Marketing Inc.) is a Delaware corporation hayioffices in San Ramon, California. TRMI-H
LLC no longer engages in active operationsthe United States. Prior to 1985, TRMI-H
LLC was known as Getty Refining and MarketiCompany and refined and marketed Getty-
branded gasoline in certain arezsthe United States. Froapproximately January 1985 until
December 1988, TRMI-H LLC was known as Tex&efining and Marketing Inc. and refined
and marketed Texaco-branded gasoline in certain areas of the United States. In or about
December 1988, Texaco Refining and Marketing. (n/k/a TRMI-HLLC) exited the U.S.
gasoline market when it transferred all of its opagpassets to Star Enterprise and an entity now
known as TMR Company. At thaime, Texaco Refining anMarketing Inc.’s name was
changed to TRMI Holding Inc.

Defendant Kewanee Industries, Inc. is aldare corporation having offices in San
Ramon, California. Kewanee Industries, Inc. wlid refine, market or diribute gasoline (with
or without MTBE) in the United States dugirthe relevant time period for this case.

Defendant Unocal Corporation (“Unocal”) & Delaware corpotian having offices in
San Ramon, California. Unocal is a holdiogmpany that no longer engages in active
operations in the United States. Unocal did mdine, market or distbute gasoline (with or
without MTBE) in the United States duritige relevant time ped for these cases.

Unocal’s former operating subsidiary, feedant Union Oil Company of California
(“Union Qil"), is a California corporation hegdartered in San Ramo@alifornia. Union Oil
no longer engages in active operations in Wmited States. Union iDrefined, manufactured

and/or distributed gasoline containing MTBE dertain areas of the United States from
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approximately 1986 until 1997, when Union Oil exitis@ U.S. gasoline market. At various
times prior to 1997, Union Oil operated refinerieghe following locations: Wilmington, CA,;
San Francisco, CA; Beaumont, Texas; Lemothfydis; and Health, Ohio. Union Oil began
blending MTBE into gasoline at its Californiafireeries in approximately 1986. Union Qil did
not blend MTBE into gasoline at its Illinois @hio refineries. Upon information and belief,
Union Oil may have blended MTBE into certagasoline produced at its former Beaumont
Refinery in approximately 1988, shortly befdftet refinery was closed in 1989. On March
31, 1997, Union Oil sold all of its refining, mk&ting and distribution assets to Tosco
Corporation and exited the U.S. gasoline market.

The following Chevron and Texaco entities rdentified above are named as defendants
in 07-CV-10470: Chevron Puerto Rico, LLC (f/Kl@xaco Puerto Rico Inc., n/k/a PC Puerto
Rico LLC), Chevron Estrella Pueriico Inc. (f/k/a Texaco Estrella Puerto Rico Inc.), Chevron
International Oil Company, Inc., and Chevron Ghedan Inc. These defendants are also named
in 14-CV-1014, as well as the following Chevramarexaco entities or divisions not identified
above: ChevronTexaco Global Trading and Texbxternational Trader m (collectively the
“Chevron Puerto Rico Defendants”). Chevron E#r@uerto Rico, Inc. {k/a Texaco Estrella
Puerto Rico, Inc.), Chevron International @ibmpany Inc. and Chevron Caribbean Inc. never
marketed or distributed gasatiror MTBE in the Commonwealtbf Puerto Rico. Chevron
Estrella Puerto Rico, Inc. was a Delaware corporation and was properly dissolved under
Delaware law on April 9, 2008.ChevronTexaco Global Trad was division of Chevron
U.S.A. Inc. and never issuedsk. Chevron Texaco Global dading ceased to exist on June
30, 2004. Texaco International Trader Inc.swa Delaware corpoianh and was properly

dissolved under Delaware law on July 21, 2002. Chevrontd®Rco, LLC (f/k/a Texaco
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Puerto Rico Inc.) marketed gasoline in then@monwealth of Puerto Rico until July 31, 2012.
The Chevron Puerto Rico Defendants, along with Chevron Corporation and Chevron U.S.A. Inc.,
deny any liability for the alleged damagessts and other relief sought by Plaintiffs.

B. Allegations Regarding Poduction of MTBE or TBA

Defendant Chevron U.S.A. Inc. (d/b/a €&ton Products Company) manufactured and
blended MTBE for a period of time at its refiies in the following locations: El Segundo, CA;
Richmond, CA; Pascagoula, MS; Pliédphia, PA; and Port Arthur, TX. Chevron U.S.A. Inc.
no longer manufactures or blends MTBE at any itsf refineries in the United States.
Chevron U.S.A. Inc. has never manufactured blended MTBE at any refinery in the
Commonwealth of Puerto Rico.

Defendant Chevron Corporation (f/k/&€hevronTexaco Corpation) has never
manufactured or blended gasolicentaining MTBE or neat MTBEnh the United States or the
Commonwealth of Puerto Rico. Chevron Cogtimn exited the U.S. gasoline market in or
about 1977, when it domestic operating assets wansferred to Chevron U.S.A. Inc.

Defendant Four Star Oil ar@as Company did not refine, m#acture, distribute or sell
gasoline containing MTBE, or neat MTBE, iretUnited States during the relevant time period
for these cases.

Defendant Texaco Inc. has never manufadtuMTBE in the United States or the
Commonwealth of Puerto Rico. bthe past, two former subsidis of Texaco Inc., Texaco
Chemical Company (n/k/a Huntsman Chemicahd Texaco Chemical Inc., manufactured
MTBE at facilities located in Port Neches,x&s. Those facilities were sold to Huntsman
Specialty Chemicals Corporam or related entities irl994 and 1997, respectively. For a

period of time prior to 1985, Texaco Inc. bledddTBE into some, but not all, premium grade
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gasoline products at its former refigdocated in Port Arthur, TX.

Defendant TRMI-H LLC (f/k/a TRMI Holahgs Inc., f/k/a Texaco Refining and
Marketing Inc.) has never manufactd neat MTBE in the Unite8tates or the Commonwealth
of Puerto Rico. For a period of timetlween 1985 and 1989, TRMI-H LLC (then known as
Texaco Refining and Marketing Inc.) blended MTBIEO certain gasoline products at its former
refineries located in Port Arur, TX and/or Convent, LA. lor about January 1989, the Port
Arthur, TX and Convent, LA refineriegere sold to Star Enterprise.

Defendant Kewanee Industries, Inc. did mefine, manufacture, distribute or sell
gasoline containing MTBE, or neat MTBE, iretbunited States during the relevant time period
for these cases.

Defendants Unocal and Union Oil never mantused or sold neat MTBE in the United
States. As noted above, Union Oil produgaskoline containing MTBE at its two former
California refineries for a periodf time prior to its divestiture of all refining and marketing
assets to Tosco Corporation in 1997. Unidhdlso may have produced gasoline containing
MTBE at its former Beaumont, TX refinery forsaort period of time i1988 shortly before that
refinery was closed in 1989.

The Chevron Puerto Rico Defendants haveengroduced or sold neat MTBE in the
Commonwealth of Puerto Rico.

C. Allegations Regarding Progerties and Behavior of MTBE

The Chevron Defendants admit that MTBEais aliphatic ether that does not occur
naturally. The Chevron Defendants admit tthegre are various methods for the production of
MTBE and that one method of productisrfrom methanol and isobutylene.

The Chevron Defendants state that solubditgl mobility are relative properties and that

while MTBE and other ethers may be moreubt¢ and mobile in water than certain gasoline
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components, such as the BTEXngqmounds, they are less solublelanobile in water than other
components sometimes blended igasoline, such as ethandlhe Chevron Defendants further
state that MTBE’s behavior in the environrhen and its behavior relative to other gasoline
constituents- is dependent on a variety of factors, inchglthe nature or nieod of its release,
the geological setting, and enmrmental and microbial factors.

The Chevron Defendants state that while uraetain conditions MTBE may biodegrade
less readily than some otheomponents of gasoline, MTBRas been found to naturally
attenuate and biodegrade in numerous ways.

D. Allegations Regarding Poperties and Behavior of TBA

The Chevron Defendants admit that TBA is ffroduct of the hydrolysis of isobutylene.
The Chevron Defendants admit that TBA cée an intermedie product of MTBE
biodegradation.

The Chevron Defendants state that solubditgl mobility are relative properties and that
TBA is more soluble and mobile in water thegrtain gasoline components, such as the BTEX
compounds. The Chevron Defendants further sttt TBA’s behavior in the environment --
and its behavior relative to otheomponents of gasoline -- ispndent on a variety of factors,
including the nature or method @k release, the geologicaktting, and environmental and
microbial factors.

E. Allegations Regarding Taste and Odor

The Chevron Defendants admit that individualsyva their ability todetect the taste and
odor of MTBE in water. The Chevron Defemds state that respob$e federal and state
regulatory agencies have coreigld and adopted sidards fully protectiveaf MTBE taste and
odor concerns.

F. Allegations Regarding Health Effects of MTBE
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Plaintiffs’ allegations of dire human h#alconcerns from MTBE are unsubstantiated.
MTBE has been studied publicly sgientists and government ages for more than 20 years.
MTBE has never been reliably linked to canceid ghere is no consensus in the scientific field
that it is carcinogenidndeed, major world health organizais have long refused to list MTBE
as a human carcinogen. The Chevron Defesdstatte that responkbfederal and state
regulatory agencies have considered and adogtandards fully protective of any alleged
health concerns related to MTBE.

G. Allegations Regarding Stoage and Handling of Gasoline

The Chevron Defendants admit that it is commonly known that gasoline is sometimes
released into the environment from USTs arttepimeans, and state that, according to reports,
major oil companies have spent hundreds of millions of dollars or more over the past 30 years to
eliminate or reduce leaks, and itoprove leak detection. €hChevron Defendants state that
they are aware that most adults understandgasline should be handled carefully and should
not be spilled.

H. Allegations Regarding Knowledge ofMTBE Contamination at Particular
Locations In 1980s

The complaints purport to describe was publicly reportedincidents of MTBE
contamination in New Jersey, New York and Mgain the 1980s. The Chevron Defendants state
that it was widely known among government ragois in the 1980s that various incidents
involving MTBE contamination — including the aaelaintiffs’ complaintsregularly list — had
occurred.

The Chevron Defendants admit that the 1986 &tand Moreau paper described MTBE
presence in certain wells in Maine. T@d&evron Defendants admit that information about

MTBE was known to government and the sciemtbmmunity, as the 1986 Garrett and Moreau
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paper illustrates.

l. Allegations Regarding Participation In Industry Associations or Lobbying
Activities

The chemical properties ofhadrs like MTBE have beeknown in the public arena for
many years. Plaintiffs’ claim that Defendantsnetiow hid this information from them, or from
federal or state regulators, is basele§he Chevron Defendants deny that they had any
agreement with another defendant to withhédm plaintiffs or government regulators
information concerning MTBE.

The Chevron Defendants state that priol®0, Congress was preparing to take action
to address the Nation’s smog problem. The @hewbefendants admit that federal government
agencies were aware of MTBE'’s chemical chamastics in 1986 or earligand that EPA held
public meetings about MTBE in 168 Like the federal governmermine or more of the Chevron
Defendants were aware of the Garegitl Moreau paper in or about 1986.

The Chevron Defendants admit that one more employees of certain Chevron
Defendants may have participated in an American Petroleum Institute (“API”) committee called
the Toxicology Committee. The Chevron Defemidaadmit that a Testing Consent Order was
entered with EPA in or about 1988 various major oil companies.

In response to plaintiffsallegation that Congress adoptdte Reformulated Gasoline
(RFG) Program as part of tHE©90 Amendments to the Cled@ar Act “[a]s a result of
tremendous lobbying efforts by the industrycliding Defendants,” the Chevron Defendants
state that many major oil companies in fact adyivesisted the RFG Program’s requirement of
oxygen content levels.

J. Allegations Regarding Requirementsand Effects of the 1990 Clean Air
Act Amendments

The Chevron Defendants state that although the 1990 Clean Air Act Amendments

9
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(“CAAA”) did not literally requireuse of MTBE as a gasoline additive, in practical terms the
CAAA certainly did compel MTBE's use. EPA and Congress knew that the oxygen
requirements of the Act could not and webubtot be met without MTBE. The Chevron
Defendants state that beginning in the late 1970s, following the U.S. Ef¥date to reduce
lead in gasoline, most U.S. refindsegan evaluating oxygenates and octmigancers such as
ethanol and MTBE. In 1990, with the amendmeatthe Clean Air Act, the federal government
mandated an increase in the use of oxygenagego 2.7% oxygen contento meet ambient
carbon monoxide air requirements winter gasoline in many cés (beginning in 1992). In
1995, various oxygenates were extended by laéign to year-round use for severe, non-
attainment ozone areas in the United States. Reformulated gasolines used since that time
have sometimes contained between 10% and WHBE by volume, or ugo 10% ethanol, to
meet government mandates on oxygenate content.

The Chevron Defendants deny that ethanol aslable in sufficient supply to fully
meet the demand for oxygenated gasoline in the RFG and oxyfuel regions when the
Amendments requiring 2% oxygen content gafround gasoline in areas using RFG became
effective.

The Chevron Defendants state that they cordphéh the legal requements of the lead
phase-out, the RFG Program and the OxygenatedHA¥agram, to the extemipplicable to their
activities. The Chevron Daidants further state that seake government agencies have
concluded that the use of MTBE in gasolihas contributed substantially to reducing air
pollution.

K. Allegations Regarding MTBE-Related Actions Taken By State or
Federal Governmental Bodies

The Chevron Defendants state that in 2000, BRAiided advance notiag its intent to

10
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initiate a rulemaking pursuant tbe Toxic Substances Control Act (“TSCA”) to eliminate or
limit the use of MTBE as a fuel additive. Nach rulemaking was evartiated. The Chevron
Defendants state that certain proposed letipsian the U.S. Congress may limit the use of
MTBE in gasoline in the future. The Chevron Defants state that certastate legislatures or
regulatory bodies have passed laws or adoptpdatons to limit or eliminate the use of MTBE
in gasoline. The details of sutdws are a matter of public record.

L. Allegations Regarding Plaintiffs’ Claimed Inability To Identify Relevant
Sources of Gasoline Leaks O8pills Affecting a Given Site

Gasoline leaks, whether contaigiMTBE or not, are frequdélyg traceable to a specific
“point source,” limited to the immediate geographic area of the source, and remediable. The
Chevron Defendants deny that gasoline can nevetrdoed from a contamination site to its
terminal or refinery source.
M. Allegations Purporting To Quote Or Summarize Documents

Numerous paragraphs in each complaint pdrfmoquote from or summarize documents,
statutes and regulations. These written magespeak for themselves. The documents, statutes
and regulations referenced by plaintiffs, whiclk aot attached to the complaints, are the best
evidence of their content, and the Chevron De#mts therefore deny plaintiffs’ attempts to
summarize or characterize the comsesf these written materials.

N. Allegations Regarding Defendant®nrelated To The Chevron Defendants

The Chevron Defendants are without knowledgmfarmation sufficient to form a belief
as to the truth of the matters averred in the damfs regarding the specific statements, acts or
omissions of defendants unrelatedhe Chevron Defendants.

0. Allegations Regarding Paticular Claims or Counts

In response to the portions of the complapugorting to state pacular common law or
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statutory claims, the Chevron Defendants incorpaatd paragraph of this Master Answer as if
fully restated herein. The Chevron Defendaid#ay they are liable for any legal claim in any
MDL 1358 complaint.
P. Allegations Regarding Chimed Injuries or Damages

Some complaints make claims about contatnm of specific wells or water resources,
and others do not. The Chevron Defendantsaafeout knowledge or information sufficient to
form a belief as to the truth of the matters awkirethe complaints regarding specific incidents
of alleged contamination. The Chevron Defamtd believe publicly available documents and
discovery to be supplied by plaintiffs will demaérage that many of the wells or water resources
at issue have not been impacted by MTBE, or leen impacted only at levels well below state
action standards for MTBE.

With regard to alleged damages, the allegesticequire no further answer. To the extent
that further answer is deemed necessary, theyi©h Defendants admit that plaintiffs seek the
relief mentioned in the complaints, but dengttplaintiffs are entitled to any relief.

Q. Plaintiffs’ Demands for Jury Trials

Plaintiffs in all actions have demanded altby jury of all claims asserted in the
complaints. These jury demands require no answTo the extent any answer is deemed
necessary, the Chevron Defendantsiathat the plaintiffs demand jury trials, but deny that they
are entitled to them on some or all of their claims.

R. Plaintiffs’ Allegations of Intentional, Willful, Deliberate, or Negligent Acts

The Chevron Defendants deny that they intentionally, willfully, deliberately, or
negligently committed any acts that caused or f@&sky could have caused harm to plaintiffs

or any other party.
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S. Plaintiffs’ Allegations of Representational Standing

Certain California plaintfs have alleged a right to Il an action in aepresentative
capacity. By orders dated June 9 and 22, 2005Cthet either struck all such allegations or
confirmed that such allegations have been disadolwy the plaintiff. On the basis of these
Court orders, the Chevron Defendants declinartswer these allegations. To the extent any
answer is deemed necessary, the Chevron Delenhdakeny that any plaiiff has standing to
bring claims in a representative capacity.

T. Certain Plaintiffs’ Allegations of Ownership of Groundwater Resources

To the extent that plaintiffs allege th#tey own or have the authority to protect
groundwater, groundwater resourcester resources, water supgliavater rights, or drinking
water wells, or any other right in and teater or groundwater, the Chevron Defendants
deny these allegations and deny ttise plaintiffs have stamdj to bring any claim based on
allegations of property damage on behalfh@mselves or any other person or entity.

U. Regulatory Powers of Other Agencies

Certain California plaintiffs allege that thegre entitled to assert claims to protect
groundwater resources or the environment withregard to any impacain water supply wells
owned or operated by them. The Chevron Defersddeny that these plaintiffs possess any such
right. The Chevron Defendants further allgpat, pursuant to statutes duly enacted by the
California legislature, state ageesithat are not parties to these lawsuits have been delegated the
power and authority to (1) determine what maxim levels of contamants, including MTBE
and/or TBA, are permissible jpotable water distributed in Calinia and (2) manage activities
to investigate, delineate, remediate andanlp actual or suspected MTBE and/or TBA

contamination, including determining wheafficient cleanup has been achieved.
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V. California Civil Code Section 1882 Claims

Certain California plaintiffs have allegexhuses of action and/qrayers for treble
damages and attorneys’ fees based on Cal#gd@ivil Code § 1882 et ge By order dated May
31, 2005, the Court dismissed and skrthese allegations from tleemplaints. On the basis of
the Court order, the Chevron Defendants declinengwer these allegations. To the extent any
answer is deemed necessary, the ChevrdenDants deny that any plaintiff is entitled to
recovery under California Civil Code § 1882 et seq.

W. Response To TSCA Allegations

The Chevron Defendants generally deny thay thave violated TSCA. TSCA does not
require submission of the sort of data thatnilés allege the Chevron Defendants should have
submitted to EPA regarding incidences of releadagsoline or the occurrence of MTBE. The
Chevron Defendants have submitted extensive information and data about releases of gasoline to
the proper authorities. EPA’s 2000 Advancetidi of Proposed Rulemaking placed no legal
obligation of disclosure on théhevron Defendants. Moreoven Advance Notice of Proposed
Rulemaking is not a rule promulgated under TS&W therefore cannot provide the basis for a
TSCA citizen suit.

Even if information about gasoline releaseghe occurrence of MBE were within the
scope of TSCA, there could be no violation faiture to submit such information because EPA
already has extensive informati on those topics, and under EPAdglines there is no need to
report information to EPA under TSCA when ERKeady is aware oéssentially the same
information. EPA is well-informed about releadesm service stationand the occurrence of
MTBE. EPA has a special department, the €@fiof Underground Storage Tanks, which gathers
and publishes information about the extent téases of gasoline arde occurrence of MTBE.

Likewise, EPA receives voluminous data oagh subjects from other federal agencies.
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The Chevron Defendants further deny thatrléis have complied with the statutory
requirements for filing a citizen suit under TSCA.
X. Plaintiffs’ Allegations Regarding MTBE’s Degredation Product: TBA

The Chevron Defendants admit that TBA tise product of the hydrolysis of
isobutylene. The Chevron Defendants admdt tiBA can be an intermediate product of
MTBE biodegradation. The Chevron fBrdants are without sufficient knowledge
information as to the truth of the remainiaiegations concerning the use of TBA as an
oxygenate irgasoline.

The Chevron Defendants state that solubgitd mobility are relative properties and
that TBA is more soluble and mobile in water theertaingasoline components. The
Chevron Defendantirther state that TBA's behavior in trenvironment --and its behavior
relative to BTEX-- is dependendn a variety of factors, includg the nature or method
of its release, the geological settimndenvironmental and microbidhctors.

The Chevron Defendants are withautfficient knowledge or information as to the
truth of the remaining allegations concerning pgrepertiescharacteristicspersistence, and
remediation of TBA in groundwater, orits presencevatersupplies.

The Chevron Defendants are withautfficient knowledge or information as to the
truth of the allegations ceoerning the health effects dBA.

Il. GENERAL DENIAL OF REMAINING ALLEGATIONS

The Chevron Defendants deny the remainiltggations in the complaints in MDL 1358
cases for which an answer is presently regiliend in which they have been properly named
and served.

Il RESERVATION OF RIGHT TO AMEND

The Chevron Defendants reserve tlghtito amend this Master Answer.
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V. AFFIRMATIVE DEFENSESAPPLICABLE TO ALL CASES

For their separate defenses to the comgamMDL 1358 cases for which an answer is
presently required, and in which they have been properly named and served, the Chevron

Defendants state as follows:

1. Plaintiffs’ claims are barred in wholer in part by the doctrine of federal
preemption.
2. At all relevant times, the Chevrddefendants’ actions and products complied

with and were undertaken pursuant to applicabdera, state, and lockws, rules, regulations
and specifications.

3. Plaintiffs’ claims are barred in whole or in part because federal, state and/or
local authorities and agencies have mandat@ected, approved and/oatified the alleged
actions or omissions of the Chevron Defendants.

4. All acts and conduct of the Chevron Defants, as alleged in the complaints,
conformed to and were pursudatstatutes, government regutats and industry standards, and
were based upon the state of knayge existing at all materiahties alleged in the complaints.

5. The relief sought by plaintiffs’ complaints is, in whole or in part, within the
particular expertise of and iseing addressed by federaldastate governments, and their
relevant agencies, and thus this Court should decline to exercise jurisdiction over this matter
pursuant to the doctrine pfimary jurisdiction.

6. Plaintiffs have failed to exhaiheir administrative remedies.

7. Plaintiffs have a plain, common, adate and speedy rede at law. The
equitable causes of action allegedha complaints are thus barred.

8. Plaintiffs are barred from seeking strict liability for design defect as any

16
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attempt to reexamine the mandatory cost-beneflysis delegated tmd performed by the EPA
pursuant to its obligations und#re Clean Air Act (CAA) would be impermissible given that
Congress, through Section 211 of the CAA, auttestithe EPA, and notdhcourts, to perform
the cost-benefit analysis.

9. If it is determined that plaintiffor anyone on whose bdhalaintiffs are
allegedly suing, was injured, ast forth in the complaints, wdh the Chevron Defendants deny,
the Chevron Defendants allege that such s$tapdis outweighed by the convenience and public
service rendered by the Chevron Defendants’ actions.

10. Each purported cause of action asseirtethe complaints is barred under the
doctrine of primary assumption oisk in that the generglublic, by and through its elected
representatives and their appeies, knew and understood the altbgsks of harm presented by
the use of MTBE, if any, and elected nevertheless to proceed to require the use of gasoline
oxygenates and to specifisapermit the use of MTBES a gasoline oxygenate.

11. To the extent that plaintiffs have reesl or may receive the requested relief
from a governmental agency, the Chevron Defergdassert their entittement to an appropriate
set-off or reduction of any judgment against them.

12. The appropriate forum for plaintiffs’ ans is an administrative agency, and
therefore all proceedings before this Court stidad stayed pending administrative resolution of
the issues.

13. The claims set forth in the complairigsl, in whole or in part, based on the
doctrine of election of remedies.

14. Each purported cause attion of the complaints agpplied to the Chevron

Defendants is barred because the relief sotiggrtein would pose unreasonable barriers and
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substantial burdens on interstated/or international commerde violation of the Commerce
Clause of the United States Constitution antiie North American Free Trade Agreement.

15. The complaints fail to state a cmiupon which relief may be granted and
should, therefore, be dismissed purduarFed. R. Civ. P. 12(b)(6).

16. Because plaintiffs have not sufferamy cognizable harm and have not
incurred any present damages, there is no cucesd or controversy and thus, plaintiffs’ claims
are not ripe for adjudication.

17. Plaintiffs suffered no losses or injuriggt were proximately caused by the
Chevron Defendants.

18. The Chevron Defendants’ conduct was tiw cause in fact of any injuries
alleged by plaintiffs.

19. Plaintiffs have failed to state a cawdeaction for nuisance because they have
neither alleged nor suffereshy particularized injury.

20. The alleged injuries and damages,aify, suffered as a result of conduct
legally attributable to the Chevron Defendantddsninimus and therefore any injunction would
pose a disproportionate hardship on the G@meDefendants, as well as on the public, in
comparison to the injury and or damagdiegedly suffered by platiffs. Accordingly,
plaintiffs are not entitled to injunctive reliaé to the Chevron Defendants as a matter of law.

21. Plaintiffs do not have a legally cogable injury unless or until the alleged
MTBE contamination exceeds state action levels.

22. Plaintiffs may not seek attorneyses as an element of relief.

23. Plaintiffs have failed to properlygsent any claim for attorneys’ fees.

24. Because plaintiffs have sued multipleties, under multiplecauses of action,

with divisible damages, any claim for atteys’ fees must be proportioned between same.
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25. The claims set forth in the complairse barred, in whole or in part, by the
mootness doctrine.

26. The complaints and each purported caafsaction are barred, in whole or in
part, by the defense of lacheslaintiffs’ unreasonable andercusable delay in filing these
actions caused substantial prepalto the Chevron Defendants.

27. The complaints and each purported cause of action are barred by the
applicable provisions of the gerent statutes of limitations.

28. The complaints and each purported cause of action are barred by the
applicable provisions of the giment statutes of repose.

29. Plaintiffs are estopped by their cond@icim asserting any of the purported
claims alleged against the Chevron Defendants in the complaints.

30. Plaintiffs have not invégated the cause of the gkd harm or attempted to
identify the actual party or partiesponsible for their alleged injuries.

31. Plaintiffs cannot establish the reqdirgredicates for their theories of
collective liability, and therefore their defendadéitification burde remains. In the event that
the defendant-identification burden is shiftedhe future, the Chevron Defendants deny that it
contributed to the contamination at issue.

32. Plaintiffs’ claims are barred in whade in part by the doctrine of waiver.

33. Plaintiffs assumed the risk of all adtguries, and damages that plaintiffs now
assert against the Chevron Defendants.

34. The Chevron Defendants are entitledtdtal or partial imlemnity from those
individuals or entities who areesponsible for plaintiffs’ injues or damages, if any, in
an amount in direct proportion to their relative culpability.

35. Plaintiffs lack the capacity to sue.
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36. Plaintiffs lack standing to sue.

37. Plaintiffs’ claim is barred becausesthevron Defendants’ conduct caused no
physical impact to plaintiffs’ property.

38. There is a defect or misjoinder of partigsthat plaintiffshave failed to join
indispensable or necessary parties.

39. Plaintiffs have failed to name the padr parties responsie for the alleged
harm.

40. The claims set forth in the complaintd,fan whole orin part, because of the
failure to identify which defendant, #ny, proximately caused the alleged harm.

41.  Plaintiffs’ claimed injuries were caukén whole or in part by others, whose
actions were not controlled by or related te tGhevron Defendants. Such actions are the
superseding, supervenirgd/or intervening cause of plaintifigjuries and therefore plaintiffs
may not recover from the Chewr Defendants as a matter of law.

42. Plaintiffs’ claims must be dismissduetcause they have failed to identify the
particular defendant that is responsible for the harms alleged by plaintiffs.

43.  Any gasoline product sold or distributeat resale by the Chevron Defendants
was properly designed, formulated, prepareti@herwise not defective in any respect.

44. To the extent required, the ChavrDefendants provided proper warnings,
information, and instructions leging to their products pursuatw generally recognized and
prevailing standards in existence at the time.

45. Plaintiffs have failed to allege that the Chevron Defendants’ alleged failure to
provide an adequate warningogimately caused their injuries.

46.  Any gasoline product containing MTBE mdactured, sold, or distributed for
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resale by the Chevron Defendants wasumseasonably dangerous when made.

47.  The plaintiffs’ claims against th@hevron Defendants are barred by the bulk
supplier doctrine.

48. The products at issue were sold knowledgeableand sophisticated
purchasers, and any injury aiéal by plaintiffs was caused lsyich purchasers’ failure to
observe known standards of care.

49.  Any injury, damage or loss sustainedthy plaintiffs was proximately caused by
and/or contributed to by their own riggnce, carelessnessd/or omissions.

50. Plaintiffs’ claims are barred pursuamthe learned intermediary doctrine.

51. Plaintiffs’ public nuisance claimshauld be dismissed because there were no
acts or omissions by or on behalf of any tbie defendants constituting an intentional,
unreasonable interference with the plaintiffs’ ingtrie the use and enjoyment of their property.

52. Plaintiffs’ public nuisance claims mube dismissed because plaintiffs have
failed to allege “special damagean absolute prerequisite to the assertion of a public nuisance
claim.

53. The Chevron Defendants owed no duty oé ¢arplaintiffs in connection with the
matter alleged in the complaints.

54. The complaints fail to plead the elemeatsnegligence claims with sufficient
clarity, specificity, and particularity.

55. Plaintiffs’ claims are barred to thextent the conduct complained of is
protected by the First Amendment to the United States Constitution.

56. The complaints and each cause dioacare barred based on the Chevron
Defendants’ valid exercise ofdhight of petition to the federal government, state government(s),
and/or their respective deliberative bodies and agencies.
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57. Plaintiffs’ claims are barred, in whole or part, based on aintiffs’ actual or
constructive notice of reportedikp or releases, if any, fromublicly availdle records.

58.  There is no legal relationship upon which any duty could possibly be owed by the
Chevron Defendants to plaintiffand therefore, plaintiffs’ caused action failas a matter of
law.

59. The injuries and damagesaify, alleged by plaintiffare caused in whole or in
part by the presence of compounds othentMTBE (e.g., the BTEX compounds). Under
plaintiffs’ own legal theories, the Chevron fleedants are not liableor damages caused by
compounds other than MTBE. In the event liapils assessed against the Chevron Defendants,
such liability must be reduced where, atw the extent thatpther compounds — about
which plaintiffs do not complain — cornibuted to the alleged injury.

60. The Chevron Defendants are not kaldbr contamination where chemical
compounds other than MTBE exceethte actions levels or standards, requiring cleanup
regardless of the presence of BH (particularly, but not exclusively, where MTBE is present
below state action leleor standards).

61. Any injury, damage or loss sustaineyg the plaintiffs inconnection with the
subject matter of this action waot reasonably foreseeable.

62. If it is determined that plaintiffer anyone on whose bdhalaintiffs are
allegedly suing, was injured, ast forth in the complaints, widh the Chevron Defendants deny,
any award of damages must be reduced in propdditine percentage of fault attributable to the
plaintiffs.

63. If it is determined that plaintiffer anyone on whose bdhalaintiffs are

allegedly suing, was injured, ast forth in the complaints, wih the Chevron Defendants deny,
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The Chevron Defendants allege that any awardbaafages shall be reduced in proportion to the
percentage of fault attributable to third pasti@ncluding but not limitedo persons or entities
responsible for gasoknleaks or spills).

64. The injuries alleged in the complainis any, may be reasonably apportioned
among the defendants, as each defendant’s allegisdand omissions, including those of the
Chevron Defendants, are divisided distinct. Therefore, no def#ant is jointly and severally
liable to plaintiffs for any claim alleged in the complaints.

65. Plaintiffs’ claims are barred to the extdmt they have unreasonably failed to
mitigate their damages, if any.

66. To the extent that any party hastledt or may settle in the future with
plaintiffs, the Chevron Defendants assert their lentiént to an appropriate credit or reduction of
any judgment(s) against them.

67. Plaintiffs’ claims for punitive damage@olate the provisions of the U.S.
Constitution, including but not limited to thegrovisions requiring due process of law and
prohibiting excessive fines.

68. The Court does not have persopaisdiction over Chevron Corporation
and/or other Chevron Defendants.

69. Plaintiffs are public entities and/authorities seeking compensation for
damages to natural resources under their jutisdior purview. Thes@ublic entity/authority
plaintiffs have improperly delegated the poweptosecute these cases to private attorneys on a
contingent fee basis. Such delegation is against public policy.

70. The Chevron Defendants incorporate tgference any affirmative defense,
whether general or specific to a specBiate, alleged by other defendants in MDL 1358.

71. The pleading of the defenses desdcriladove shall not beonstrued as an
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undertaking by the Chevron Defendants afy aburden which would otherwise be the
responsibility of plaintiffs.

72. Plaintiffs lack standing toilig a citizen suit under TSCA.

73. The information plaintiffs claim thathe Chevron Defendants should have
disclosed under TSCA is not reportable untlee TSCA statute or under EPA’s guidance
interpreting TSCA.

74. Plaintiffs have failed to comply with the jurisdictional prerequisites for
bringing a claim under TSCA.

75.  Plaintiffs cannot demonstrate that ERAs unaware of information plaintiffs
allege should have been disclosed undeEA8/hen plaintiffs’' TSCA claim was brought.

76. The damages sought by plaintiffs etelly speculative and conjectural.

77. Some or all of the injury or damagasfered by plaintiffs were the product of
conduct for which the Chevron Defendants cannot habdity to plaintiffs, since it is lawfully
undertaken by the Chevron Defendants and theirepes$ors in the exercisé their rights as
owner(s) of real property.

V. DEFENSES APPLICABLE TO PARTICULAR JURISDICTION

For their separate defenses to the damps in MDL 1358 cases from particular
jurisdictions (for which an answer is pretigrrequired, and in whit the Chevron Defendants
have been properly named and served), the Chevron Defendants state as follows:

CALIFORNIA

1. The complaints and each purported caafsaction are barred by the applicable
provisions of the pertinent statutes of limitatipmeluding but not limitedo California Code of
Civil Procedure 88 337, 337.1, 337.2, 337.15, 338, 340, 340.8, 343 and California Business and

Professions Code § 17208..
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2. California Civil Code 88 1431.through 1431.5, commonly known as
“Proposition 51,” provide that ¢hliability of each defendant famon-economic damages, if any,
shall be several only and shall not be joint, tredChevron Defendants therefore assert that each
defendant may be held liable only for the antaafmon-economic damageagany, allocated to
that defendant in direct proportionite percentage of fault, if any.

3. The Chevron Defendants allege thati@bility, if any, for non-economic loss be
pro-rated according to the provisiooisCalifornia Civil Code § 1431.2.

4. The complaints and each purported canfsaction are barretbecause Plaintiffs

and/or their predecessorsinterest and assignors are guilty of unclean hands.

5. Plaintiffs’ claims fail, in whole or in part, based on the doctrine of unjust
enrichment.
6. As to each cause of action in the complaints, the Chevron Defendants allege that

the release of MTBE and/or hazardous sufzsts, if any, and the damages resulting there
from, if any, were caused by an act of God.

7. The complaints and each purported caafsaction are barred because they are
ambiguous and uncertain.

8. Plaintiffs did not reasonably rely @my representation, disclaimer, warning, or
other act or omission of the Chevron Defendants.

9. The Chevron Defendants had no dutywarn plaintiff or third parties about
the potential dangers, if any, of the producpoyducts manufactured, packaged, labeled, used,
applied and/or removdaly said third parties.

10. The Chevron Defendants had no dutywern because the risks of injury and
damages inherent in utilizing ethproducts described in tl@mplaints, if any, were open,
obvious or known.
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11.  Any express or implied warranties alledwdplaintiffs to have been made by the
Chevron Defendants, if made at, were expressly disclaimexhd excluded by product labels,
pursuant to the laws of the State of Califaymivhich provided thathe Chevron Defendants
made no warranties, express or implied, concertiiagoroducts or the usdé said products that
extended beyond the description the label, and that all seahents made concerning said
products applied only when used as directed.

12.  Plaintiffs are sophisticated water purvesyor managers and were, at all relevant
times, fully aware of the nature and risks of igjand damages describedthe complaints that
could arise in the operations or managenoéat public drinking water supply system.

13. If there was a less dangerous alternate design, without admitting that there was
and without assuming the burden of proof oms tissue, the Chevron Defendants did not
and could not have known of suah alternate design at the time.

14. If there was a less dangerous alternate design, without admitting that there was
and without assuming the burden of proof on thésie, such an alternatesign was not feasible
at the time.

15.  Plaintiff and/or othersnodified, altered, or clmged the Chevron Defendants’
products or materials referred to in the comgiinf any, so that sucbhanges in any said
products or materials proximéitecaused plaintiffs’ injuries, loss and damages, if any.

16. If the Chevron Defendants provided thedurcts alleged to have been defective,
and without admitting that it did so or thatyaproduct was defective and without assuming the
burden of proof on these issues, the productse weisused or abused by others without the
knowledge or consent of the Chevron Defendantsin a manner not reasonably foreseeable by

the Chevron Defendants prior to their receiptotice of the circumstances described in the
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complaints. Such misuse or abuse was theclse of or a contributing cause to the injuries,
losses, and/or damages, if any, suffered by #isims alleged in the Complaint, and by reason
thereof, Plaintiffs are barred from mering some or all of any damages suffered

17. The Chevron Defendants are not lidioleany alleged wnogful entry upon land
because plaintiffs and/or plaintiffs’ predecessarmterest or assignors expressly or impliedly
consented to or had knowledge dfsaich activities or conditions.

18. The Chevron Defendants allege that dktent plaintiffsare claiming damages
for the cost of remediation due to plaintifisleged compliance with primary or secondary
drinking water standard or other regulationsatad by the State of California or any other
governmental body, those claims are unconstitutibeaause they constitute an ex post facto
application of a regulation disallowed Byt. 1, sec. 9 of the U.S. Constitution.

19. The complaints and each purported causetodn are barred, in whole or in part,
by federal and state law, including but not limitedthe Supremacy Clause of the United States
Constitution, U.S. Const. art. VI, cl. 2; thee@h Air Act, 42 U.S.C. § 7401, et seq.; the Toxic
Substances Control Act, 15 U.S.C. § 2601, et seq; rules, regulations, and decisions there
under.

20. Chevron Defendants allege that the mmaxn contaminant level or other drinking
water standard, to the extent they form theelsaof plaintiffs’ claims against the Chevron
Defendants were arbitrarily anshreasonably enacted without duecess and, therefore, cannot
be enforced against Chevron Defendants.

21. The complaints and each purported causactibn are barred to the extent that
federal and/or California state agenciesvehaexonerated the Chevron Defendants and/or

determined that any Chevron Defendants’ faciity not contribute to the presence of MTBE in
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the relevant groundwater for whichapitiffs are asserting damages.

22.  The complaints and each purported causachbn are barred to the extent that
federal and/or California state agencies hawdesewith and/or released Chevron Defendants
from any further liability respcting the presence of MTBE ihe relevant groundwater for
which plaintiffs are asserting damages.

23. The complaints and each purported cafs&ction are barred because plaintiffs
do not own or have abandoned, lost, waived, giygnor otherwise failed to perfect any rights,
including but not limited to use rights relatedaimy water that is the subject of the complaints.
Plaintiffs’ claims are also barred because under @ald law, the water thas$ the subject of the
complaints is the property of the Statf California, not of plaintiffs.

24.  The complaints and each purported causachbn are barred to the extent that
such claims have been satisfied by paymentprovision of alternate water supplies by the
Chevron Defendants, defemds, or third parties.

25.  The complaints and each purported causactbn are barred to the extent that
plaintiffs have assignedghts and claims for certain damagand other reliefif any, to the
Chevron Defendants, other defendants, or third parties.

26. If plaintiffs sustained any injury under the circumstances alleged in the
complaints or in any other resgt, their recovenagainst the Chevron Defendants, if any, is
barred by the alleged conduct and conditions resulted from a necessity.

27.  Plaintiffs’ claims for trespass arertsl because the Chevron Defendants are
immune to liability for plaintiffs’ damges, if any, caused by earth movement.

28. Plaintiffs’ claims are barred, in whole or part, as the result of their own

knowing or negligent conduc¢hat caused or cambuted to MTBE and/or TBA contamination
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giving rise to these claims.
29. Plaintiffs’ claims for violations o€California Proposition 6%re barred because
MTBE and/or TBA are not listedn any published list of cheaals referenced in California

Proposition 65.

30. The complaints fail to plead the elememit$raud claims with sufficient clarity,
specificity, and particularity.
31. Plaintiffs’ claims for violation®f California Bus. & Prof. Code § 172@#® seq.

(unfair competition) are barred by theovisions of California Proposition 64.

32. Plaintiffs’ efforts to impose liability on the Chevron Defendants without proof
of causation violate the Due ess and other clauses of thédml and state constitutions.

ILLINOIS

1. The complaints and each purported caafsaction are barred by the applicable
provisions of the pertinent statutes of limitations, including but not limited to, 735 ILCS
5/13-205.

2. Plaintiffs’ recovery is barred, in whole or part, due to their contributory fault,
pursuant to 735 ILCS 5/2-1116.

3. Plaintiffs’ efforts to impose liability on the Chevron Defendants without proof
of causation violate the Due Ress and other clauses of theédml and state constitutions.

INDIANA

1. The complaints and each purported caxfsaction are barred by the applicable
provisions of the pertinent statutes of limibas, including but not limited to, Ind. Code. Ann. §
34-20-3-1.

2. Plaintiffs’ product liability design defedlaims are barred, in whole or in part,
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because no alleged act or omission by the ChevréenDants gave rise to sign defect liability
pursuant to Indiana’s Product Liability Aets set forth in Ind. Code. Ann. § 34-20-2-1.

3. Plaintiffs’ product liability claims f& because the Chevron Defendants had no
duty to warn plaintiffs, as plaintiffs knew ahould have known of éhalleged danger.
Ind. Code. Ann. § 34-20-6-1.

4. Plaintiffs’ product liability claimsfail because the Chevron Defendants
manufactured their products inrdormity with generally recognizestate of the art. Ind. Code.
Ann. § 34-20-6-1.

5. Any duty to warn, if one existed at allas discharged pursuant to Ind. Code.
Ann. 8§ 34-20-6-1 and 8§ 34-20-6-3 because the alleged defects, if any, were open and obvious to
plaintiffs.

6. Plaintiffs voluntarily and unreasonabfssumed the risk of injury, thereby
relieving the Chevron Defendants of liabilitind. Code. Ann.§ 320-6-1 and 8§ 34-20-6-3.

7. Any alleged design defect was not the prate cause of the plaintiffs’ injuries
or harm, pursuant to Ind.ode. Ann. 8§ 34-20-6-1 (West 2001).

8. Plaintiffs’ alleged injuries, if any, reked from the misuse of the product by the
plaintiffs or other persons, and such miswgas not reasonably expected by the Chevron
Defendants at the time that thegld or otherwise conveyed theofduct to the other party. Ind.
Code. Ann. § 34-20-6-4.

9. Plaintiffs’ claims for public nuisancdéauld be dismissed because at no time did
any act or omission attributable to the Cheviefendants or their products interfere with the
plaintiffs’ comfortable enjoyment of &f or property. Ind. Code. Ann. § 34-19-1-1.

10.  Plaintiffs have failed to state a caudeaction for public nuisance because the
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Chevron Defendants’ alleged nouct is not unreasable upon comparisoof its alleged
conduct with plaintiffs’ competing terests. Ind. Code. Ann. § 34-19-1-1.

11. Plaintiffs’ recovery is barred byeih contributory faultwhich is greater than
the fault of all persons whoseuta may have proximately contriked to plaintiffs’ damages.
Ind. Code. Ann. § 34-51-2-6.

12. Plaintiffs’ claims under the IndianBnvironmental Legal Action statute
fail because the Chevron Defendants did not “causentribute to theelease” of gasoline.

13. Plaintiffs’ efforts to impose liability on the Chevron Defendants without proof
of causation violate the Due Ress and other clauses of thédrl and state constitutions.

IOWA

1. The complaints and each purported caafsgction are barred by the applicable
provisions of the pertinent statutes of limitatioimecluding but not limitd to, lowa Code Ann.

§8 614.1(2) and 614.1(4).

2. Plaintiffs’ recovery is lraed by their contributory fdtj which is greater than
the fault of all persons whose fault mdnave proximately contiuted to plaintiffs’
damages. lowa Stat. Ann. § 668.3.

3. Recovery is barred or must be redueedyhole or in part, based on the doctrine
of comparative negligence.

4. The Chevron Defendants are not jointly and severally liable because they bear
less than fifty percent of the total faof all parties. lowa Stat. Ann. 8 668.4.

5. Plaintiffs assumed the risk of any alleged injury.

6. The Chevron Defendants’ products “conformed to the state of the art in

existence at the time.lowa Stat. Ann. 8§ 668.12(1).
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7. The Chevron Defendants cannot be liable for failure to warn because the alleged
“risks and risk-avoidance measures...shouldbbeous to, or generally known by, foreseeable
product users.” lowa Stat. Ann. § 668.12(3).

8. The Chevron Defendants cannot h&ble because “a product bearing or
accompanied by a reasonable and visible warningstruction that is reasonably safe for use if
the warning or instruction is followed shall ¢ deemed defective or unreasonably dangerous
on the basis of failure to warn mstruct.” lowaStat. Ann. § 668.12(4).

9. Plaintiffs’ efforts to impose liabilitpn the Chevron Defendants without proof of
causation violate the Due Process and othesekaaf the federal and state constitutions.

MASSACHUSETTS

1. The complaints and each purported caafsaction are barred by the applicable
provisions of the pertinent statutes of linibas, including but not limited to Mass. Gen. Laws
Ann. Ch. 260 § 2A.

2. Plaintiff's claims are barred becausg itegligence is greater than the alleged
negligence of the Chevron Defendants. Mass. Gen. Laws Ann. Ch. 231 § 85.

3. The Chevron Defendants are not liatle damages because any contamination
resulted from the acts or omissions of thpakties and the Chevron Defendants exercised due
care with regard to its producend took reasonable precautiomgainst foreseeable acts or
omissions of third parties andetftonsequences that could foesdgly result therefrom. Mass.
Gen. Laws Ann. Ch. 21E 8§ 5(c)(3).

4. Plaintiff is not entitled to injunctiveelief because it failed to provide written
notice to the Massachusetts Attorney Genanal the Chevron Defendanas required by Mass.
Gen. Laws Ann. Ch. 214 § 7A.

5. Plaintiff's efforts to impose liabilitpn the Chevron Defendants without proof of
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causation violate the Due Process and other claithe Massachusettsmstitution and federal

constitution.
MISSOURI
1. The complaints and each purported caafsaction are barred by the applicable

provisions of the pertinent statutes of limitaoincluding but not limited to Mo. Ann. Stat. 88§
516.100, 516.120 and 516.010 (West).

2. Plaintiffs’ recovery is barred or must fuced, in whole or in part, based on the
doctrine of comparative fault. Mo. Ann. Stat. § 537.765 (West).

3. Any duty to warn, if one existed all,avas discharged psuant to Mo. Ann.
Stat.

§ 537.760 (West), because the alleged defecsyif were open and obvious to plaintiffs.

4, Plaintiffs’ product liability claims f& because the Chevron Defendants had no
duty to warn plaintiffs, as plaintiffs knew dnauld have known of the alleged danger. Mo. Ann.
Stat. § 537.760 (West).

5. Plaintiffs’ product liability claims faibecause the Chevron Defendants’ were in
conformity with generally recognized staiéthe art. Mo. Ann. Stat. 88 537.764 and 537.760
(West).

6. Plaintiffs’ productliability claims fail because th@hevron Defendants products,
at the time they were sold, veenot in a defective condition or unreasonably dangerous when put
to a reasonably anticipated use. Mo. Ann. Stat. 8 537.760 (West).

7. Any alleged defective condition, of the Chevron Defendants’ products at the time
they were sold, was not the proximate causelaintiffs’ injuries or harm. Mo. Ann. Stat.
§ 537.760 (West).

8. Plaintiffs’ alleged injuries, if any, relsed from use of the product that was not
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reasonably anticipated by the Chevron Defendantshe time that they sold or otherwise
conveyed the product. Mo.rA. Stat. § 537.760 (West).

9. Plaintiffs’ recovery of punitive damagesising out of their alleged injury is
limited under Mo. Ann. Stat. § 510.265 (West).

NEW JERSEY

1. Plaintiffs’ claims against the Chewr Defendants are barred by the Natural
Resource Damages SettlemeAigreement between the Newersey Department of
Environmental Protection (“NJDEP”) and certainevron Defendants dated November 16,
2005.

2. Plaintiffs have released the Chevibefendants from their claims for natural
resource damages and/or other damagests and relief sought in this action.

3. Plaintiffs’ claims against the Chevr@efendants are barred by the New Jersey
entire controversy doctrine, doctrine @&k judicata and/or similar doctrines. Without limiting
the foregoing, Plaintiffs’ claims are barred tce tlextent that Plaintiff or its affiliates or
subdivisions have brought oreabringing claims against th€éhevron Defendants or others
for the same or similar conduct, the same or similar transactions, the same or similar damages, or
the same or similar relief.

4. Plaintiffs’ claims against the Chevrdefendants are barred by the applicable
New Jersey statutes of litation, including but not limited to, N.J. Stat. Ann. § 2A:14-2.

5. Plaintiffs’ claims under the New Jers@pmpensation and Control Act (“Spill
Act”) are barred by one or more of the statutorfedses to liability provided in the Spill Act.

6. The Chevron Defendants did not “disgerany hazardous substance within the
meaning of the Spill Act.

7. The Chevron Defendants are not “in avgy responsible” for any discharges of
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hazardous substance within the meaning of the Spill Act.

8. The costs and damages sought by Plaintiffs do not constitute “cleanup and
removal costs” under the Spill Act, or they are not otherwise recoverable under the Spill Act.

9. Plaintiffs’ claim for treble damagesnder the Spill Act is barred because
Plaintiffs have failed to comply with ¢hrequirements set forth in the Spill Act.

10. Plaintiffs’ claims are bardeby the doctrine of primarjurisdiction insofar as the
NJDEP is responsible for directing andoedting responsibility for investigation and
remediation of the environmental condition alleged in the Complaint.

11. Plaintiffs’ claims are barred because @hevron Defendants have complied with,
and satisfied, all applicable laywegulations, rules, orders, diteves and/or other requirements
of the NJDEP and/or other stabr federal agencies regarding the environmental condition
alleged in the Complaint.

12.  Plaintiffs’ claims under the Spill Act arerbed to the extent Bintiffs seek relief
for conduct occurring or damages incurred praothe effective date of the Spill Act.

13.  Plaintiffs’ claims are barred, in whole ior part, by plaintiffs’ failure to comply
with the prerequisites to liability under theil§p\ct, including without limitation plaintiffs’
incurring of costs not authorized by the SpilltAsnd plaintiffs’ failure to direct clean up and
remediation operations in accordance with the diati Contingency Plan to the greatest extent
possible.

14.  Plaintiffs were contributorily and comatively negligentand therefore their
claims are barred or diminished by suchlgligeence under the Comparative Negligence Act
andNew Jersey common law.

15. Plaintiffs’ claims for natural resourckamages are barred because the State’s
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method of assessing natural resource damagssataadopted in a marmeonsistent with the
Administrative Procedures Act, N.J.S.A. § 52:14B-2(e).

16.  Plaintiffs’ claims under the SpilAct are not ripe, since clean up and
remediation have not been completed.

17.  Plaintiffs’ claims under the Spill Act abarred, in whole om part, because the
claims asserted are preempted by federal iagluding, without limitation the Comprehensive
Environmental Response, Compensation amdbility Act, 42 U.S.C. § 9601 et seq.

18. Any injury or damages suffered by aRltiffs have been increased by
Plaintiffs’ failure to mitigate their damages, irati(1) the policies and activities of the State of
New Jersey and its agencies during the periotingé for which plaintiffs seek damages have
caused damage to natural resouigesater than thavould otherwise have occurred; and (2) the
State and its agencies have failed to takesomable measures available to them to reduce
damages.

19. The Chevron Defendants’ conduct did nmet the minimum requirements of
culpability with respect to each material eletneh the alleged offenses of civil conspiracy,
public nuisance, and negligence, @acling to the applicable provai of N.J. Stat. Ann. § 2C:2-
2, and, therefore, plaintiffs’ clainm these counts should be dismissed.

20. Plaintiffs’ claims against the ChevronfBredants are barred, in whole or in part,
by the prior settlement with certain MDL plaiifgi in New Jersey under the entire controversy
doctrine, the doctrine of res judicata, aifmd defenses of recoupment, and accord and
satisfaction.

21. Plaintiffs have failed to join partieseeeded for the just adjudication of the

Plaintiffs’ claims, in whose absence completdief cannot be afforded the existing parties
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pursuant toN.J.Ct.R. 4:28-1.

22. Plaintiffs’ injuries and damages, if anyere directly and proximately caused by
the intervening, superseding amdfault of other persons and entities for which the Chevron
Defendants bear no responsibility. The Chevron Defendants are entitled to apportionment of the
relative degrees of fault to suckher persons or entities, whetlteey are parties herein or not,
in accordance with New Jersey law and Newsdg Joint Tortfeasors Contribution Law,
N.J. Stat. Ann. 2A-53A-1 et seq.

23. The Chevron Defendants deny that Plaintiffs are entitled to punitive damages in
this case. The Chevron Defendanlid not have any ient to injure plaintiffs. The Chevron
Defendants incorporate and assall defenses regarding the imposition of punitive damages
created by N.J. Stat. Ann. 2A:15-5.9 et seq.

24. The imposition of punitive damages in this action would violate the Chevron
Defendants’ rights under the due process claugelgrotection clause, excessive fines clause,
and other clauses of the Constitution of thatéth States and the Constitution and laws of the
State of New Jersey.

25. The legal standards regarding punitive damages are inadequate, vague and
ambiguous, further violating the due process s#aaf the United States Constitution and the
Constitution of the State of New Jersey.

26. Plaintiffs’ claims for relief associateditiv the rights, interestor properties of
private parties, including claims for treatment of private wells or alleged damages to private
property, are barred to the extepiaintiff lacks standing or thkegal authority to assert such
claims.

PUERTO RICO

1. The complaint and each purported caokaction are barred by the applicable

37

DMSLIBRARY01\27483292.v1



provisions of the pertinent statutes of limitations, including but not kindeArticle 1868 of the
Puerto Rico Civil Code.

2. Plaintiffs’ common law claims are badrein whole or in pd, by the Public
Policy Environmental Act.

3. Plaintiffs’ public nuisance claim idarred because no act or omission by
the Chevron Defendants has caused, or will cause, any alleged injury recognized by P.R. Laws
Ann. tit. 32 § 2761.

4. Plaintiffs’ public nuisance claim is vad because the alleged activity does not
constitute an “ultra-reardous activity” or “illegal hazardowastivity” under Puerto Rico law.

5. Plaintiffs’ public nuisance claim fails t@use they have halleged, and cannot
show, any "special damages" under Puerto Rico law.

6. Plaintiffs’ claim for future costs isarred by P.R. Laws Ann. tit. 32 § 2761.

7. Plaintiffs’ claim for trespss is barred because it n®t a recognized cause of
action under the Puerto Rico Civil Code.

8. Plaintiffs’ negligence claim fails becauieey have to plead, and they cannot
establish, the elements of agligence claim under Art. 1802 tife Puerto Rico Civil Code.

9. Plaintiffs lack standing to brin@ citizen suit under Rwto Rico Public
P olicy Environmental Act (“PPEA")R.R. Laws Ann. tit. 12 § 8001 et seq.

10. The Chevron Puerto Rico Defendants, Chevron Corporation and Chevron
U.S.A. Inc. are not liable under the PPgkause they have followed and complied with all
applicable dispositionand regulations promulgateinder the PPEA, if any.

11. The Chevron Puerto Rico Defendafkevron Corporation and Chevron U.S.A.
Inc. are not liable under the PPB&cause their actions have natany manner, contributed or

created any damage or degradation toartiie Commonwealthisatural resources.
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12. The Chevron Puerto Rico Defenda@isevron Corporation and Chevron U.S.A.
Inc. are not liable under the PPEA becatlse alleged releases, if any, were caused by an
act or omission of a third pg, and the Chevron Defendardgercised due care and took
precautions against foreseeahbts of a third party.

13. Plaintiffs lack standing toring a suit for alleged viations of the Water Pollution
Control Act (“WPCA”), P.R. Laws Ann. tit. 24 § 591 et seq.

14. Plaintiffs cannot recover under the WPGAcause MTBE is not a “pollutant”
within the meaning of the WPCA, P.R. Laws Ann. tit. 24 § 591(h).

15.  The Chevron Puerto Rico Defendants, Chevron Corporation and Chevron U.S.A.
Inc. are not liable under the WPQx¥ecause the prohibitions, as wedl the definitions contained
in the WPCA, are unconstitutionally vague.

16. Plaintiffs’ claims are barred because BETis not considered a "pollutant” by the
Commonwealth's Water Quality Standards Reguiat Department of State Regulation No.
6616.

17.  The Chevron Puerto Rico Defendaibkevron Corporation and Chevron U.S.A.
Inc. are not liable under the Water Qual®fandards Regulations because MTBE is not
regulated or limited under the WatQuality Standards Regulations.

18. The Chevron Puerto Rico Defendafkevron Corporation and Chevron U.S.A.
Inc. are not liable for alleged violations okthVater Quality Standards Regulations because the
releases, if any, were csed by an act of God.

19. The Chevron Puerto Rico Defendaibkevron Corporation and Chevron U.S.A.
Inc. are not liable under the Water Quality StaddaRegulations because the releases, if any,
were caused by an act or omission of a thirdypand the Chevron Puerto Rico Defendants,
Chevron Corporation and Chevron U.S.A. Incereised due care and took precautions against
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foreseeable acts of such third party.

20. The Chevron Puerto Rico Defendants, Chevron Corporation and Chevron
U.S.A. Inc. are not liable for alleged violais of the Undergroun8torage Tank Regulations
because MTBE is not considered a "Regulated Substance" under Department of State Regulation
No. 4362 or other applicable regulations.

21. The Chevron Puerto Rico Defendants, Chevron Corporation and Chevron
U.S.A. Inc. are not liable for aljed violations ofthe Undergroun&torage Tank Regulations
because the alleged releases, if any, were caused by an act of God.

22. The Chevron Puerto Rico Defendaftbevron Corporation and Chevron U.S.A.
Inc. complied with all applicable law andegulations in Puertdrico governing MTBE,
including but not limited to all applicable lavasd regulations regarding investigation, reporting
and/or remediation of MTBE in the environment.

23.  Plaintiffs’ claim for exemplary and/quunitive damages is barred because such
relief is not available under Puerto Rico law.

24. Plaintiffs’ claim for “restitution for unst enrichment” and/or “disgorgement of
profits” is barred because such relief is ndikble in these casesider Puerto Rico law.

25. Texaco International Trading Inwas dissolved properly under Delaware law
more than three years before the CommonweaftRPuerto Rico and the Commonwealth of
Puerto Rico, by and through the Environmentabliy Board, filed their complaint in 14-CV-
1014. As such, Texaco International Trader lacks the capacity to be sued in 14-CV-1014.

26. ChevronTexaco Global Trading was never a corporation arghsed to exist
on June 30, 2004. ChevronTexaco Global Tradauls the capacity tbe sued in 14-CV-

1014.
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VERMONT

1. The complaints and each purported caafsaction are barretdy the applicable
provisions of the pertinent statutes of limitais, including but not limed to, 12 Vermont Stat.
Ann. §8§ 511, 512(4), 512(5).

2. Plaintiffs’ recovery is barred by their cabutory fault, which is greater than the
causal total negligenad the defendant or defendants. 12 Vermont Stat. Ann. § 1036.

3. Recovery is barred or must be redugedyhole or in partbased on the doctrine
of comparative negligence. 12 Vermont Stat. Ann. 8§ 1036.

4. Plaintiffs’ efforts to impose liabilitpn the Chevron Defendantwithout proof of
causation violate the Due Process and othesekaf the federal and state constitutions.

FEDERAL CERCLA AND RCRA CLAIMS

1. Plaintiffs have failed to state a iclafor relief against the Chevron Defendants
under the Comprehensive Environmental Respa@eepensation and Liability Act, 42 U.S.C.
§ 9601, et seq. (“CERCLA").

2. The Chevron Defendants are not liaplerties under CERCLA as defined in
42

U.S.C. § 9607(a)(1)-(4).

3. Plaintiffs’ claims under CERCLA are fibad by 42 U.S.C. § 9607(b)(3), because
the alleged releases or d@htened releases of hazardasudstances, and alleged damages
resulting therefrom, if any, were caused kolgy acts or omissionsf third parties.

4. Plaintiffs’ claims under CERCLA are tvad and/or untimely under the applicable
provisions of the pertinent statute of limitatiomg;luding, but not limited to, those set forth in

42 U.S.C. § 9613.

5. To the extent that any or all tife defendants are found liable under CERCLA,
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joint and several liability is inappropriate asthe Chevron Defendants because the damages are
divisible, there are distinct harms, or thera ieasonable basis for apfionment of the alleged
harms suffered.

6. Plaintiffs’ claims under CERCLA aréarred because petroleum products,
including gasoline containing MTBE, are excluded from the definition of “hazardous
substances” under CERCLA.

7. Plaintiffs’ claims under CERCLA are barrbdcause any past or future costs, if
any, incurred by Plaintiffs in responding to dieged release or threatmhrelease of hazardous
substances are inconsistent with the Natiddahtingency Plan or berwise not recoverable
under CERCLA.

8. Plaintiffs’ claims under CERCLA are subjdot either the exclusive jurisdiction
or the primary jurisdiction of the United Statesvironmental Protection Agency (“USEPA”).

9. Plaintiffs are unable to recover theileged natural seurce damages under
CERCLA.

10. Plaintiffs’ claims under GECLA are barred becauseakitiffs have failed to
satisfy each and every conditionepedent necessary to recover fast and/or future response
costs under CERCLA.

11. The costs and damages allegedly incuoedo be incurred by Plaintiffs, if
any, are unreasonable, duplicative, not cost effective thedefore, are not recoverable under
CERCLA.

12. Plaintiffs’ claims under CERCLA for th&al resource damages are barred, in
whole or in part, because thalleged damages constitute irreversible and irretrievable

commitments of natural resources.
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13. Plaintiffs’ claims under CERCLA are barred by 42 U.S.C. § 9607(b)(1)-
(2) because the alleged releases or threatesledses of hazardous substances, and alleged
damages resulting therefrom, if any, were causkdysby acts of God andr acts of war.

14. Without admitting any liability, if it is determined that the Chevron Defendants
engaged in any of the activitiedleged by Plaintiffs, such actiies on the part of the Chevron
Defendants werde minimis.

15. Plaintiffs’ CERCLA claim idarred because Plaintiffs have failed to comply with
the jurisdictional prerequisitder bringing a claim under CERCLA.

16.  The Chevron Defendants are not lialmeler CERCLA because Plaintiffs’ claims
are barred by the doctrines of@gpel, unclean hands, and/or laches.

17. Plaintiffs’ CERCLA claims are barred, whole or in part, bcause the sites at
issue are not listed on the NPL.

18. Plaintiffs have failed to state aiohafor relief against the Chevron Defendants
under the Resource Conservation and Recoyary (‘RCRA”), 42 U.S.C. § 6901, et seq.
(“RCRA).

19. Plaintiffs’ claims under RCRAre barred to the extentaohtiffs seek relief for
conduct occurring or damages incurrebipto the effective date of RCRA.

20. Plaintiffs’ claims under RCRA are barreecause MTBE and gasoline containing
MTBE are not “solid wastesnal/or “hazardous wastes” under RCRA.

21. Plaintiffs’ RCRA claim failsbecause Plaintiffs failetb allege, and they cannot
show, that the Chevron Defendants haveatedl RCRA Subchapter Ill, if applicable.

22. Plaintiffs’ RCRA claim is barred becauseiptiffs have failed to comply with the

jurisdictional prerequisites fdringing a claim under RCRA.
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Respectfully submitted,

s/ Jeremiah J. Anderson
Robert E. Meadows
Jeremiah J. Anderson
James J. Maher

KING & SPALDING LLP
1100 Louisiana, Suite 4000
Houston, Texas 77002
Telephone: (713) 751-3200
Facsimile: (713) 751-3290

Charles C. Correll, Jr.

King & Spalding LLP

101 Second Street, Suite 2300
San Francisco, California 94015
Telephone: (415) 318-1200
Facsimile: (415) 318-1300

Attorneys for the Chevron Defendants

CERTIFICATE OF SERVICE

| hereby certify that on December 7, 2015 a true, correct, and exact copy of the foregoing
document was served on all counga LexisNexis File & Serve.

s/ Jeremiah J. Anderson
Jeremiald. Anderson
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