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ProȱseȱplaintiffȱJuanȱHernandezȱhasȱbroughtȱthisȱwideȬrangingȱlawsuitȱ
pursuantȱtoȱ42ȱU.S.C.ȱ§ȱ1983ȱagainstȱnumerousȱofficersȱandȱemployeesȱofȱ
theȱNewȱYorkȱStateȱprisonȱsystem.ȱȱHernandezȱallegesȱthatȱdefendantsȱ
engagedȱinȱaȱmassiveȱconspiracyȱtoȱviolateȱrepeatedlyȱhisȱconstitutionalȱ
rights—aȱconspiracyȱthatȱallegedlyȱlastedȱforȱyearsȱandȱstretchedȱacrossȱ
twoȱprisonsȱwhereȱHernandezȱhasȱbeenȱincarcerated.ȱȱAfterȱextendedȱ
motionȱpracticeȱandȱdiscoveryȱproceedings,ȱtheȱdefendantsȱwhoȱremainȱinȱ
theȱactionȱhaveȱnowȱmovedȱforȱsummaryȱjudgmentȱonȱsome,ȱbutȱnotȱall,ȱofȱ
Hernandez’sȱclaims.ȱȱForȱtheȱreasonsȱsetȱforthȱbelow,ȱtheȱCourtȱgrantsȱ
defendants’ȱmotionȱinȱpartȱandȱdeniesȱitȱinȱpart.ȱȱThisȱactionȱwillȱproceedȱ
toȱtrialȱonȱclaimsȱarisingȱoutȱofȱtwoȱincidents:ȱȱ1)ȱdisciplinaryȱwriteȬupsȱofȱ
HernandezȱinȱOctoberȱ2001ȱbyȱdefendantȱRobertȱSmith,ȱandȱ2)ȱtheȱallegedȱ
assaultȱinȱJulyȱ2004ȱandȱsubsequentȱthreatsȱofȱHernandezȱbyȱdefendantsȱ
RobertȱClerc,ȱColinȱFraser,ȱMichaelȱMrzyglod,ȱandȱDouglasȱWilliams.ȱ
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I. BACKGROUNDȱ

A. FactualȱBackgroundȱ

1. FiresȱatȱSingȱSingȱandȱPlacementȱinȱIPCȱ

JuanȱHernandezȱhasȱbeenȱimprisonedȱinȱtheȱNewȱYorkȱStateȱpenalȱ
systemȱsinceȱ1994.ȱȱPriorȱtoȱJanuaryȱ2000,ȱHernandezȱwasȱhousedȱatȱSingȱ
SingȱCorrectionalȱFacility.ȱȱHernandezȱfiledȱaȱlawsuitȱagainstȱmultipleȱ
officersȱandȱofficialsȱatȱSingȱSingȱinȱ1997ȱforȱallegedȱviolationsȱofȱhisȱ
EighthȱAmendmentȱrightȱtoȱmedicalȱcare.ȱȱSeeȱHernandezȱv.ȱKeane,ȱ341ȱF.3dȱ
137,ȱ141–43ȱ(2dȱCir.ȱ2003).ȱȱInȱthatȱaction,ȱHernandezȱalleged,ȱamongȱotherȱ
things,ȱthatȱSuperintendantȱCharlesȱGreinerȱfailedȱtoȱsuperviseȱproperlyȱ
prisonȱofficialsȱandȱthatȱKathyȱGreiner,ȱaȱnurseȱatȱSingȱSingȱandȱtheȱwifeȱofȱ
CharlesȱGreiner,ȱfailedȱtoȱprovideȱHernandezȱmedicalȱcare.ȱȱSeeȱid.ȱatȱ148–
49.ȱ

TheȱoccurrencesȱthatȱgiveȱriseȱtoȱtheȱlawsuitȱbeforeȱthisȱCourtȱbeganȱ
duringȱtheȱpendencyȱofȱtheȱKeaneȱaction.ȱȱOnȱSeptemberȱ3,ȱ1998,ȱaȱfireȱ
brokeȱoutȱinȱHernandez’sȱcell,ȱallegedlyȱcausingȱextensiveȱpropertyȱ
damage.ȱȱ(MorrisȱDecl.ȱ¶ȱ3.)ȱȱFiveȱdaysȱlater,ȱanotherȱfireȱeruptedȱinȱ
Hernandez’sȱcell.ȱȱ(Id.ȱ¶ȱ4;ȱHernandezȱDep.ȱatȱ94–95.)1ȱȱDefendantȱNoelȱ
Morrisȱinvestigatedȱthisȱfireȱandȱconcludedȱthatȱitȱwasȱ“causedȱbyȱ
unknownȱpersonȱorȱpersons.”ȱȱ(MorrisȱDecl.,ȱEx.ȱC.)ȱ

FollowingȱtheȱSeptemberȱ8,ȱ1998ȱfire,ȱaȱconfidentialȱinformantȱtoldȱoneȱ
“Sgt.ȱM.ȱCooper”ȱthatȱtheȱfiresȱinȱHernandez’sȱcellȱhadȱbeenȱsetȱ
intentionally.ȱȱ(ThirdȱAmendedȱComplaintȱ(“TAC”),ȱEx.ȱF;ȱNowveȱDecl.,ȱ
Ex.ȱB.)2ȱȱAsȱaȱresult,ȱHernandezȱwasȱplacedȱintoȱinvoluntaryȱprotectiveȱ
custodyȱforȱseveralȱweeks.ȱȱ(Defs.’ȱ56.1ȱ¶¶ȱ9–10,ȱ13–14;ȱDefs.’ȱReplyȱMem.ȱ
atȱ3ȱn.1.)ȱȱHernandezȱwasȱreleasedȱfollowingȱaȱhearingȱwhereȱitȱwasȱ
determinedȱthatȱatȱleastȱoneȱofȱtheȱfiresȱwasȱnotȱintentionallyȱset.ȱȱ(Nowveȱ
Decl.,ȱEx.ȱB.)ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱȱ ExcerptsȱfromȱHernandez’sȱdepositionȱareȱattachedȱtoȱtheȱDeclarationȱofȱDonaldȱ
Nowveȱandȱtoȱplaintiff’sȱoppositionȱtoȱdefendants’ȱmotionȱforȱsummaryȱjudgment.ȱ

2ȱȱ InȱlightȱofȱHernandez’sȱproȱseȱstatus,ȱtheȱCourtȱtreatsȱtheȱdocumentsȱattachedȱtoȱ
theȱThirdȱAmendedȱComplaintȱasȱpartȱofȱtheȱrecordȱonȱsummaryȱjudgment.ȱ
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2. TransferȱtoȱGreenȱHavenȱ

InȱJanuaryȱ2000,ȱHernandezȱwasȱtransferredȱfromȱSingȱSingȱtoȱGreenȱ
HavenȱCorrectionalȱFacility.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ15;ȱColladoȱDecl.ȱ¶ȱ5.)ȱȱ
Accordingȱtoȱtheȱpaperworkȱsupportingȱtheȱtransfer,ȱtheȱmoveȱwasȱ
initiatedȱbecauseȱHernandezȱallegedlyȱhadȱ“recognizedȱaȱsecurityȱstaffȱ[atȱ
SingȱSing]ȱwithȱwhomȱheȱhadȱaȱpreviousȱrelationship.ȱȱHasȱaskedȱforȱ
favors,ȱhasȱknowledgeȱofȱstaff’sȱfamilyȱdetailsȱ&ȱdesiresȱtoȱrekindleȱ
relationship.ȱȱTransferȱrequestedȱtoȱanyȱsuitableȱfacilityȱtoȱalleviateȱ
untenableȱsituation.”ȱȱ(ColladoȱDecl.,ȱEx.ȱA.)ȱȱSuperintendantȱGreinerȱwasȱ
alsoȱtransferredȱtoȱGreenȱHavenȱaȱfewȱmonthsȱafterȱHernandez’sȱtransfer.ȱȱ
(GreinerȱDecl.ȱ¶ȱ3.)ȱȱAccordingȱtoȱGreiner,ȱheȱwasȱtoldȱheȱwouldȱbeȱ
transferredȱtoȱGreenȱHavenȱinȱaboutȱFebruaryȱ2000ȱandȱheȱbecameȱGreenȱ
Haven’sȱsuperintendantȱonȱMayȱ4,ȱ2000.ȱȱ(Id.)ȱȱȱȱȱ

HernandezȱclaimsȱthatȱhisȱtravailsȱincreasedȱonceȱGreinerȱarrivedȱatȱ
GreenȱHaven.ȱȱHernandezȱassertsȱthatȱhisȱcellȱwasȱsearchedȱtwiceȱinȱMayȱ
2000ȱasȱ“aȱmessageȱtoȱplaintiffȱconcerningȱtheȱupcomingȱ[Keane]ȱtrial.”ȱȱ
(TACȱ¶ȱ28;ȱHernandezȱDep.ȱatȱ158.)3ȱȱThatȱtrialȱtookȱplaceȱinȱOctoberȱ2000,ȱ
andȱHernandezȱwasȱtransferredȱtoȱfederalȱcustodyȱsoȱthatȱheȱcouldȱ
participate.ȱȱSeeȱHernandezȱv.ȱKeane,ȱNo.ȱ97ȱCiv.ȱ1267,ȱ2000ȱWLȱ34239139,ȱatȱ
*3ȱ(S.D.N.Y.ȱNov.ȱ28,ȱ2000),ȱaffȇd,ȱ341ȱF.3dȱ137ȱ(2dȱCir.ȱ2003).ȱȱTheȱKeaneȱ
trialȱendedȱinȱaȱjuryȱverdictȱforȱHernandez,ȱbutȱtheȱtrialȱjudgeȱoverturnedȱ
itȱpursuantȱtoȱRuleȱ50ȱofȱtheȱFederalȱRulesȱofȱCivilȱProcedure.ȱȱSeeȱid.ȱatȱ*3,ȱ
9.ȱȱTheȱU.S.ȱCourtȱofȱAppealsȱforȱtheȱSecondȱCircuitȱaffirmedȱthisȱdecision.ȱȱ
SeeȱHernandez,ȱ341ȱF.3dȱatȱ149.ȱȱȱ

3. ReturnȱtoȱGreenȱHavenȱFollowingȱtheȱKeaneȱTrialȱ

HernandezȱremainedȱinȱfederalȱcustodyȱafterȱtheȱKeaneȱtrialȱforȱ
medicalȱtreatmentȱandȱdidȱnotȱreturnȱtoȱGreenȱHavenȱuntilȱFebruaryȱ2001.ȱȱ
(Defs.’ȱ56.1ȱ¶ȱ18;ȱHernandezȱDep.ȱatȱ91.)ȱȱWhenȱheȱdid,ȱheȱallegedlyȱfoundȱ
aȱhangman’sȱnooseȱwaitingȱonȱhisȱbed.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ18;ȱHernandezȱDep.ȱ
atȱ204–07.)ȱȱHernandezȱclaimsȱheȱfiledȱaȱgrievanceȱaboutȱtheȱnoose—aȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
3ȱȱ DefendantsȱrepeatedlyȱrelyȱonȱHernandez’sȱstatementsȱinȱtheȱThirdȱAmendedȱ
Complaintȱasȱtheȱequivalentȱofȱanȱaffirmationȱorȱverifiedȱcomplaint.ȱ
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grievanceȱthatȱ“allȱofȱaȱsuddenȱturnedȱupȱmissing.”ȱȱ(HernandezȱDep.ȱatȱ
206.)ȱȱȱ

HernandezȱhadȱanotherȱunpleasantȱshockȱonȱhisȱreturnȱtoȱGreenȱ
Haven.ȱȱPrisonȱofficialsȱhadȱpreviouslyȱdeterminedȱthatȱHernandezȱshouldȱ
beȱplacedȱinȱaȱbottomȱbunkȱdueȱtoȱhisȱmedicalȱconditions.ȱȱ(TAC,ȱEx.ȱBȱatȱ
41.)ȱȱHowever,ȱwhenȱHernandezȱreturnedȱtoȱGreenȱHaven,ȱVirginiaȱBlaetz,ȱ
theȱofficialȱinȱchargeȱofȱassigningȱbunks,ȱplacedȱhimȱinȱtheȱtopȱbunkȱinȱaȱ
cellȱwithȱtwoȱinmates.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ20;ȱHernandezȱDep.ȱatȱ325–29.)ȱȱAfterȱ
Hernandezȱcomplained,ȱprisonȱofficialsȱadmittedȱthatȱthisȱplacementȱwasȱ
“anȱerror,”ȱbutȱheȱnonethelessȱstayedȱinȱtheȱtopȱbunkȱforȱsomeȱtime.ȱȱ
(TAC,ȱEx.ȱBȱatȱ28–29.)ȱȱHernandezȱclaimsȱthatȱhisȱplacementȱinȱaȱtopȱbunkȱ
causedȱhimȱpainȱinȱhisȱleftȱhandȱandȱwrist.ȱȱ(TACȱ¶ȱ41;ȱPl.’sȱMem.ȱinȱ
Opp’n,ȱEx.ȱHȱatȱ9.)ȱȱAsȱaȱresult,ȱHernandezȱwasȱprescribedȱMSȱContin,ȱtoȱ
whichȱheȱclaimsȱheȱhasȱbecomeȱaddicted.ȱȱ(TACȱ¶ȱ41;ȱPl.’sȱMem.ȱinȱOpp’nȱ
atȱ48.)ȱȱȱ

4. Octoberȱ2001ȱDisciplinaryȱWriteȬUpsȱandȱTierȱIIȱȱ
DisciplinaryȱHearingȱ

InȱtheȱmonthsȱfollowingȱHernandez’sȱreturnȱtoȱGreenȱHaven,ȱheȱ
becameȱupsetȱatȱtheȱsupposedȱrefusalȱofȱhisȱprisonȱcounselor,ȱdefendantȱ
RobertȱSmith,ȱtoȱseeȱhim.ȱȱThen,ȱonȱOctoberȱ1,ȱ2001,ȱHernandezȱwasȱ
allegedlyȱtoldȱbyȱunnamedȱcorrectionsȱofficialsȱtoȱreportȱtoȱSmith’sȱoffice.ȱȱ
(TierȱIIȱDisciplinaryȱHearingȱTranscript,ȱannexedȱtoȱtheȱNowveȱDecl.ȱasȱ
Ex.ȱF,ȱatȱTR68.)ȱȱHernandezȱpurportedlyȱreceivedȱaȱpassȱthatȱauthorizedȱ
himȱtoȱtravelȱtoȱSmith’sȱofficeȱandȱback.ȱȱ(Id.ȱatȱTR66–69.)ȱȱAtȱtheȱentranceȱ
toȱtheȱcounselors’ȱarea,ȱHernandezȱinformedȱanȱofficerȱthatȱheȱhadȱbeenȱ
toldȱtoȱreportȱtoȱSmith.ȱȱ(NowveȱDecl.,ȱEx.ȱE.)ȱȱThatȱofficerȱpassedȱonȱthisȱ
informationȱtoȱSmith,ȱwhoȱrepliedȱthatȱheȱhadȱnotȱissuedȱaȱcallȬoutȱ
summoningȱHernandez,ȱandȱthatȱHernandezȱ“wasȱsimplyȱtryingȱtoȱgetȱtoȱ
seeȱ[Smith]ȱonȱhisȱownȱterms.”ȱȱ(Id.)ȱȱȱ

HernandezȱwroteȱaȱletterȱtoȱaȱprisonȱhigherȬupȱcomplainingȱofȱSmith’sȱ
refusalȱtoȱseeȱhimȱandȱaskingȱtoȱbeȱtransferredȱtoȱaȱnewȱcounselor.ȱȱ(TAC,ȱ
Ex.ȱCȱatȱ1–2.)ȱȱThreeȱdaysȱlater,ȱonȱOctoberȱ4,ȱSmithȱformallyȱsummonedȱ
Hernandezȱtoȱhisȱoffice.ȱȱ(NowveȱDecl.,ȱEx.ȱE.)ȱȱSmithȱhimselfȱdescribedȱ
duringȱtheȱsubsequentȱTierȱIIȱdisciplinaryȱhearingȱwhatȱhappenedȱnext.ȱȱ
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Smith,ȱinȱhisȱownȱwords,ȱ“toldȱhimȱ[Hernandez]ȱnotȱtoȱplayȱmeȱ[Smith]ȱ
anymoreȱaboutȱhimȱ–ȱto,ȱuh,ȱtheȱbullpenȱwhenȱnotȱbeingȱonȱaȱcallȬout,ȱandȱ
thenȱtryingȱtoȱgainȱsides.”ȱȱ(Disc.ȱHearingȱTr.ȱatȱTR62.)ȱȱSmithȱalsoȱ
presentedȱHernandezȱwithȱsupposedȱevidenceȱshowingȱthatȱSmithȱwasȱ
notȱneglectingȱhim.ȱȱ(NowveȱDecl.,ȱEx.ȱE.)ȱ

Atȱthatȱpoint,ȱasȱSmithȱlaterȱputȱit,ȱ“oneȱthingȱledȱtoȱtheȱnext”ȱandȱtheȱ
twoȱgotȱintoȱaȱheatedȱargument.ȱȱ(Disc.ȱHearingȱTr.ȱatȱTR62–63.)ȱȱAȱ
counselorȱwhoȱwitnessedȱthisȱargumentȱlaterȱstatedȱthatȱ“theyȱwereȱ
havingȱ[]ȱquiteȱaȱdisagreement.ȱ.ȱ.ȱ.ȱ[T]heyȱwereȱprettyȱcloseȱtowardsȱeachȱ
other,ȱabout—let’sȱsayȱlessȱthan—definitelyȱlessȱthanȱaȱfootȱfromȱeachȱ
other’sȱface.ȱ.ȱ.ȱ.ȱAndȱtheyȱwereȱbothȱveryȱloud.”ȱȱ(Id.ȱatȱTR52.)ȱȱTheȱwitnessȱ
clarifiedȱthatȱ“itȱdidn’tȱlookȱlikeȱyouȱ[Hernandez]ȱwasȱgoingȱtoȱhaulȱoffȱ
andȱhitȱhimȱ[Smith],ȱorȱheȱyou.ȱȱItȱjustȱlookedȱlikeȱaȱheatedȱargument,ȱ
muchȱlikeȱaȱbaseballȱmanagerȱyellingȱatȱanȱumpireȱ[].ȱȱItȱwentȱbothȱways.”ȱȱ
(Id.ȱatȱTR55.)ȱ

HernandezȱleftȱSmith’sȱofficeȱandȱSmithȱfilledȱoutȱtwoȱinmateȱ
misbehaviorȱreports—oneȱconcerningȱHernandez’sȱattemptedȱvisitȱtoȱ
Smithȱthreeȱdaysȱearlier,ȱandȱanotherȱconcerningȱHernandez’sȱallegedȱ
harassmentȱandȱfalseȱstatementsȱthatȱhadȱjustȱtakenȱplace.ȱȱ(NowveȱDecl.,ȱ
Ex.ȱE.)ȱȱSmithȱlaterȱexplainedȱtheȱdelayȱinȱwritingȱupȱtheȱOctoberȱ1ȱ
incidentȱasȱfollows:ȱȱ“Iȱcould’veȱwrittenȱitȱforȱ[Hernandezȱbeing]ȱoutȱofȱ
place,ȱandȱIȱdidn’t.ȱȱUh,ȱandȱthenȱasȱaȱresultȱofȱourȱdiscussionȱinȱmyȱoffice,ȱ
Iȱjustȱdecided,ȱokay,ȱsinceȱheȱisȱlyingȱaboutȱthe,ȱuh,ȱoutȱofȱplace,ȱI’mȱgoingȱ
toȱwriteȱaȱticket.ȱȱSoȱIȱwroteȱbothȱofȱthemȱatȱtheȱsameȱtimeȱthatȱday.”ȱȱ(Disc.ȱ
HearingȱTr.ȱatȱTR61.)ȱȱSmithȱwaitedȱanotherȱsixȱdaysȱbeforeȱsubmittingȱ
theseȱreports.ȱȱ(Id.,ȱNowveȱDecl.,ȱEx.ȱE.)ȱȱȱȱȱ

Smith’sȱtwoȱmisbehaviorȱreportsȱtriggeredȱaȱTierȱIIȱdisciplinaryȱ
hearing.ȱȱSeeȱ7ȱNYCRRȱ§ȱ270.3(a)(2).ȱȱOnȱOctoberȱ20,ȱ2001,ȱfollowingȱaȱtwoȬ
dayȱhearing,ȱtheȱhearingȱofficerȱdismissedȱallȱchargesȱbasedȱonȱtheȱ
documentaryȱrecordȱandȱtestimonyȱfromȱHernandez,ȱSmith,ȱandȱtheȱ
counselorȱwhoȱwitnessedȱtheirȱargument.ȱȱ(NowveȱDecl.,ȱEx.ȱE;ȱDisc.ȱ
HearingȱTr.ȱatȱTR96.)ȱ
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5. Aprilȱ2004ȱMisbehaviorȱReportȱandȱDrugȱTestȱ

TwoȱandȱoneȬhalfȱyearsȱlater,ȱonȱAprilȱ14,ȱ2004,ȱHernandezȱwasȱinȱtheȱ
GreenȱHavenȱclinicȱwhenȱaȱprisonȱofficerȱnamedȱMillerȱwasȱbroughtȱinȱ
afterȱbeingȱassaultedȱbyȱanȱinmate.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ24;ȱHernandezȱDep.ȱatȱ
296–97.)ȱȱDefendantȱTracyȱKohlerȱwasȱescortingȱMillerȱintoȱtheȱclinicȱandȱ
claimedȱtoȱobserveȱHernandez,ȱalongȱwithȱotherȱinmates,ȱ“laughing,ȱ
pointingȱandȱmakingȱderogatoryȱremarks”ȱatȱMiller’sȱcondition.ȱȱ(Nowveȱ
Decl.,ȱEx.ȱGȱatȱ4.)ȱȱKohlerȱfiledȱaȱmisbehaviorȱreport,ȱchargingȱHernandezȱ
withȱharassmentȱandȱ“conductȱwhichȱdisturbsȱtheȱorderȱofȱtheȱfacility.”ȱȱ
(Id.;ȱHernandezȱDep.ȱatȱ300,ȱ305–06.)ȱȱSheȱalsoȱrequestedȱthatȱHernandezȱ
beȱdirectedȱtoȱprovideȱaȱurineȱsampleȱforȱdrugȱtesting.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ25;ȱ
HernandezȱDep.ȱatȱ314.)ȱȱTheȱjustificationȱforȱthisȱtestȱwasȱprovidedȱasȱ
“abnormalȱbehaviorȱinȱclinicȱbullpen.”ȱȱ(NowveȱDecl.,ȱEx.ȱH.)ȱ

AȱprisonȱofficialȱinvestigatedȱKohler’sȱreportȱandȱaskedȱmoreȱthanȱtenȱ
inmatesȱwhetherȱtheyȱ“hear[d]ȱHernandezȱmakeȱtheseȱstatements.”ȱȱ(TAC,ȱ
Ex.ȱCȱatȱ15.)ȱȱNoneȱofȱtheȱinmatesȱadmittedȱtoȱhearingȱHernandez’sȱ
comments.ȱȱ(Id.)ȱȱKohler’sȱreportȱwasȱdismissedȱforȱproceduralȱreasonsȱonȱ
Aprilȱ20,ȱ2004.ȱȱ(NowveȱDecl.,ȱEx.ȱGȱatȱ1.)ȱȱAȱdayȱlater,ȱHernandezȱwasȱ
orderedȱtoȱgiveȱaȱurineȱsample.ȱȱ(NowveȱDecl.,ȱEx.ȱH.)ȱȱȱ

6. Julyȱ2004ȱAssault,ȱDenialȱofȱMedicalȱCare,ȱandȱThreatsȱȱ

Finally,ȱHernandezȱallegesȱthatȱonȱJulyȱ6,ȱ2004,ȱtwoȱofficersȱisolatedȱ
himȱfromȱotherȱprisonersȱwhoȱwereȱonȱtheirȱwayȱtoȱrecreation.ȱȱ
(HernandezȱDep.ȱatȱ411–12.)ȱȱDefendantȱDouglasȱWilliamsȱthenȱallegedlyȱ
physicallyȱandȱsexuallyȱassaultedȱplaintiffȱwhileȱdefendantsȱRobertȱClerc,ȱ
MichaelȱMrzyglod,ȱandȱColinȱFraserȱlookedȱon,ȱdoingȱnothing.ȱȱ(Id.ȱatȱ412–
32.)ȱȱHernandezȱclaimsȱthatȱClercȱandȱWilliamsȱwarnedȱhimȱnotȱtoȱfileȱaȱ
grievanceȱaboutȱtheȱassault.ȱȱ(Id.ȱatȱ436,ȱ442–43.)ȱȱDefendantsȱcontendȱthatȱ
thisȱincidentȱwasȱnothingȱmoreȱthanȱaȱfrisk.ȱȱ(Defs.’ȱMem.ȱinȱSupp.ȱatȱ27.)ȱ

WilliamsȱandȱFraserȱledȱHernandezȱbackȱtoȱhisȱcellȱafterȱthisȱevent,ȱallȱ
theȱwhileȱallegedlyȱignoringȱhisȱrequestsȱforȱmedicalȱassistance.ȱȱ
(HernandezȱDep.ȱatȱ444–46.)ȱȱHernandezȱfinallyȱsawȱaȱnurseȱatȱGreenȱ
Havenȱtwoȱdaysȱlater,ȱonȱJulyȱ8,ȱ2004.ȱȱ(NowveȱDecl.,ȱEx.ȱIȱ.)ȱȱDespiteȱ
Hernandez’sȱclaimsȱaboutȱtheȱallegedȱassault,ȱtheȱnurseȱnotedȱthatȱ
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Hernandez’sȱonlyȱcomplaintȱwasȱaȱsoreȱthroat.ȱȱ(Id.;ȱHernandezȱDep.ȱatȱ
464.)ȱȱFiveȱdaysȱlater,ȱonȱJulyȱ13,ȱ2004,ȱHernandezȱsawȱaȱGreenȱHavenȱ
doctor,ȱwhoȱnotedȱthatȱheȱdidȱnotȱobserveȱanyȱinjuries.ȱȱ(NowveȱDecl.,ȱEx.ȱ
Iȱ.)ȱȱȱ

Despiteȱtheȱofficers’ȱwarnings,ȱHernandezȱdidȱinȱfactȱfileȱaȱgrievanceȱ
aboutȱthisȱallegedȱassault.ȱȱ(TAC,ȱEx.ȱDȱatȱ15–16.)ȱȱȱThreeȱofȱtheȱofficersȱ
respondedȱbyȱallegedlyȱthreateningȱHernandez.ȱȱMoreȱspecifically,ȱ
HernandezȱallegedlyȱoverheadȱMrzyglodȱtellȱanotherȱofficerȱthatȱ
Mrzyglodȱwasȱ“goingȱtoȱkill”ȱHernandez.ȱȱ(HernandezȱDep.ȱatȱ482.)ȱȱ
WilliamsȱallegedlyȱcorneredȱHernandezȱandȱtoldȱhim:ȱȱ“weȱareȱgoingȱtoȱ
getȱyouȱagain.ȱȱThisȱtimeȱnobodyȱisȱgoingȱtoȱhelpȱyouȱandȱitȱwillȱbeȱworse,ȱ
andȱ.ȱ.ȱ.ȱifȱyouȱsueȱme,ȱsoȱwhat?ȱȱTheȱstateȱwillȱpay,ȱnotȱme.”ȱȱ(Id.ȱatȱ484.)ȱȱ
ClercȱandȱWilliamsȱsometimesȱgaveȱHernandezȱ“theȱslyȱway”ȱwhileȱ
HernandezȱwasȱwalkingȱdownȱhallwaysȱinȱGreenȱHaven.ȱȱ(Id.ȱatȱ473.)ȱȱ
HernandezȱalsoȱwitnessedȱClercȱ“standingȱinȱfrontȱofȱ[Hernandez]ȱandȱ
whisperingȱtoȱ[Clerc’s]ȱbuddiesȱandȱthenȱtheyȱstartȱlaughingȱandȱpointingȱ
atȱ[Hernandez].”ȱȱ(Id.ȱatȱ477.)ȱȱAsȱHernandezȱputȱit,ȱ“Inȱprisonȱlanguage,ȱ[]ȱ
that’sȱaȱthreat.”ȱȱ(Id.ȱatȱ476.)ȱȱHernandezȱtestifiedȱduringȱhisȱdepositionȱthatȱ
Fraserȱhadȱnotȱtriedȱtoȱintimidateȱhimȱfollowingȱtheȱallegedȱassault.ȱȱ(Id.ȱatȱ
475.)ȱ

InȱearlyȱOctober,ȱtheȱCentralȱOfficeȱReviewȱCommitteeȱdeniedȱ
Hernandez’sȱgrievance.ȱȱ(TAC,ȱEx.ȱDȱatȱ11.)ȱȱȱ

B. ProceduralȱBackgroundȱ

HernandezȱcommencedȱthisȱactionȱinȱOctoberȱ2001.ȱȱDefendantsȱ
subsequentlyȱmovedȱtoȱdismissȱtheȱcomplaintȱandȱtheȱCourtȱgrantedȱ
defendants’ȱmotionȱinȱpartȱandȱdeniedȱitȱinȱpart.ȱȱSeeȱHernandezȱv.ȱGoord,ȱ
312ȱF.ȱSupp.ȱ2dȱ537ȱ(S.D.N.Y.ȱ2004).ȱȱNotably,ȱtheȱCourtȱdeniedȱ
Hernandez’sȱclaimsȱarisingȱoutȱofȱtheȱSeptemberȱ3,ȱ1998ȱfireȱasȱhavingȱ
alreadyȱbeenȱadjudicatedȱinȱtheȱKeaneȱactionȱandȱconcludedȱthatȱ
Hernandezȱhadȱsetȱforthȱaȱclaimȱforȱconspiracyȱtoȱviolateȱhisȱconstitutionalȱ
rights.ȱȱId.ȱatȱ543–46.ȱȱTheȱCourtȱalsoȱdismissedȱclaimsȱagainstȱGoordȱforȱ
lackȱofȱpersonalȱinvolvement.ȱȱId.ȱatȱ547.ȱȱȱ
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Afterȱfurtherȱproceedings,ȱHernandezȱfiledȱaȱThirdȱAmendedȱ
ComplaintȱinȱFebruaryȱ2005ȱandȱmanyȱofȱtheȱnamedȱdefendantsȱonceȱ
againȱmovedȱtoȱdismissȱHernandez’sȱclaims.ȱȱThisȱCourtȱgrantedȱtheȱ
motionsȱtoȱdismissȱofȱdefendantsȱGoord,ȱGadson,ȱCaban,ȱPagliuca,ȱ
Rheaume,ȱWaldron,ȱandȱOhl,ȱbutȱotherwiseȱdeniedȱtheȱmotion.ȱȱ(Orderȱ
datedȱNov.ȱ27,ȱ2006,ȱDkt.ȱNo.ȱ109.)ȱȱFollowingȱanȱextensiveȱdiscoveryȱ
processȱandȱadditionalȱmotions,ȱtheȱCourtȱalsoȱdismissedȱdefendantsȱ
PennyȱRogers,ȱPamelaȱRogers,ȱandȱKathyȱGreiner.ȱȱ(OrderȱdatedȱOct.ȱ22,ȱ
2010,ȱDkt.ȱNo.ȱ148.)ȱȱTheȱremainingȱdefendantsȱhaveȱnowȱmovedȱforȱ
summaryȱjudgmentȱinȱtheirȱfavor.ȱ

II. LEGALȱSTANDARDSȱ

Hernandez’sȱsprawlingȱcomplaintȱassertsȱclaimsȱforȱviolationsȱofȱhisȱ
FirstȱandȱEighthȱAmendmentȱrights,ȱasȱwellȱasȱaȱconspiracyȱtoȱviolateȱhisȱ
constitutionalȱrights.ȱȱHernandezȱalsoȱassertsȱthatȱsupervisorsȱatȱGreenȱ
HavenȱandȱSingȱSingȱareȱliableȱforȱtheseȱpurportedȱviolations.ȱȱBeforeȱ
addressingȱtheȱmeritsȱofȱhisȱclaims,ȱtheȱCourtȱsetsȱforthȱtheȱstandardsȱitȱ
willȱapplyȱinȱanalyzingȱthem.ȱȱȱȱȱ

A. SummaryȱJudgmentȱ

“Summaryȱjudgmentȱmayȱbeȱgrantedȱonlyȱwhenȱtheȱmovingȱpartyȱ
demonstratesȱthatȱthereȱisȱnoȱgenuineȱissueȱasȱtoȱanyȱmaterialȱfactȱandȱthatȱ
.ȱ.ȱ.ȱ[he]ȱisȱentitledȱtoȱaȱjudgmentȱasȱaȱmatterȱofȱlaw.”ȱȱAllenȱv.ȱCoughlin,ȱ64ȱ
F.3dȱ77,ȱ79ȱ(2dȱCir.ȱ1995)ȱ(quotationȱmarksȱomitted);ȱaccordȱCelotexȱCorp.ȱv.ȱ
Catrett,ȱ477ȱU.S.ȱ317,ȱ322–23ȱ(1986).ȱȱȱ

ThisȱCourtȱmayȱnotȱweighȱevidenceȱorȱevaluateȱcredibilityȱwhenȱ
consideringȱaȱsummaryȱjudgmentȱmotion,ȱseeȱVelezȱv.ȱSanchez,ȱ693ȱF.3dȱ308,ȱ
314ȱ(2dȱCir.ȱ2012),ȱandȱmustȱ“drawȱallȱreasonableȱinferencesȱinȱfavorȱofȱtheȱ
nonȬmovingȱparty.”ȱȱGantȱexȱrel.ȱGantȱv.ȱWallingfordȱBd.ȱofȱEduc.,ȱ195ȱF.3dȱ
134,ȱ144ȱ(2dȱCir.ȱ1999);ȱseeȱalso,ȱe.g.,ȱSussmanȱv.ȱRabobankȱIntȇl,ȱ739ȱF.ȱSupp.ȱ
2dȱ624,ȱ627ȱ(S.D.N.Y.ȱ2010).ȱȱHowever,ȱtheȱcourtȱwillȱ“notȱpermitȱanȱissueȱ
toȱgoȱtoȱtrialȱonȱtheȱbasisȱofȱmereȱspeculationȱinȱfavorȱofȱtheȱpartyȱthatȱ
bearsȱtheȱburdenȱofȱproof.”ȱȱGant,ȱ195ȱF.3dȱatȱ144.ȱ
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B. FirstȱAmendmentȱRetaliationȱ

PrisonersȱhaveȱaȱrightȱtoȱexerciseȱtheirȱFirstȱAmendmentȱrightsȱ
withoutȱsufferingȱretaliation.ȱȱSeeȱDawesȱv.ȱWalker,ȱ239ȱF.3dȱ489,ȱ491–92ȱ(2dȱ
Cir.ȱ2001),ȱoverruledȱonȱotherȱgroundsȱbyȱSwierkiewiczȱv.ȱSoremaȱN.A.,ȱ534ȱU.S.ȱ
506ȱ(2002).ȱȱ“ToȱproveȱaȱFirstȱAmendmentȱretaliationȱclaimȱunderȱSectionȱ
1983,ȱaȱprisonerȱmustȱshowȱthatȱ(1)ȱthatȱtheȱspeechȱorȱconductȱatȱissueȱwasȱ
protected,ȱ(2)ȱthatȱtheȱdefendantȱtookȱadverseȱactionȱagainstȱtheȱplaintiff,ȱ
andȱ(3)ȱthatȱthereȱwasȱaȱcausalȱconnectionȱbetweenȱtheȱprotectedȱspeechȱ
andȱtheȱadverseȱaction.”ȱȱEspinalȱv.ȱGoord,ȱ558ȱF.3dȱ119,ȱ128ȱ(2dȱCir.ȱ2009)ȱ
(quotationȱmarksȱomitted).ȱȱȱ

Certainȱapplicationsȱofȱtheseȱelementsȱareȱwellȱsettled.ȱȱFirst,ȱtheȱFirstȱ
Amendmentȱprotectsȱfilingȱaȱlawsuitȱandȱaȱprisonȱgrievance.ȱȱSeeȱid.ȱatȱ
128–29;ȱGayleȱv.ȱGonyea,ȱ313ȱF.3dȱ677,ȱ682–83ȱ(2dȱCir.ȱ2002).ȱȱSecond,ȱ
whetherȱanȱactionȱisȱadverseȱisȱanȱobjectiveȱinquiryȱthatȱencompassesȱ
“retaliatoryȱconductȱthatȱwouldȱdeterȱaȱsimilarlyȱsituatedȱindividualȱofȱ
ordinaryȱfirmnessȱfromȱexercisingȱconstitutionalȱrights.”ȱȱGillȱv.ȱPidlypchak,ȱ
389ȱF.3dȱ379,ȱ381ȱ(2dȱCir.ȱ2004)ȱ(quotationȱmarksȱandȱalterationsȱomitted).ȱȱ
Third,ȱ“[a]ȱplaintiffȱcanȱestablishȱaȱcausalȱconnectionȱthatȱsuggestsȱ
retaliationȱbyȱshowingȱ[amongȱotherȱthings]ȱthatȱprotectedȱactivityȱwasȱ
closeȱinȱtimeȱtoȱtheȱadverseȱaction.”ȱȱEspinal,ȱ558ȱF.3dȱatȱ129.ȱȱȱ

“Plaintiffȱhasȱtheȱinitialȱburdenȱofȱshowingȱthatȱanȱimproperȱmotiveȱ
playedȱaȱsubstantialȱpartȱinȱdefendant’sȱaction.”ȱȱScottȱv.ȱCoughlin,ȱ344ȱF.3dȱ
282,ȱ288ȱ(2dȱCir.ȱ2003).ȱȱOnceȱaȱprisonerȱshouldersȱthisȱburden,ȱaȱdefendantȱ
mayȱstillȱescapeȱliabilityȱonȱsummaryȱjudgmentȱifȱheȱshowsȱthatȱheȱwouldȱ
haveȱtakenȱtheȱadverseȱactionȱ“evenȱinȱtheȱabsenceȱofȱtheȱprotectedȱ
conduct.”ȱȱBennettȱv.ȱGoord,ȱ343ȱF.3dȱ133,ȱ137ȱ(2dȱCir.ȱ2003)ȱ(quotationȱ
marksȱomitted).ȱȱFinally,ȱtheȱCourtȱnotesȱthatȱtheȱSecondȱCircuitȱhasȱurgedȱ
judgesȱtoȱviewȱprisoners’ȱclaimsȱofȱretaliationȱ“withȱskepticismȱandȱ
particularȱcare”ȱsinceȱtheyȱ“poseȱaȱsubstantialȱriskȱofȱunwarrantedȱjudicialȱ
intrusionȱintoȱmattersȱofȱgeneralȱprisonȱadministration.”ȱȱDawes,ȱ239ȱF.3dȱ
atȱ491.ȱ
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C. EighthȱAmendmentȱ

“Theȱtestȱofȱwhetherȱuseȱofȱforceȱinȱprisonȱconstitutesȱexcessiveȱforceȱ
contraryȱtoȱtheȱEighthȱAmendmentȱisȱwhetherȱtheȱforceȱwasȱusedȱinȱaȱ
goodȬfaithȱeffortȱtoȱmaintainȱorȱrestoreȱdiscipline,ȱorȱmaliciouslyȱandȱ
sadisticallyȱtoȱcauseȱharm.”ȱȱScott,ȱ344ȱF.3dȱatȱ291.ȱȱ“[W]henȱprisonȱofficialsȱ
useȱforceȱtoȱcauseȱharmȱmaliciouslyȱorȱsadistically,ȱcontemporaryȱ
standardsȱofȱdecency[,ȱtheȱtouchstoneȱforȱEighthȱAmendmentȱanalysis,]ȱ
alwaysȱareȱviolated.”ȱȱWrightȱv.ȱGoord,ȱ554ȱF.3dȱ255,ȱ268–69ȱ(2dȱCir.ȱ2009)ȱ
(quotationȱmarksȱomitted).ȱȱTheȱjudicialȱinquiryȱfocusesȱonȱtheȱforceȱ
applied,ȱnotȱtheȱinjuryȱthatȱmayȱresult—althoughȱinjuryȱmayȱcastȱlightȱonȱ
theȱstateȱofȱmindȱofȱtheȱprisonȱofficialȱapplyingȱthatȱforce.ȱȱSeeȱWilkinsȱv.ȱ
Gaddy,ȱ559ȱU.S.ȱ34,ȱ130ȱS.ȱCt.ȱ1175,ȱ1178–79ȱ(2010)ȱ(perȱcuriam).ȱȱAtȱtheȱ
sameȱtime,ȱhowever,ȱ“[t]heȱEighthȱAmendment’sȱprohibitionȱofȱcruelȱandȱ
unusualȱpunishmentsȱnecessarilyȱexcludesȱfromȱconstitutionalȱrecognitionȱ
deȱminimisȱusesȱofȱphysicalȱforce,ȱprovidedȱthatȱtheȱuseȱofȱforceȱisȱnotȱofȱaȱ
sortȱrepugnantȱtoȱtheȱconscienceȱofȱmankind.”ȱȱId.,ȱ130ȱS.ȱCt.ȱatȱ1178ȱ
(quotationȱmarksȱomitted).ȱȱInȱotherȱwords,ȱ“[n]otȱeveryȱpushȱorȱshove,ȱ
evenȱifȱitȱmayȱlaterȱseemȱunnecessaryȱinȱtheȱpeaceȱofȱaȱjudge’sȱchambers,ȱ
violatesȱaȱprisonerȇsȱconstitutionalȱrights.”ȱȱWright,ȱ554ȱF.3dȱatȱ269ȱ
(quotationȱmarksȱomitted).ȱ

“AnȱEighthȱAmendmentȱclaimȱarisingȱoutȱofȱinadequateȱmedicalȱcareȱ
requiresȱaȱdemonstrationȱofȱdeliberateȱindifferenceȱtoȱaȱprisoner’sȱseriousȱ
medicalȱneeds.”ȱȱHillȱv.ȱCurcione,ȱ657ȱF.3dȱ116,ȱ122ȱ(2dȱCir.ȱ2011)ȱ(quotationȱ
marksȱandȱalterationsȱomitted).ȱȱDeterminingȱwhetherȱaȱprisoner’sȱmedicalȱ
needsȱareȱ“serious”ȱisȱanȱobjectiveȱquestion;ȱwhetherȱaȱprisonȱofficialȱactsȱ
withȱ“deliberateȱindifference”ȱisȱaȱsubjectiveȱstandard.ȱȱSeeȱSalahuddinȱv.ȱ
Goord,ȱ467ȱF.3dȱ263,ȱ279–80ȱ(2dȱCir.ȱ2006).ȱȱȱ

D. SupervisoryȱLiabilityȱ

Supervisorsȱcannotȱbeȱheldȱliableȱforȱviolatingȱaȱplaintiff’sȱ
constitutionalȱrightsȱsolelyȱonȱtheȱbasisȱofȱrespondeatȱsuperior.ȱȱSeeȱAshcroftȱ
v.ȱIqbal,ȱ556ȱU.S.ȱ662,ȱ676ȱ(2009).ȱȱ“ItȱisȱwellȱsettledȱinȱthisȱCircuitȱthatȱ
personalȱinvolvementȱofȱdefendantsȱinȱallegedȱconstitutionalȱdeprivationsȱ
isȱaȱprerequisiteȱtoȱanȱawardȱofȱdamagesȱunderȱ§ȱ1983.”ȱȱFaridȱv.ȱEllen,ȱ593ȱ
F.3dȱ233,ȱ249ȱ(2dȱCir.ȱ2010)ȱ(quotationȱmarksȱomitted).ȱȱInȱtheȱpast,ȱaȱ
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plaintiffȱcouldȱshowȱsuchȱpersonalȱinvolvementȱinȱoneȱofȱseveralȱwaysȱ
specifiedȱbyȱtheȱSecondȱCircuit:ȱ

(1)ȱtheȱdefendantȱparticipatedȱdirectlyȱinȱtheȱallegedȱconstitutionalȱ
violation,ȱ(2)ȱtheȱdefendant,ȱafterȱbeingȱ informedȱofȱtheȱviolationȱ
throughȱ aȱ reportȱorȱ appeal,ȱ failedȱ toȱ remedyȱ theȱwrong,ȱ (3)ȱ theȱ
defendantȱ createdȱ aȱ policyȱ orȱ customȱ underȱ whichȱ
unconstitutionalȱpracticesȱoccurred,ȱorȱallowedȱtheȱcontinuanceȱofȱ
suchȱaȱpolicyȱorȱcustom,ȱ (4)ȱ theȱdefendantȱwasȱgrosslyȱnegligentȱ
inȱsupervisingȱsubordinatesȱwhoȱcommittedȱtheȱwrongfulȱacts,ȱorȱ
(5)ȱtheȱdefendantȱexhibitedȱdeliberateȱindifferenceȱtoȱtheȱrightsȱofȱ
inmatesȱ byȱ failingȱ toȱ actȱ onȱ informationȱ indicatingȱ thatȱ
unconstitutionalȱactsȱwereȱoccurring.ȱ

Colonȱv.ȱCoughlin,ȱ58ȱF.3dȱ865,ȱ873ȱ(2dȱCir.ȱ1995).ȱȱAndȱevenȱafterȱtheȱU.S.ȱ
SupremeȱCourt’sȱdecisionȱinȱIqbal,ȱtheseȱ“categoriesȱsupportingȱpersonalȱ
liabilityȱofȱsupervisorsȱstillȱapplyȱasȱlongȱasȱtheyȱareȱconsistentȱwithȱtheȱ
requirementsȱapplicableȱtoȱtheȱparticularȱconstitutionalȱprovisionȱallegedȱ
toȱhaveȱbeenȱviolated.”ȱȱQasemȱv.ȱToro,ȱ737ȱF.ȱSupp.ȱ2dȱ147,ȱ152ȱ(S.D.N.Y.ȱ
2010);ȱseeȱalsoȱIqbal,ȱ556ȱU.S.ȱatȱ676ȱ(“Theȱfactorsȱnecessaryȱtoȱestablishȱaȱ
Bivensȱviolationȱwillȱvaryȱwithȱtheȱconstitutionalȱprovisionȱatȱissue.”).ȱ

III. DISCUSSIONȱ

TheȱCourtȱnowȱturnsȱtoȱeachȱofȱtheȱincidentsȱthatȱformȱtheȱbasisȱofȱ
Hernandez’sȱconstitutionalȱclaims.ȱ

A. CoverȬUpȱofȱSeptemberȱ8,ȱ1998ȱFireȱ

HernandezȱallegesȱthatȱMorrisȱcoveredȱupȱtheȱcauseȱofȱtheȱSeptemberȱ
8,ȱ1998ȱfireȱinȱhisȱcell,ȱwhichȱHernandezȱclaimsȱwasȱsetȱbyȱDOCSȱstaff.ȱȱ
(Pl.’sȱMem.ȱinȱOpp’nȱatȱ8–9,ȱ28.)ȱȱEvenȱassumingȱthatȱMorris’sȱallegedȱ
coverȬupȱwasȱindependentlyȱactionable,ȱthisȱclaimȱfailsȱbasedȱonȱtheȱ
evidenceȱinȱtheȱrecord.ȱȱMorrisȱfiledȱaȱreportȱconcerningȱtheȱSeptemberȱ8ȱ
fireȱthatȱconcludedȱitȱwasȱ“suspicious”ȱandȱ“causedȱbyȱunknownȱpersonȱ
orȱpersons.”ȱȱ(MorrisȱDecl.,ȱEx.ȱC.)ȱȱThereȱisȱnothingȱinȱtheȱrecordȱtoȱ
supportȱtheȱallegationȱthatȱMorrisȱorȱhisȱsuperiorsȱhadȱanyȱknowledgeȱ
whatsoeverȱofȱwhoȱsetȱtheȱfire.ȱ
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B. TransferȱtoȱIndividualȱProtectiveȱCustodyȱȱ

FollowingȱtheȱSeptemberȱ9,ȱ1998ȱfire,ȱHernandezȱwasȱplacedȱintoȱ
individualȱprotectiveȱcustodyȱforȱseveralȱweeks.ȱȱHernandezȱclaimsȱthatȱ
defendants’ȱretaliatoryȱanimusȱmotivatedȱthisȱtransfer.ȱȱ(Pl.’sȱMem.ȱinȱ
Opp’nȱatȱ25–26.)ȱȱButȱnotȱaȱsingleȱnamedȱdefendantȱwasȱpersonallyȱ
involvedȱinȱtheȱdecisionȱtoȱmoveȱHernandezȱintoȱindividualȱprotectiveȱ
custody.ȱȱTheȱtransferȱrecommendationȱwasȱmadeȱbyȱaȱCaptainȱHawlettȱ
afterȱheȱreceivedȱaȱrequestȱfromȱoneȱ“M.ȱCooper.”ȱȱ(NowveȱDecl.,ȱEx.ȱB.)ȱȱ
Neitherȱisȱaȱdefendantȱinȱthisȱaction.ȱȱȱȱȱȱ

C. TransferȱfromȱSingȱSingȱtoȱGreenȱHavenȱ

Asȱnotedȱabove,ȱinȱJanuaryȱ2000,ȱHernandezȱwasȱtransferredȱfromȱ
SingȱSing’sȱhonorȱblockȱtoȱGreenȱHavenȱCorrectionalȱFacility,ȱanotherȱ
maximumȱsecurityȱprison.ȱȱHernandezȱallegesȱthatȱGreinerȱorchestratedȱ
thisȱtransferȱsoȱthatȱGreinerȱcouldȱcontinueȱhisȱcampaignȱofȱviolatingȱ
Hernandez’sȱrights.ȱȱ(Pl.’sȱMem.ȱinȱOpp’nȱatȱ12,ȱ29.)ȱȱTheȱCourtȱinterpretsȱ
thisȱallegationȱasȱadvancingȱaȱFirstȱAmendmentȱretaliationȱclaimȱagainstȱ
Greiner.ȱȱTransferringȱHernandezȱtoȱGreenȱHavenȱwouldȱallowȱGreinerȱtoȱ
maintainȱcontrolȱoverȱHernandezȱandȱcontinueȱhisȱallegedȱcampaignȱofȱ
retaliationȱforȱHernandez’sȱinitiationȱandȱprosecutionȱofȱtheȱKeaneȱaction.ȱȱ
EvenȱassumingȱthatȱHernandezȱhasȱcarriedȱhisȱinitialȱburden,ȱtheȱCourtȱ
concludesȱthatȱthisȱclaimȱmustȱfailȱforȱtwoȱindependentlyȱsufficientȱ
reasons.ȱ

First,ȱtheȱrecordȱdemonstratesȱthatȱHernandezȱwouldȱhaveȱbeenȱ
transferredȱtoȱGreenȱHavenȱ“evenȱinȱtheȱabsenceȱofȱtheȱprotectedȱ
conduct.”ȱȱBennett,ȱ343ȱF.3dȱatȱ137ȱ(quotationȱmarksȱomitted).ȱȱTheȱ
UnscheduledȱTransferȱReview,ȱwhichȱsetȱHernandez’sȱtransferȱprocessȱ
intoȱmotion,ȱstatedȱthatȱHernandezȱhadȱrecognizedȱaȱstaffȱmember,ȱwhomȱ
heȱpreviouslyȱknew,ȱandȱhadȱ“askedȱforȱfavors,ȱhasȱknowledgeȱofȱtheȱ
staff’sȱfamilyȱdetailsȱ&ȱandȱdesireȱtoȱrekindleȱrelationship.”ȱȱ(Colladoȱ
Decl.,ȱEx.ȱA.)ȱȱUnderȱtheseȱcircumstances,ȱaccordingȱtoȱtheȱUnscheduledȱ
TransferȱReview,ȱremainingȱinȱSingȱSingȱwasȱ“untenable.”ȱȱ(Id.)ȱȱEvenȱ
thoughȱHernandezȱdisputesȱtheseȱclaimsȱ(Pl.’sȱMem.ȱinȱOpp’nȱatȱ11),ȱheȱ
cannotȱdisputeȱthatȱprisonȱofficialsȱhad,ȱatȱleast,ȱprobableȱcauseȱtoȱbelieveȱ
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theseȱclaimsȱtoȱbeȱtrue.ȱȱSeeȱGonzalezȱv.ȱNarcato,ȱ363ȱF.ȱSupp.ȱ2dȱ486,ȱ497–98ȱ
(E.D.N.Y.ȱ2005).ȱȱȱ

Second,ȱHernandezȱhasȱnotȱputȱforwardȱaȱsingleȱfactȱtoȱshowȱthatȱ
GreinerȱhadȱanyȱpersonalȱinvolvementȱinȱHernandez’sȱtransfer.ȱȱGreinerȱ
himselfȱhasȱstatedȱunderȱoathȱthatȱheȱdidȱnotȱparticipateȱinȱanyȱwayȱinȱtheȱ
decisionȱtoȱtransferȱHernandezȱtoȱGreenȱHavenȱ(GreinerȱDecl.ȱ¶¶ȱ4–5)ȱ
and,ȱinȱanyȱevent,ȱGreinerȱhadȱnoȱauthorityȱtoȱorderȱsuchȱaȱtransfer.ȱȱ
(Defs.’ȱ56.1ȱ¶ȱ17.)ȱȱThisȱlackȱofȱpersonalȱinvolvementȱisȱfatalȱtoȱ
Hernandez’sȱclaimȱagainstȱGreiner.ȱ

D. SearchesȱofȱHernandez’sȱCellȱinȱMayȱ2000ȱ

HernandezȱassertsȱthatȱhisȱcellȱinȱGreenȱHavenȱwasȱsearchedȱtwiceȱinȱ
Mayȱ2000ȱinȱretaliationȱforȱtheȱKeaneȱlawsuit.ȱȱHowever,ȱasȱaȱprisoner,ȱ
Hernandezȱ“hadȱnoȱconstitutionalȱrightȱtoȱbeȱfreeȱfromȱcellȱsearchesȱofȱanyȱ
kind,ȱincludingȱretaliatoryȱcellȱsearches.”ȱȱRodriguezȱv.ȱMcClenning,ȱ399ȱF.ȱ
Supp.ȱ2dȱ228,ȱ239ȱ(S.D.N.Y.ȱ2005);ȱaccordȱVogelfangȱv.ȱCapra,ȱ889ȱF.ȱSupp.ȱ2dȱ
489,ȱ509ȱ(S.D.N.Y.ȱ2012).ȱȱHernandez’sȱclaimȱcannotȱsurviveȱsummaryȱ
judgment.ȱȱȱ

E. NooseȱFoundȱonȱBedȱ

WhenȱHernandezȱreturnedȱtoȱGreenȱHavenȱfromȱtheȱKeaneȱtrial,ȱheȱ
allegedlyȱfoundȱaȱhangman’sȱnooseȱwaitingȱforȱhimȱonȱtheȱpillowȱofȱhisȱ
bunk.ȱȱ(Pl.’sȱMem.ȱinȱOpp’nȱatȱ12–13.)ȱȱHernandezȱhasȱnotȱprofferedȱanyȱ
evidenceȱtoȱsuggestȱthatȱanyȱparticularȱdefendantȱplacedȱtheȱnooseȱonȱhisȱ
pillow.ȱȱHeȱhasȱstatedȱthatȱtheȱpersonȱwhoȱputȱtheȱnooseȱthereȱmustȱbeȱ
someoneȱwithȱaȱkeyȱtoȱgetȱinȱhisȱcell—thatȱis,ȱaȱprisonȱofficial.ȱȱ(Hernandezȱ
Dep.ȱatȱ161.)ȱȱHernandezȱtestifiedȱinȱhisȱdepositionȱthatȱheȱ“think[s]ȱthatȱ
[theȱnoose]ȱcameȱfromȱKean,ȱfromȱJohnȱP.ȱKean.”ȱȱ(Id.ȱatȱ158.)ȱȱHowever,ȱ
JohnȱKeane,ȱaȱformerȱwardenȱofȱSingȱSingȱandȱtheȱprincipalȱdefendantȱinȱ
theȱKeaneȱaction,ȱisȱnotȱaȱdefendantȱinȱthisȱaction.ȱȱHernandez’sȱfailureȱtoȱ
tieȱanyȱspecificȱdefendantȱtoȱthisȱincidentȱcompelsȱtheȱdismissalȱofȱthisȱ
claim.ȱ
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F. LostȱGrievanceȱinȱMarchȱ2001ȱ

Hernandezȱclaimsȱthatȱheȱfiledȱaȱgrievanceȱaboutȱfindingȱtheȱ
hangman’sȱnooseȱonȱhisȱbedȱinȱGreenȱHaven,ȱbutȱthatȱthisȱgrievanceȱ“allȱofȱ
aȱsuddenȱturnedȱupȱmissing.”ȱȱ(HernandezȱDep.ȱatȱ206;ȱPl.’sȱMem.ȱinȱ
Opp’nȱatȱ17–18.)ȱȱDuringȱhisȱdeposition,ȱHernandezȱassignedȱtheȱblameȱforȱ
theȱdisappearanceȱofȱhisȱgrievanceȱonȱdefendantȱRichardȱAlexis,ȱtheȱ
officialȱresponsibleȱforȱtheȱmaintenanceȱofȱprisonerȱgrievances.ȱȱ
(HernandezȱDep.ȱatȱ205–06;ȱDefs.’ȱ56.1ȱ¶ȱ22.)ȱȱHernandezȱaversȱthatȱitȱwasȱ
Alexis’sȱjob,ȱgivenȱhisȱposition,ȱ“toȱseeȱthatȱtheseȱgrievancesȱareȱnotȱstolenȱ
orȱlostȱorȱdefacedȱorȱdefouled.”ȱȱ(HernandezȱDep.ȱatȱ206.)ȱ

ToȱtheȱextentȱHernandezȱadvancesȱaȱclaimȱforȱviolationsȱofȱhisȱFirstȱ
Amendmentȱrightȱtoȱpetitionȱtheȱgovernmentȱforȱredressȱofȱgrievancesȱ
(Pl.’sȱMem.ȱinȱOpp’nȱatȱ24),ȱthisȱclaimȱfailsȱasȱaȱmatterȱofȱlaw.ȱȱHernandezȱ
hasȱaȱFirstȱAmendmentȱrightȱtoȱaccessȱtheȱcourts,ȱbutȱtheȱconstitutionȱdoesȱ
notȱsimilarlyȱprotectȱhisȱrightȱtoȱaccessȱaȱprisonȱgrievanceȱsystem.ȱȱSeeȱ
Hayesȱv.ȱCty.ȱofȱSullivan,ȱ853ȱF.ȱSupp.ȱ2dȱ400,ȱ434–35ȱ(S.D.N.Y.ȱ2012);ȱHarrisȱ
v.ȱWestchesterȱCty.ȱDep’tȱofȱCorr.,ȱNo.ȱ06ȱCiv.ȱ2011,ȱ2008ȱWLȱ953616,ȱatȱ*5ȱ
(S.D.N.Y.ȱApr.ȱ3,ȱ2008);ȱJohnsonȱv.ȱBarney,ȱNo.ȱ04ȱCiv.ȱ10204,ȱ2007ȱWLȱ
900977,ȱatȱ*1ȱ(S.D.N.Y.ȱMar.ȱ22,ȱ2007).ȱ

IfȱtheseȱallegationsȱareȱconstruedȱasȱaȱFirstȱAmendmentȱretaliationȱ
claimȱagainstȱAlexis,ȱtheyȱagainȱmustȱfailȱdueȱtoȱHernandez’sȱfailureȱtoȱ
presentȱanyȱfactsȱthatȱcouldȱsupportȱsupervisoryȱliability,ȱletȱaloneȱdirectȱ
liabilityȱbyȱAlexis.ȱȱThereȱisȱnoȱevidenceȱinȱtheȱrecordȱthatȱcouldȱsatisfyȱ
anyȱofȱtheȱColonȱfactors,ȱevenȱassumingȱthatȱtheyȱallȱapplyȱtoȱthisȱclaim.ȱȱ
Absentȱevidenceȱofȱsupervisoryȱliability,ȱthisȱclaimȱagainstȱAlexisȱmustȱbeȱ
dismissed.ȱȱSee,ȱe.g.,ȱZiembaȱv.ȱArmstrong,ȱ430ȱF.3dȱ623,ȱ625–26ȱ(2dȱCir.ȱ
2005)ȱ(perȱcuriam).ȱȱȱ

G. LostȱMedicalȱRecordsȱinȱMarchȱ2001ȱȱ

HernandezȱclaimsȱthatȱwhenȱheȱwasȱreturnedȱtoȱGreenȱHaven,ȱhisȱ
medicalȱrecordsȱcoveringȱtheȱperiodȱOctoberȱ2000ȱtoȱMarchȱ2001ȱwereȱlost.ȱȱ
However,ȱtheȱrecordȱreflectsȱthatȱtheseȱrecordsȱwereȱnotȱlostȱandȱwereȱinȱ
factȱproducedȱtoȱHernandezȱduringȱdiscovery.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ19;ȱPl.’sȱ
Mem.ȱinȱOpp’n,ȱEx.ȱHȬ2;ȱNowveȱDecl.,ȱEx.ȱC.)ȱȱHernandez’sȱclaimȱthatȱ
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theseȱmedicalȱrecordsȱareȱnotȱhisȱactualȱrecordsȱhasȱnoȱsupportȱinȱtheȱ
record.ȱȱ(Pl.’sȱMem.ȱinȱOpp’nȱatȱ13–14,ȱ46–47.)ȱȱHernandez’sȱclaimsȱ
concerningȱhisȱmedicalȱrecordsȱmustȱbeȱdismissed.ȱȱȱȱ

H. TopȬBunkingȱ

WhenȱHernandezȱreturnedȱtoȱGreenȱHavenȱonȱMarchȱ1,ȱ2001,ȱheȱwasȱ
assignedȱtoȱtheȱtopȱbunkȱinȱaȱsoȬcalledȱdoubleȱcell.ȱȱHernandezȱclaimsȱthatȱ
defendantȱVirginiaȱBlaetzȱplacedȱhimȱthereȱinȱretaliationȱforȱhisȱ
participationȱinȱtheȱKeaneȱtrialȱandȱinȱviolationȱofȱhisȱEighthȱAmendmentȱ
rights.ȱȱ(Id.ȱatȱ14–16.)ȱȱȱ

ConcerningȱHernandez’sȱretaliationȱclaim,ȱplacingȱHernandezȱinȱaȱtopȱ
bunkȱmayȱsatisfyȱtheȱadverseȱactionȱelementȱofȱaȱFirstȱAmendmentȱ
retaliationȱclaim.ȱȱSeeȱBowensȱv.ȱPollock,ȱNo.ȱ06ȬCVȬ0457,ȱ2010ȱWLȱ5589350,ȱ
atȱ*11ȱ(W.D.N.Y.ȱOct.ȱ12,ȱ2010),ȱreportȱandȱrecommendationȱadopted,ȱ2011ȱWLȱ
146836ȱ(W.D.N.Y.ȱJan.ȱ18,ȱ2011).ȱȱHowever,ȱthereȱisȱnoȱevidenceȱinȱtheȱ
recordȱsuggestingȱthatȱBlaetzȱwasȱactuallyȱorȱconstructivelyȱawareȱofȱtheȱ
Keaneȱtrial.ȱȱIfȱsheȱdidȱnotȱknowȱaboutȱHernandez’sȱprotectedȱconduct,ȱsheȱ
couldȱnotȱhaveȱplacedȱHernandezȱinȱaȱtopȱbunkȱinȱretaliationȱagainstȱhisȱ
conduct.ȱ

Hernandez’sȱEighthȱAmendmentȱclaimȱarisingȱfromȱtheseȱsameȱfactsȱ
alsoȱfails.ȱȱAnȱEighthȱAmendmentȱclaimȱinȱthisȱcontextȱrequiresȱ
Hernandezȱtoȱshowȱthatȱheȱhadȱaȱseriousȱmedicalȱconditionȱthatȱwasȱmetȱ
withȱdeliberateȱindifference.ȱȱSee,ȱe.g.,ȱCaiozzoȱv.ȱKoreman,ȱ581ȱF.3dȱ63,ȱ72ȱ
(2dȱCir.ȱ2009).ȱȱEvenȱifȱHernandez’sȱmedicalȱconditionȱwereȱserious,ȱheȱhasȱ
notȱprofferedȱanyȱfactsȱtoȱsuggestȱthatȱtheȱmedicalȱcareȱheȱreceivedȱwasȱ
anythingȱmoreȱthan,ȱatȱmost,ȱnegligent.ȱȱSeeȱAlstonȱv.ȱBendheim,ȱ672ȱF.ȱ
Supp.ȱ2dȱ378,ȱ386ȱ(S.D.N.Y.ȱ2009);ȱJonesȱv.ȱGoord,ȱ435ȱF.ȱSupp.ȱ2dȱ221,ȱ245ȱ
(S.D.N.Y.ȱ2006);ȱBranchȱv.ȱBrown,ȱNo.ȱ01ȱCiv.ȱ8295,ȱ2003ȱWLȱ21730709,ȱatȱ
*13–14ȱ(S.D.N.Y.ȱJulyȱ25,ȱ2003).ȱȱHernandez’sȱclaimsȱregardingȱhisȱbeingȱ
placedȱinȱtheȱtopȱbunkȱinȱhisȱcellȱdoȱnotȱsurviveȱthisȱmotion.ȱ

I. BogusȱWriteȬUpsȱandȱTierȱIIȱDisciplinaryȱHearingȱ

Next,ȱHernandezȱallegesȱthatȱRobertȱSmith,ȱHernandez’sȱprisonȱ
counselor,ȱviolatedȱhisȱconstitutionalȱrightsȱbyȱfalselyȱwritingȱmisbehaviorȱ
reportsȱaboutȱhim.ȱȱ(Pl.’sȱMem.ȱinȱOpp’nȱatȱ18–19.)ȱȱTheȱCourtȱconstruesȱ
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theȱfactsȱsupportingȱthisȱallegationȱasȱsettingȱforthȱaȱclaimȱforȱFirstȱ
AmendmentȱretaliationȱagainstȱSmith.ȱȱHernandez’sȱcomplaintȱconcerningȱ
SmithȱconstitutesȱactivityȱprotectedȱbyȱtheȱFirstȱAmendment.ȱȱSeeȱ
McKethanȱv.ȱN.Y.ȱStateȱDep’tȱofȱCorr.ȱServs.,ȱNo.ȱ10ȱCiv.ȱ3826,ȱ2011ȱWLȱ
4357375,ȱatȱ*6ȱ(S.D.N.Y.ȱSept.ȱ16,ȱ2011).ȱȱAndȱthereȱisȱatȱleastȱaȱgenuineȱ
issueȱofȱmaterialȱfactȱasȱtoȱwhetherȱSmith’sȱwriteȬups,ȱwhichȱinstigatedȱaȱ
seriousȱdisciplinaryȱproceeding,ȱwereȱfalse.ȱȱFurther,ȱHernandezȱhasȱ
carriedȱhisȱburdenȱinȱproducingȱevidenceȱofȱaȱcausalȱlinkageȱbetweenȱhisȱ
protectedȱactivityȱandȱSmith’sȱadverseȱactions.ȱȱ“Notȱonlyȱw[ere]ȱ[the]ȱ
misbehaviorȱreport[s]ȱwrittenȱshortlyȱafterȱtheȱ[Octoberȱ1]ȱgrievance,ȱ
[they]ȱaroseȱ[inȱpart]ȱfromȱstatementsȱthatȱ[Smith]ȱsaysȱ[Hernandez]ȱmadeȱ
toȱhimȱduringȱtheirȱdiscussionȱofȱ[Hernandez’s]ȱ[Octoberȱ1]ȱgrievance.”ȱȱ
Gayleȱv.ȱGonyea,ȱ313ȱF.3dȱ677,ȱ683ȱ(2dȱCir.ȱ2002).ȱȱȱ

DefendantsȱargueȱthatȱevenȱifȱHernandezȱsatisfiesȱhisȱinitialȱburden,ȱ
Smithȱisȱstillȱentitledȱtoȱsummaryȱjudgmentȱsinceȱheȱhadȱaȱnonretaliatoryȱ
reasonȱtoȱdisciplineȱHernandez—theȱverbalȱaltercationȱonȱOctoberȱ4.ȱȱ
(Defs.’ȱMem.ȱinȱSupp.ȱatȱ25.)ȱȱButȱtheȱverbalȱaltercationȱtookȱplace,ȱ
accordingȱtoȱSmith,ȱafterȱheȱaccusedȱHernandezȱofȱfilingȱunjustifiedȱ
grievances.ȱȱInȱotherȱwords,ȱdefendantsȱrelyȱonȱSmith’sȱallegedȱretaliationȱ
toȱjustifyȱhisȱsubsequentȱandȱmoreȱseriousȱretaliation.ȱȱTheseȱargumentsȱdoȱ
notȱeliminateȱallȱgenuineȱissuesȱofȱmaterialȱfact.ȱȱHernandez’sȱclaimȱ
againstȱSmithȱwillȱgoȱforward.ȱȱȱ

J. Aprilȱ2004ȱMisbehaviorȱReportȱandȱDrugȱTestȱ

Hernandezȱarguesȱthatȱheȱwasȱunconstitutionallyȱretaliatedȱagainstȱforȱ
mockingȱanȱinjuredȱofficerȱinȱAprilȱ2004,ȱanȱallegationȱthatȱHernandezȱ
denies.ȱȱ(Pl.’sȱMem.ȱinȱOpp’nȱatȱ20.)ȱȱHowever,ȱHernandezȱcannotȱlinkȱ
eitherȱtheȱofficer’sȱreportȱorȱHernandez’sȱurineȱtestȱtoȱanyȱprotectedȱ
exerciseȱofȱhisȱFirstȱAmendmentȱrights.ȱȱTheȱabuseȱheȱwasȱallegedȱtoȱhaveȱ
hurledȱatȱOfficerȱMillerȱwasȱnotȱprotectedȱactivity.ȱȱSeeȱAllahȬKasiemȱv.ȱ
Sidorowicz,ȱNo.ȱ09ȱCiv.ȱ9665,ȱ2012ȱWLȱ2912930,ȱatȱ*9ȱ(S.D.N.Y.ȱJulyȱ17,ȱ
2012).ȱȱEvenȱifȱHernandezȱparticipatedȱinȱaȱgrievanceȱprocessȱfollowingȱ
thisȱincident,ȱthisȱcouldȱnotȱbeȱcausallyȱlinkedȱtoȱKohler’sȱearlierȱrequestȱ
forȱurineȱtesting.ȱȱWithoutȱaȱcausalȱnexusȱwithȱaȱprotectedȱactivity,ȱtheseȱ
claimsȱmustȱbeȱdismissed.ȱȱ
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K. Julyȱ2004ȱAssaultȱandȱDenialȱofȱMedicalȱCareȱȱ

Finally,ȱHernandezȱmakesȱaȱseriesȱofȱallegationsȱconcerningȱanȱassaultȱ
inȱJulyȱ2004ȱandȱitsȱaftermath.ȱȱDefendantsȱdoȱnotȱmoveȱforȱsummaryȱ
judgmentȱonȱtheȱexcessiveȱforceȱEighthȱAmendmentȱclaimȱthatȱarisesȱoutȱ
ofȱtheseȱallegations.ȱȱ(Defs.’ȱMem.ȱinȱSupp.ȱatȱ27.)ȱȱTheyȱdo,ȱhowever,ȱaskȱ
theȱCourtȱtoȱdismissȱthisȱclaimȱtoȱtheȱextentȱitȱcanȱbeȱconstruedȱasȱoneȱforȱ
FirstȱAmendmentȱretaliation.ȱȱDefendantsȱalsoȱhaveȱmovedȱforȱsummaryȱ
judgmentȱonȱHernandez’sȱEighthȱAmendmentȱdenialȱofȱmedicalȱcareȱ
claimȱthatȱarisesȱfromȱtheȱfalloutȱfromȱhisȱallegedȱassault.ȱȱForȱtheȱsakeȱofȱ
clarityȱandȱcompleteness,ȱtheȱCourtȱaddressesȱallȱofȱHernandez’sȱclaimsȱ
arisingȱoutȱofȱtheseȱallegations.ȱȱȱ

Theȱfactsȱpresentedȱinȱtheȱrecordȱgiveȱriseȱtoȱseveralȱcausesȱofȱaction,ȱ
asȱconstruedȱbyȱtheȱCourt:ȱȱanȱEighthȱAmendmentȱexcessiveȱforceȱclaimȱ
againstȱWilliams;ȱfailureȱtoȱinterveneȱclaimsȱagainstȱClerc,ȱMrzyglod,ȱ
Fraser;ȱFirstȱAmendmentȱretaliationȱclaimsȱagainstȱtheseȱfourȱdefendants;ȱ
EighthȱAmendmentȱdenialȱofȱmedicalȱcareȱclaimsȱagainstȱtheseȱfourȱ
defendants;ȱandȱFirstȱAmendmentȱretaliationȱclaimsȱforȱtheȱsubsequentȱ
commentsȱtoȱHernandezȱallegedlyȱmadeȱbyȱClerc.ȱMrzyglod,ȱandȱ
Williams.ȱȱȱ

Asȱsetȱforthȱabove,ȱdefendantsȱdoȱnotȱmoveȱforȱsummaryȱjudgmentȱonȱ
theȱEighthȱAmendmentȱclaimȱasȱtoȱtheȱallegedȱassault.ȱȱRelatedly,ȱtheȱ
recordȱalsoȱcontainsȱsufficientȱfactsȱtoȱsupportȱHernandez’sȱfailureȱtoȱ
interveneȱclaim.ȱȱAȱcorrectionsȱofficerȱwhoȱstandsȱbyȱasȱaȱprisoner’sȱEighthȱ
Amendmentȱrightsȱareȱviolatedȱcanȱhimselfȱbeȱliableȱpursuantȱtoȱsectionȱ
1983,ȱprovidedȱthatȱheȱpermittedȱanȱassaultȱtoȱcontinueȱwithȱdeliberateȱ
indifference.ȱȱSeeȱMoralesȱv.ȱN.Y.ȱStateȱDep’tȱofȱCorr.,ȱ842ȱF.2dȱ27,ȱ30ȱ(2dȱCir.ȱ
1988).ȱ

Asȱtoȱtheȱretaliationȱclaims,ȱdefendantsȱargueȱthatȱthereȱisȱnoȱevidenceȱ
ofȱanyȱprotectedȱactivityȱthatȱcanȱbeȱcausallyȱlinkedȱwithȱtheȱallegedȱ
assault.ȱȱ(Defs.’ȱMem.ȱinȱSupp.ȱatȱ27.)ȱȱTheȱCourtȱagrees.ȱȱHernandezȱ
baldlyȱallegesȱthatȱtheȱallegedȱassaultȱwasȱaȱ“result”ȱofȱtheȱAprilȱ2004ȱ
misbehaviorȱreportȱandȱgrievancesȱHernandezȱhadȱfiled.ȱȱ(TACȱ¶ȱ69.)ȱȱButȱ
thereȱisȱnoȱevidenceȱinȱtheȱrecordȱsuggestingȱthatȱanyȱofȱtheseȱofficersȱwasȱ
awareȱofȱtheȱAprilȱ2004ȱincident.ȱȱMoreover,ȱtheȱthreeȱmonthsȱbetweenȱ
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AprilȱandȱJulyȱthatȱelapsedȱbetweenȱtheseȱincidentsȱisȱtooȱlong,ȱunderȱtheȱ
particularȱcircumstancesȱofȱthisȱcase,ȱforȱaȱreasonableȱjuryȱtoȱinferȱ
causation.ȱȱȱȱȱ

However,ȱtheȱCourtȱcannotȱreachȱtheȱsameȱconclusionȱasȱtoȱtheȱlaterȱ
threatsȱtoȱHernandezȱmadeȱbyȱClerc,ȱMrzyglod,ȱandȱWilliams.ȱȱTheseȱcanȱ
beȱcausallyȱlinkedȱtoȱHernandez’sȱuseȱofȱtheȱgrievanceȱprocessȱfollowingȱ
theȱallegedȱassault.ȱȱAndȱwhetherȱtheseȱdefendants’ȱconductȱisȱ
constitutionallyȱactionableȱlargelyȱdependsȱonȱtheȱtruthȱbehindȱ
Hernandez’sȱallegationsȱthatȱheȱhadȱbeenȱassaulted.ȱȱȱ

Concerningȱtheȱdenialȱofȱmedicalȱcareȱclaims,ȱHernandezȱdidȱnotȱ
nameȱeitherȱtheȱnurseȱorȱtheȱdoctorȱwhoȱattendedȱhimȱasȱdefendantsȱinȱ
thisȱaction.ȱȱApartȱfromȱtheȱassaultȱitself,ȱheȱdoesȱnotȱallegeȱanyȱconductȱbyȱ
anyȱnamedȱdefendantȱthatȱaȱreasonableȱjurorȱcouldȱconstrueȱasȱdeliberateȱ
indifferenceȱtoȱseriousȱmedicalȱneeds.ȱȱȱ

L. BroadȱConspiracyȱClaimsȱ

Theȱvariousȱeventsȱthatȱformȱtheȱbasisȱofȱthisȱactionȱhaveȱlittleȱtoȱholdȱ
themȱtogetherȱotherȱthanȱHernandez’sȱclaimȱthatȱtheyȱareȱallȱproductsȱofȱaȱ
massiveȱconspiracyȱtoȱviolateȱhisȱconstitutionalȱrights.ȱȱ(Pl.’sȱMem.ȱinȱ
Opp’nȱatȱ26–27,ȱ34–37.)ȱȱInȱoppositionȱtoȱsummaryȱjudgment,ȱHernandezȱ
didȱsubmitȱtestimonyȱfromȱtwoȱwitnessesȱwhoȱoftenȱheardȱprisonȱguardsȱ
mutteringȱaboutȱtakingȱactionȱagainstȱHernandez.ȱȱ(E.g.,ȱEvansȱDep.ȱatȱ31.)ȱȱ
FellowȱprisonerȱJerryȱFeltonȱevenȱtestifiedȱthatȱheȱoverheardȱguards’ȱ
conversationsȱaboutȱHernandezȱ“aboutȱtenȱ[times]ȱaȱday”ȱforȱ“[w]eekȱafterȱ
weekȱafterȱweek.”ȱȱ(FeltonȱDep.ȱatȱ34.)ȱȱButȱaȱconspiracyȱcannotȱexistȱinȱtheȱ
abstract.ȱȱToȱbeȱactionable,ȱtheȱconspiracyȱmustȱresultȱinȱsomeȱviolationȱofȱ
Hernandez’sȱconstitutionalȱrights.ȱȱSeeȱSingerȱv.ȱFultonȱCty.ȱSheriff,ȱ63ȱF.3dȱ
110,ȱ119–20ȱ(2dȱCir.ȱ1995).ȱȱTheȱCourtȱhasȱsingledȱoutȱtwoȱinstancesȱthatȱ
canȱproceedȱtoȱtrial—Smith’sȱallegedȱretaliationȱbyȱwritingȱdisciplinaryȱ
reportsȱinȱOctoberȱ2001ȱandȱtheȱallegedȱJulyȱ2004ȱassault.ȱȱNeitherȱ
Hernandezȱnorȱhisȱwitnessesȱhaveȱofferedȱanyȱevidenceȱthatȱtheseȱ
violationsȱwereȱtheȱendȱproductȱofȱaȱconspiracyȱtoȱviolateȱsectionȱ1983.ȱ
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M. CharlesȱGreiner’sȱSupervisoryȱLiabilityȱ

Throughoutȱallȱofȱhisȱpleadingsȱinȱthisȱaction,ȱHernandezȱhasȱinsistedȱ
thatȱSuperintendantȱGreinerȱisȱtheȱmastermindȱbehindȱmost,ȱifȱnotȱall,ȱofȱ
theseȱviolationsȱofȱHernandez’sȱrights.ȱȱTheȱCourtȱpermittedȱHernandezȱtoȱ
proceedȱtoȱdiscoveryȱonȱthisȱclaim.ȱȱButȱnowȱthatȱtheȱfruitsȱhaveȱdiscoveryȱ
haveȱbeenȱrevealed,ȱHernandez’sȱassertionsȱofȱGreiner’sȱliabilityȱhaveȱ
evaporated.ȱȱHernandezȱhasȱnotȱprofferedȱanyȱevidenceȱthatȱcreatesȱaȱ
genuineȱissueȱofȱmaterialȱfactȱconcerningȱGreiner’sȱallegedȱsupervisoryȱ
liability.ȱȱHeȱisȱdismissedȱfromȱthisȱaction.ȱ

N. QualifiedȱImmunityȱ

Finally,ȱdefendantsȱargueȱthatȱtheyȱareȱentitledȱtoȱqualifiedȱimmunity,ȱ
evenȱifȱtheirȱmotionȱforȱsummaryȱjudgmentȱwouldȱotherwiseȱfail.ȱȱ
Defendantsȱareȱincorrect.ȱȱAsȱsetȱforthȱabove,ȱonlyȱclaimsȱarisingȱfromȱtwoȱ
instancesȱwillȱproceedȱtoȱaȱfactȱfinder.ȱȱEachȱofȱtheseȱremainingȱclaimsȱ
involvedȱclearlyȱestablishedȱrights—namely,ȱtheȱrightȱtoȱbeȱfreeȱofȱ
maliciousȱviolenceȱinflictedȱbyȱprisonȱguards,ȱandȱtheȱrightȱtoȱexerciseȱ
one’sȱFirstȱAmendmentȱrightsȱwithoutȱretaliation.ȱȱSeeȱOrtizȱv.ȱJordan,ȱ131ȱ
S.ȱCt.ȱ884,ȱ892–93ȱ(2011).ȱȱTheȱonlyȱissueȱinȱdisputeȱisȱwhetherȱdefendantsȱ
inȱfactȱdidȱtheȱdeedsȱHernandezȱalleges.ȱȱThatȱquestionȱisȱforȱtheȱjury,ȱnotȱ
thisȱCourt,ȱtoȱdecide.ȱȱȱ

IV. CONCLUSIONȱ

Forȱtheȱreasonsȱsetȱforthȱabove,ȱdefendants’ȱmotionȱforȱsummaryȱ
judgmentȱisȱgrantedȱinȱpartȱandȱdeniedȱinȱpart.ȱȱThisȱcaseȱwillȱproceedȱtoȱaȱ
jury,ȱwhichȱwillȱhearȱtheȱfollowingȱclaims:ȱȱȱ
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