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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SILVERCREEK MANAGEMENT, INC, et al,
Plaintiffs, 02-CV-8881(JPO)

-V- OPINION AND ORDER

CITIGROUP, INC, et al,

Defendang.

J. PAUL OETKEN, District Judge:

Plaintiffs, a group of investment funklsown as “Silvercreek broughtthis action
against Defendants, a setfioiancial institutionsfor conduct relating to thesuance of debt
securities by Enroorporation (“Enron”): Plaintiffs assert dims undeNew York state tort
law and undefederal and Texas securities BwDefendantE€redit Suisse, Deutsche Bank, and
Merrill Lynch eachmove for summary judgment. (Dkt. Nos. 114-15, 121.) Foreghagons that
follow, the motionsaregranted in part and denied in part.
l. Background

Like many of theothes tohave emerged from the Enron bankrupthisg ts a case whose

“facts are difficult to detail but easy to summarfizRegents of Univ. of Cal. v. Credit Suisse

! “Plaintiffs” refers toSilvercreek Management Inc., Pebble Limited Partnership,

Silvercreek Limited Partnership, OIP Limited, and Silvercreek Il Limiagdicof whichwill also
be referred to collectively as “SilvercreekSeeDkt. No. 10-115 (“TAC")1Y 8-13.)
“Defendants” efers to the financial institution defendants presently moving for summary
judgment: Credit Suisse (Credit Suisse First Boston LLC n/k/a Credit Suissetiss (USA)
LLC, Credit Suisse First Boston (USA), Inc. n/k/a Credit Suisse (US8), &nd Pershg LLC
(f/k/a Donaldson, Lufkin & Jenrette Securities Corp.)) (Dkt. No. 114); Deutsche Bauits@he
Bank Alex. Brown, Inc. n/k/a Deutsche Bank Securities Inc., and Deutsche BanlORGNO.
121); and Merrill Lynch (Merrill Lynch & Co., Inc.) (Dkt. No. 115). Plaingitilso have claims
pending against two individual defendants, Jeffrey Skilling and Richard Causey.N@3k®27,
93.) Neither individual defendant has moved for summary judgment.
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First Bos. (USA), In¢482 F.3d 372, 377 (5th Cir. 200/ amiliarity with thefactual
background of thiparticulardispute is presumed based on this Court’s prior opinion on
Defendarg’ motion to dismisssee Silvercreekgmt, Inc. v. Citigroup, InG.248 F. Supp. 3d
428, 434-36 (S.D.N.Y. 2017), atitk relevantactswill be detailedwith greatermparticularity
below. The followinggenerabackground is drawn primarily from the parties’ Rule 56.1
statementandis not subject to genuine dispute unless otherwise noted.

Between October 18, 2001, and October 26, 2001, Plaintiffs invested ovan$ii@0
in two different Enron securities: tff8 Exchangeable Notes (the “7% Notes”) and Zero
Coupon Exchangeable Notes (the “Zero Notas’Zeros”). (Dkt. No. 221 (“DBSUF”) | 344
Dkt. No. 215 (“*CSSUF”) 11 118, 127; Dkt. No. 220 (“MLSUF") 11 218, 250, )2B%intiffs’
purchase of the noteame at durbulent time for Enron. Cautionasigns regarding the
company’s stabilityverebeginning to emerge, including the departursarfiehigh level
executives, revised financisfatements, and the announcement of an SEC inquiry into Enron’s
financials (MLSUF 256 CSSUF { 693.But balanced againshesewarning signs was
Enron’scortinued issuance of positiyiress releaseonfirming its financial solvency
(MLSUF 11259-60.) And malystandcredit agency reports arouttds key eightday period
were mixed, with some downgrading their assessments of Enron’s credit-warthiresost
continuing to recommend Enron as a strbogor safe investment. MLSUF {1266-84; see
alsogenerallyDkt. No. 139-79 Some of thenanypositive reportabout Enronssued in
October 200Tame from the Defendants in this caé®ee, e.gMLSUF Y 270-71, 275, 279,
281-82, 284Dkt. No. 168-45 at 2 (October 26, 2001 Credit Susssaystreport listing Enron
as “strong buy}); DBSUF {1 35859)

Unfortunately for Raintiffs, time would soon vindicatihoseskepticalof Enron’s

financials OnNovenber8, 2001, Enron was forced againissue restatements it$ audited
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financials this timecorrectingall of its annual reportgoing back to 199@s well asts first two
2001 quarterly reportsesulting in billiondollar changes to reported shareholder equity and
balance sheatebt? (CSSUF 1 71417; DBSUF 1 351-56.) On Decembe®, 2001, Enron
filed for Chapter 11 Bankruptcy, wiping optactically the entire value &flaintiffs
late-October investments in Enron’s securities. (DBSUF {1 363, F8aitiffs’ resulting
losses a these investmentalong withDefendants’ alleged role perpetrating Enron’s fraud
andinfluencingPlaintiffs’ purchase of Enron’s overvalued securitiean the crux of this suit.

Enron’scorrections to it§inancialstatementsissued in the weeks following Plaintiffs’
investmentsstemmed primarily fronthe company’ractice ofengaging irtransactions with
unconsolidated special purpose entiti€3RES) and off-balancesheet transactionsDBSUF
367.) Enron would condudtansactions with thesePEs—which Enron or its executives
nominally controlled but whose assets and debts were not consolidated with Enron’s—+in orde
hide debt and generate income, thereby producdegeaptive picture deEnron’sfinancials. (Id.)
Each Defendant playexbme role in designing, marketing, funding or implementing a number of
the transactionthat Enron used to cook its book&eég, &, DBSUF ] 378, 639-48; CSSUF
11 75868, 800; MLSUF {1 341-45.) Each of the Defendamaisalso involved tovarying
degrees witlthe marketingand distribution of the 7% Notes and Zero Ndtex Plaintiffs had
purchased in late October 200Beée.g, MLSUF § 245 CSSUF {1120-26;,DBSUF {704—
13)

Plaintiffs asserta number of claims based on Defendants’ involvement in the transactions

underlying Enron’s fraud, as well aach Defendait role indirectly marketing Enron’s

2 Enron had incorporated manytbese financial statemes in their original,

uncorrected fornnto the registration statements and prospectuses feethities that
Plaintiffs purchased prior to the November 8, 2001 corrections. (CSSUF { 710-13, 716;
DBSUF 19 34548 Dkt. No. 229 at 1-2.)
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securities to Plainti§. Specifically,at issue irthesemotions aresix causes of actiorlaims
against all three Defendarits (1) aiding and abetting Enron’s frau@) aiding and abetting
Enron’s negligent misrepresentation, §&ficonspiracy with Enron to commit fraudaims
against Credit Suisse and Merrill Lynch {d) negligent misrepresentatioandclaims against
Credit Suisse and Deutsche Bank for violations of (5) Section 11 of the Securitié® AcS.C.
§ 77k(a), and6) the Texas Securities Act (“TSA™AIl of the Defendants now move for
summary judgmenanall claims®

While the parties do not generally disptlie foregoing factshey sharply contest the

extent to which the Defendants understood Enron’s overall scheme and the legabsigmi@if
their contributionsto Enron’s fraud. Despite turning omade range of materials and evidence,
the partiesdisputes can largely béoiled down to a few core questions:

o Were theDefendantstransactions wittEnron inherently fraudulent, or was it only
Enron’sdeceitfulreporting oftheseotherwiselegitimatetransactionshat formed the
basis of the underlying fraud? (Dkt. No. A1@B Reply”) at 6-14.)

« To what extent was eadbefendant aware of Enron’s overall fraudulent scheand
to what extent can each Defendant’s transactions be said to have actually furthered
Enron’s overall fraudulent scheme? (Dkt. No. 219 (“ML Reply2-8, 16-19.)

« CanPIlaintiffs establish that thaglied on Enran’s false financial statements, or on
Defendants’ ownnaccurateassessmentsf Enron’s financial stability, when
purchasing the Enron securities? (Dkt. No. 214 (“CS Reply”) at.y-13
Did either Enron or the Defendamtsectly owe Plaintiffs a duty to accurately report

information regarding Enron’s financial solvency and the value of its secar{zs
Reply at 3-7; ML Reply at 21+22.)

Each ofthesequestiongs addresseth detail below.

Il. Legal Standard

3 DefendantdMerrill Lynch and Deutsche Bank each incorporate by reference the

arguments of the other Defendants. (Dkt. No. 127 (“DB Brief”) at 1 n.1; Dkt. No. 129 (“ML
Brief”) at 1 n.1.) Credit Suisse does not purport to do See generallfpkt. No. 132 (“CS
Brief”).)
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A “court shall grant summary judgment if tti@vant showshat there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter ¢Giddw
R. Civ. P. 56(a). “An issue of fact is genuine if the evidence is such that a reasornabdeljoir
return a verdict for the nonmoving parti. fact is material if it might affect the outcome of the
suit under the governing law3CR Joint Venture L.P. v. Warshawsk§9 F.3d 133, 137 (2d
Cir. 2009) (quotindroe v. City of Waterbuyp42 F.3d 31, 35 (2d Cir. 2008)).

Where thenonmoving party will bear the burden of proof at trial, the moving party may
establish the propriety of summary judgment by “dowg] to a lack of evidence to go to the
trier of fact on an esstial element of the nonmovastlaim.” Jaramillo v. Weyerhaeuser Go.
536 F.3d 140, 145 (2d Cir. 2008). Once the moving party has done so, the burden ghts to “
nonmoving party [to] come forward with admissible evidence sufficient to rajeawne issue
of fact for trial on each essential element of their claint.

To defeat summary judgment, the nonmoving party cannobreigly on “some
metaphysical doubt as to the material faotson “conclusory allegationsr unsubstantiated
speculation.” Jeffreys v. City of New YQqr&26 F.3d 549, 554 (2d Cir. 200®)tations omitted).
Instead the nonmoving partsnustpoint to concrete “evidence on which the jury could
reasonablyfind for the plaintiff.” 1d. (quotingAnderson v. Liberty Lobby, Ine&t77 U.S. 242,

252 (1986). In evaluating whether the nonmoving party has met their burden, eoeits

construe the evidence in the light most favorable to the nonmoving partiyaamall inferences

in thar favor, asking “not whether . . . the evidence unmistakably favof$ side or the other

but whether a fatiminded jury could return a verdict for the plaintiff on the evidence presented.”

Id. at 553 (quotingAnderson477 U.S. at 252).

4 Defendants each emphasize timany ofPlaintiffs’ claims are subject to a “clear

and convincing” standard of proofSde, e.g. ML Brief at 32; DB Brief at 28; CS Brief at 23.)
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[l Discussion
The CourtaddresseBefendants’ motions for summary judgmenteach of Plaintiffs’
claimsin turn.

A. Aiding and Abetting Fraud

Silvercreek brings claimof aiding and abetting fraud against all of the Defendants.
(TAC 11 80213.) The elements of amding-andabettingfraud claimbrought under New York
law are:(1) an underlying fraud(2) thedefendant’s actudnowledge of the fraud; and)(ghe
defendant’s substantial assistance tofitaed. Krys v. Pigott 749 F.3d 117, 127 (2d Cir. 2014)
Oster v. Kirschner905 N.Y.S.2d 69, 72 (N.Y. App. Div. 1st Dep’'t 201®Because at tridi[a]
claim for aiding and abetting fraud must be proven by clear and convincing eyjflencéo
survive summary judgment, Plaintiffs minstve adduced sufficient evidence to meet this
standard at tridl. Seede Abreu v. Bank of Am. Coy@12 F. Supp. 2d 316, 322 (S.D.N.Y. 2011)
(citation omitted)

1. Underlying Fraud by Enron

As a threshold mattePlaintiffs must establish annderlying faudby Enron For
purposes of summary judgmetitis means tha®laintiffs must producevidence sufficient to
permita reasonable jury to fingy clearand convincing evidence that (1) Enron issaed

statement containing a material misrepresentation or omission ofZgenron had knowledge

The Court is cognizant of Plaintiffs’ burden, but is also cognizant that this burden dog¢emot al
the nature of the Court’s inquiry for purposes of Defendants’ mot@@Anderson477 U.S. at
255-56(*Our holding that the cleaandconvincing standard of proof should be taken into
account in ruling on summary judgment motions does not denigrate the role of the jdiye. . .
evidence of the nomovant ig[still] to be believed, and all justifiable inénces argstill] to be
drawn in his favor. . . . [T]he appropriate summary judgment question will be whether the
evidence in the record could support a reasonable jury finding either that tiigflas shown

[all of the elements of their clajiby clear and convincing evidence or that the plaintiff has
not.”).



of the falsity of the statemer(8) Enron had an intent to defraud) @laintiffs reasonablyelied
on Enron’s fraudulent statements; anpR&intiffs sufferecdamages SeeCrigger v.
Fahnestock & Cq.443 F.3d 230, 234 (2d Cir. 2006). No party contests that Enron knowingly
and intentionally issued false financial statementhat Plaintiffs sufferedlamages when
Enron’s fraud came to light and its stock prices collap&d.Defendants Merrill Lynch and
Credit Suisse each move for summary judgment on element f&ilvefcreek’sunderlying
fraud claim, namely wheth&ilvercreek reasonapteliedon Enron’s fraudulergtatements.
(CS Brief at 8—23; ML Brief at 32.)
a. Actual reliance

Credit Suisse and Merrill Lynch maintain that there is no evidence thatcgdekr
actually relied on Enron’s financial statements prior to purchasing the Enranim@etober
2001. (d.) InsteadCredit Suisse and Merrill Lynch assert tR&intiffs purchase the Enron
notes “based solely dtheir] price” (CS Brief at B; see alsaML Brief at 32 (“Plaintiffs’
investments were based solely on Enron’s stock and bond Pricd3ut the recordontains
ample evidence showirthat Plantiffs’ analysisnto whether to purchase the Enron 7% Notes
and Zero Notes was more complex and nuanced than Defenelargsent As Louise
Morwick—Silvercreek’s founder, director, president, portfolio managsithe woman
responsible for makings final investment decision€SSUF 1 89)—summarized at one point
in her deposition:

We looked at the fundamentals of this business. We were investing in Enron. . . .

| think the market cap, you know, certainly the combined total cap is 20, 25

billion dollars. It's an investmenbased on the financials of this company and the

business strength of this company. And the financials that we were basing our

investment decision on were just complete garbddey were completely
wrong. They weren’t even close to reality.



(Dkt. No. 168-1 at 3747-25 see alsdkt. No. 168-2 | 6.)indeed, innumerous different
depositions, interrogatory responsasq declarationsubmittedoverthis case’searslong
discovery periodMorwick and her associates hav@nsistently recounted how impant their
optimisic assessmermf Enron’s longterm financial stability was t8ilvercreek’date-October
2001 purchases.Se generalfCSSUF 1659-66; 698—707.

DefendantairgethatPlaintiffs cannot establish the reliance element of their underlyi
fraud claim against Enraabsent evidence that anyone at Silvercteskread and relied any
of Enron’s fraudulent financial statemeatsthe preciséme of their investment(CS Brief at
22, ML Brief at 32.) But even if Morwick did notrereadEnron’sfraudulent financiateports
immediately prior to making her late October 2001 purchases of the notess#idl ample
evidenceo support a conclusiahat she actuallyelied on thdalse statements contained therein
at the timeshe authoried Silvercreek’purchases For example, theecord reflects that she had
previouslycarefully reviewedEnron’sfalseannual reportgrior to past investmentas Enron.
(CSSUF 11 20205, 637-49.) The record also includes evidence showiniylthratick
continued to stay abreast of developmentSrabn between that timend the October 2001
purchases, including brgreadingthe prospectuses of the relevant notes, readitegt quarterly
reports, trackingnediaandanalyst reportsandlistening toEnron’s quarterlyearningscalls
(CSSUF 1B52, 659-60; Dkt. No. 168-1 at 77712- 802—03) All of these sources of
information either directly included fraudulent statements by Enron or theasecorporated
and were based on thos@&atements

Defendants alsmake much oSilvercreeks concessiotthatthe drop in the price of
Enron’s securities directlgrecipitatedts purchase of the 7% Notes and Zero No{(€xS Brief
at18-19 ML Brief at 32.) But the fact that an investor took price into account when purchasing

a bond is hardly remarkable, and that invéstadmitting that she did so is not tantamount to
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admitting that sheonsiderednly price. Morwick repeatedly statetthateven though she
ultimatelychose to purchase the notes only asteefound theprice-point sufficiently favorable,
her decision to purchase wasmdamentally founded amer prior assessmesbf Enron’s
financial stability whichitself was based oBnron’sfraudulent financiastatements (CSSUF
11619, 660-61, 664—65, 698—7&&e alsdkt. No. 168-1 at 802—03.Lrediting as true
Morwick’s testimonyregarding her Enron investment strategy for purposes of this motion, the
Court concludeghat there is sufficient basis from which a jury could reasonably fivat
Silvercreekactuallyrelied on Enron’s fraudulent depiction of its financial stability, and not only
on price,at the timeti purchasedEnron’ssecurities.
b. Reasonable Reliance

“In assessing threasonableness of a plaintiff's alleged reliance, we consider the entire
context of the transaction, including factors such as its complexity and magftiieide
sophistication of the parties, and the content of any agreements between Emneengent
Capital Inv. Mgmt., LLC v. StonepaGrp., Inc, 343 F.3d 189, 195 (2d Cir. 2003). claim of
reasonable reliance can be defeated where it is cledatpatty has been put on notice of the
existence of material facts which have not been documentgd adertheless proceeds with a
transaction’because in doing so the partpdy truly be said to have willingly assumed the
business risk that the facts may not be as represerteddquoting Rodas v. Manitaras, 552
N.Y.S.2d 618, 620 (N.Y. App. Didst Dept 1990)). Still, where the tcumstances and facts
underlying gplaintiff’s reliance are subject to genuine dispute, courts are reluctanntoarily
dispose of fraud claims on the basis ofeasonable relianceseeDe Sole v. Knoedler Gallery,
LLC, 139 F. Supp. 3d 618, 643 (S.D.N.Y. 2015) (“Under New York’s contextual approach, the
guestion of what constitutes reasonable reliance is always nettlesome beisasise i

factintensive. Reasonable reliance is therefore a question normally resertreslffoder of
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fact and not usually amenable to summary judgmetrécketsjnternal quotatiomarks, and
citations omitted)).Accordingly, it is ‘a rare circumstance in which the issue of reasonable
reliance can be resolved at the stage of summary judgm@habt. Minerals & Metals Corp. v.
Holme 824 N.Y.S.2d 210, 215 (N.Y. App. Div. 1st Dep't 20086).

Credit Suisse and Merrill Lyndboth rely onn re Livent, Inc. Noteholder Securities
Litigation, 151 F. Supp. 2d 371 (S.D.N.Y. 200t arguethat Plaintiffs’ reliarce on Enron’s
financial statements was unreasonable as a matter of law. (ML Brief at B{e€ &t 22.) In
re Liventinvolved Section 10(b) securities fraud claims brought by investors direciitysh@
securities issudrased orfalse financial stateents. Id. at 439-40. On motion to dismiss
under Rule 12(b)(6), the coudismissedhe claims on the basis of plaintiffs’ failure to
adequately plead reasonable relianick. In doing so, the court emphasized that sombéef
plaintiffs’ purchases had come after the securities issuer had atfealdyed bankruptcynd
thatthe earliespurchases had conater the company hatlreadyissuedstatements explicitly
disclaimingthe accuracyf its pastfinancial statementand warning that it was “virtually certain
that the compang financial results fojthe relevant periodsyill need to be restated.ld.

The timeline before the court in re Liventsimply does not map onto the timeline at
issue in this caseHere,all of Silvercreek’s purchases of tkaron 7% Notes and Zero Notes
camebeforeEnrondeclaredbankrupty. (CSSUF 11 118, 127; DBSUF  363.) And although
Enron had issuesome mixedignalsleading up to Silvercreek’s investment (MLSUF { 256),
Enron announced strong quarterly earnings just two loefgseSilvercreek began purchasing
the Enron notegelling investors that theecentwrite-down wouldbe aone-time nonrecurring
charge with no impact on Enron’s strong outlook moving forwighdSUF 111259-60). The

fact that the plaintiffs ifnn re Liventhad already beeexpressly toldotto rely on the
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company’s past financiatatements, while Plaintiffs here were expressly told thatdbelgl
continue to rely on the company’s past financial statements, readily distiegtie two cases.

Defendants alseely on New York cases for the proposition that a sophisticated party
with warning signs regarding a statement’s faleaga duty to inquire further into the
truthfulness of those statemen{€S Brief at 22; ML Brief at 29.)Courts havecertainly granted
summary judgment wihe “sophisticated investof$ail] to protect themselves from
misrepresentations made during business acquisitions by iratesjithe details of the
transactions and the business they are acquirngtheywill do so only wherethe facts are
abundantly clear as to wifiy reliance was unreasonableGlob. Minerals & Metals Corp.824
N.Y.S.2d at 215-16. Indeed,all of the cases Defendamty on courtswere abldo identify
basictypes of due diligence that the relying gashould have conducted to prevent its injury but
concededly did notSee, e.gid. at216(“At a minimum, [plaintifflshould have contacted
[parties with more information]Even if they refused to provide further informatifpiaintiff]
should have sought to condition the settlement on the truth of the representationdn re .”)
Livent 151 F. Supp. 2d at 439 B]asicinquiries wouldhave revealed the trJtfi’) ; Stuart
SilverAssocsv. Baco Dev. Corp665 N.Y.S.2d 415, 418 (NY App. Div. 1st Dep’'t 1997)

(“[ Plaintiffs] invest[ed] ina real est& venture without conducting a ‘due diligence’ investigation
or consultirg their lawyersand accountants . . . [and] did not even reagbtbspectuf]”).

On the basis ohiese case®efendantasserthatPlaintiffs ought to have also conducted
anindependentanalysis” ofEnron’s financial records(CS Brief at 21; ML Brief at 32.This
argument is insufficient to warrant summary judgmentticgedistinct reasons.

First, in contrast teases in which a party’s reliance waseasonable as a matter of Jaw
the record now before the Court does not contiiats[that] are abundantly clear as to why

[Silvercreek’s] reliance was unreasonabl&lob. Minerals & Metals Corp.824 N.Y.S.2d at
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216. Instead, Plaintiffs here have produced facts sufficient to support a conclustbeyitid
reasonably inquire into the truth of Enron’s statements. As the Court has alrphludgaix
Silvercreek consulted a host of different sources in the months leading up ¢toibe 2001
investments, including not only Enron’s own financial statements but also thenaesisssf a
number otthird-party experts.See supr&ection Ill.A.1a. The Defendants may dispute
whether Plaintiffs’ inquiry was sufficient given the mixed news aboutrErssuing at the time
of the investment. (MLSUK256—60.) But given the evidence that Plaintiffs did conduct
some inquiry into Enron’s financials, and that their inquiry revealed dozesnsitdrly positive
assessments of Enron’s securities repeatedly isfaingcredit agencigsrokersand analysts
during the relevanperiod (MLSUF 11 26886)—someof which came fronmthe very Defendants
now moving for summary judgment on the question of Plaintiffs’ reasonable {2kt No.
168-45; Dkt. No. 193-10)—the Court cannot now say that Plaintéf&ince orEnron’s
representations regarding fisancial status irOctober 2001 was unreasonaa¢ea matter of
law.

SecondDefendants carotidentify with specificity anytype of urther inquiry Faintiffs
could have conducted that would not haeenstonewalled by Enron’s frauitself. Indeed
Defendants appear to concetatthey could not possibly do sbecause each acknowledges
thatEnron’s fraud vaspremised on Enrds ability to conceathe true state of its financials, such
that it wasknowable only to a select few insider$Seg, e.gCS Brief at 36 (“The undisputed
evidence thus shows that Credit Suisse took reasonable steps to obtain information ainéit Enr
debt but was stonewalled by EnrdnDB Brief at 4 ({T]heEnron accounting fraud was
premised on secrecy, agreememtwong lkey Enron insiders, and transactions that were not
public transactions[]; ML Brief at 6 (“Enron’s operaons were known to be complex, opaque,

and ‘impenetrable.JEnron’s former CFORhcknowledged that Enron’s true financial condition
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would not havébeen apparent to anyone based on its certified financial statements through

2001.” (footnote omitted)) The Court does not fault Defendants for arguing in the alternative,

but simply recognizes that the question of what should have been discoverable based on publicly
available information about Enron in October 2001 is an extremely fact-dependent inquir

subject to the oftonflicting assessments numerougxperts, withesseandthe parties.As

such, it is a question on which summary judgment would be improper.

Third, and finally,the case law on reasonable reliance makes clear that when trading
securities on an open market based on representations in registration statefmamts or
underwriters and credit agencies, eVswphisticated plaintiffs araot required to ‘conduct their
own audit’ in order to rely on a defendant’s allegedly fraudulent representaticarsdesbank
Baden-Wirttemberg v. RBS Holdings USA,Ihd.F. Supp. 3d 488, 512 (S.D.N.Y. 2014)
(quotingDDJ Mgmt., LLC v. Rhone GrpLC, 15 N.Y.3d 147, 156 (201Q))Asthe MDL Court
that oversaw this case’s discovemplained irdenyinga motion to dismiss New York law fraud
and negligent misrepresentation claims broagjatinst a different set of financial institutions:

[A] companys annual and quarterly financial statements filed with the SEC and

incorporated into the offering memoranda and prospectuses of the notes, in

accordance with themaison detre are standardly used by the market to, and here
allegedly constituted Plaints® primary sources for historical information, to

gauge Enron’s longerm financial stability, the critical factor in evaluating the

risk for debt securities.

In re Enron Corp. SecDerivative & ERISALItig., No. MDL 1446, 2003 WL 23305555, at *8
(S.D. Tex. Dec. 11, 2003). A similar conclusion is appropliaes particularly because
Plaintiffs’ inquiry went beyond blind reliance on Enron’s annual and quarterly statements but
alsoincorporatecredit agencynd analyst assessments of Enron’s vigbilDefendants

proposed construction of reasonable reliance would essentially “regjyjgorospective

purchaser to assume that the credihgs assigned to the securities were fraudulent and to verify
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them through a detailed retracing of the steépdertaken by the underwriter and credit rating
agency.” IKB Int’l S.A. v. Morgan Stanley6 N.Y.S.3d 452, 456 (N.Y. App. Div. 18ep'’t
2016). The Court declines to “impose a requirement on sophisticated investors that is
inconsistent with the philosby of disclosure at the heart of the Exchange.Act[by]

requir[ing them] to seek out information above and beyond what was publicly azditfble
purchasing [a] stock.’"Maverick Fund, L.D.C. v. Comverse Tedhc, 801 F. Supp. 2d 41, 57—
58 (E.D.N.Y. 2011).

In denying Defendants’ motions on the reliance element of Plaintiffs’ umalgifhaud
claim against Enrorthe Courtemphasizes that itele on a motion for summary judgment is not
to ask “whether . . . the evidence unmistakably favors ones side or the other but/fmihgr a
fair-minded jury could return a verdict for the plaintiff on the evidence presenieffreys 426
F.3d at 554 (quotingnderson477 U.S. at 252)Here,in credting as truethe testimony of
Plaintiffs’ withessesas totheir investment strateggndassessment of Enron’s financial stability
during the key period of October 18, 2001, through October 26, 280Cpurt cannot now hold
that no reasonabjary could find inPlaintiffs’ favor, even under the clear and convincing
standard Accordingly, Defendants’ motion for summary judgment orréfiance element of
Plaintiffs’ underlying fraud claim against Enron is denied.

2. Actual Knowledge and SubstantialAssistance

In addition to an underlying fraud, Silvercréeklaim for aiding and abetting fraud
requiresproofthat Defendants had actual knowledgé&nfon’sfraud and provide&nron with
substantial assistanc&ee Oster905 N.Y.S.2d at 72Each Defadant moves for summary
judgment on both of these elemen{€S Brief at 2—37 ML Brief at 32-37; DB Brief at 17

26.)

14



“New York law requires that the alleged aider and abettor have ‘aetsiapposed to
merely constructive, knowledge of the primary wrdnG@hemtex, LLC v. St. Anthony Enters.,
Inc., 490 F. Supp. 2d 536, 546 (S.D.N.Y. 2007). Accordinghdence that a defendant could
or should have been able to deduce the fact of an underlying fraud on the basis of md flags
warning signs is not a substitute for actual knowledgeeNathel v. Siegal592 F. Supp. 2d
452, 468-69 (S.D.N.Y. 2008). But while constructive knowledge alone cannot support a claim
for aiding and abetting fraydircumstantial evidence cée sufficient to support a finding of
actual knowledgeSee id at 468(“[A] llegations of constructive knowledge recklessness are
insufficient . . . [butar] allegation of actual knowledge does not have to be based on defendant’
explicit acknowledgmetrof the fraud.); seealsoOster, 905 N.Y.S.2d at 72 Participants in a
fraud do not affirmatively declare to the world that they are engaged in therptopedf a
fraud. The[New York] Court of Appeals has stated that an intent to commit fraud is to be
divined from surrounding circumstancgs

Substantial assistance constitutes “a substantial contribution to the perpetir#tion
fraud” JPMorgan Chase Bank v. Winnjel06 F. Supp. 2d 247, 257 (S.D.N.Y. 200B)exists
“where a defendant ‘&fmatively assists, helps conceal, or by virtue of failing to act when
required to do so enables the fraud to procee@rémer Fin. Ltd. v. Bergerl37 F. Supp. 2d
452, 470 (S.D.N.Y. 2001) (quotingigerian Nat'l Petroleum Corp. v. Citibank, N,Alo. 98
Civ. 4960, 1999 WL 558141, at *8 (S.D.N.Y. July 30, 1999)). The MDL Cibattoversaw
discovery inthis case made clear that substantial assistance “can take many forms,” such as
“[e]xecuting transactions” or helping a firm to present an “enhanced finigmciare to others.”

In re Enron Corp.511 F. Supp. 2d 742, 806 (S.D. Tex. 2005) (qud@ngavera

Familienstifung v. Askinl30 F. Supp. 2d 450, 511 (S.D.N.Y. 2001)).

15



Also embelded into the substantial assistance element is a proximate cause analysis
whichrequiresa showing thatd defendans participatiorjwas] the proximate cause of
plaintiff’ s injury.” Dubai Islamic Bank v. Citibank, N.,A2256 F. Supp. 2d 158, 167 (S.DYN.
2003). An aider and abettor’s substantial assistance to a fraud can be considerethatproxi
cause where plaintiff's injury was ‘a direct or reasonably foreseeable result of the defeisdant
conduct” Filler v. Hanvit BankNos. 01 Civ. 9510, 02 Civ. 8251, 2003 WL 22110773, at *2
(S.D.N.Y. Sept. 12, 2003).

The parties have each proffermabstantiabvidenceregardingactual knowledge and
substantial assistance. In evaluating each pashgsving, the Couris mindful that itsonly task
at thisstage igo determine'whether the evidence presents a sufficient disagreement to require
submission to a jurgr whetheiit is so onesided that one party must prevail as a matter of law.”
Anderson477 U.S. at 251-52.

a. Credit Suisse

Plaintiffs haveproducedample evidenco support their allegations that Credit Suisse
had actual knowledge aihd substantially assist&shron’s fraud.Credit Suisse marshals a range
of different responses tauchof this evidence, but theall go to the persuasiveness and
credibility of various portions oPlaintiffs’ showing, but not to its sufficien@s a matter of law
As another courbnceexplained irrejectingsimilar argumentfrom Credit Suissen a set of
nearly identicatlaims “Credit Suissés attempt to give an explanation for each piece of
evidence submitted by the Noteholders” does nothioddrce a conclusion that genuine issues
of fact do not existRather, at begCredit Suisse’sReply Statement of Facts takes small chips
out of the mountain of evidence presented by the Notehdldierse Nat'| CenturyFin. Enters,,
Inc., 846 F. Supp. 2d 828, 871 (S.D. Ohio 2012).

I.  Credit Suisse employee testimony
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Perhaps most damning Credit Suisse’s motion are the numerst&gements and emails
in which variousCredit Suissemployeesappear texplicitly acknowledge their awareness of
Enron’s fraud. A a lenghrough which to analyze Credit Suisse’s different types of rebuttals
and challenges tihis category of evidencéhe Court begins its analysis by focusingtioa
statements of one particul@redit Suisse employeRobert Jeffewho describedn strikingly
cleartermshis understanding of the fraudulent nature of ointhe transactionbetweerEnron
and LJML, an SPEvholly controlled by Enron’s CFO:

[T]he idea of somebody selling something to themselves representing both sides

was something | had never seen. There were reservations amongst some of

the members of thiredit Suissefeam regarding the kind of compensation that

[Enron’s CFOJwould receive by completing this transaction. [I] t struck me

as a lot of money, number one, but, number two, the Enron people were paying

themselves a lot of money. And the part ahéttroubled me the most was . . .

conflict issues And it wasastonishing that the board of directors, that [Enron’s

law firm and accounting firmdll had,quote, unquote, signed off on this

transaction.It was also troubling from the standpoint of [EnroGsO]

personally wanting to do the transactiddecause | think we all told him at

various times that at some point this transaction would corightocand he would

look very, very bad.

(Dkt. No. 169-23 at 26—27.This same employee also described Big#&€FO’s behavior
more generally as crossing “lines of proper behavior in terms of the way you comport
yourself, and this was something that | never ever would consider doing eweselif |

had approval from the President of the Unitdtes or the U.Supreme Court. (Dkt.

No. 169-23 at 42.)

Credit Suisse addresses this portiodedfe’s testimony in itseply Local Rule
56.1Statementarguing that this testimony is most fairly construed as refledeffg’s
initial concerns about the LIM1 deals, concéiad were addressed bye eventual

auditing and third-party vetting of thodeals (CSSUF § 763.) €dit Suiss&s

construction of this testimorgppears to run up directly agaitis¢ actuatontent of
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Jeffe’s testimony, which reflects thHag already knew and wéastonish[ed] by the fact
thatEnron’s law firm and accounting firm “all had, quote, unquote, signed off on this
transactiori (Dkt. No. 169-23 at 27.But regardless of the merits of Credit Suisse’s
interpretatiorof Jeffe’s teimony, consideration o€redit Suisse’s alternative
interpretation properly belongs to a jurfyiewedin the light most favorable to Plaintiffs,
as the Court mustiew it, Jeffe’stestimony evincedeffe’s understanding of the
wrongdoinginherentin LJM1 transactingvith Enron.

Further undermining Credit Suisse’s alternative constructidefté’stestimony
areJeffe’s emails andubsequertestimony in which he acknowledged his awareness of
Enron’s failure tadisclosebillions of dollars of offbalance sheetebt. These later
statements stemmed fraam August 2001 meetirigetweenleffe andenron’s thencFO
Andrew Fastow. See generallSSUF{506-17.) Jeffetestified that hdad been
under the assumption that Enron had in the range of sixteen or seventeen billion dollars
of total debt, butFastowrevealed to him at that meeting tiatronactuallyhad thirtysix
billion dollars of debt. (CSSUF 11 506—-07.) Jeffe testified that he found this number
difficult to process, antle referred it tdis colleagues at Credit SuissgCSSUF 1 508
12.) Jeffe’s colleagues at Credit Suisse then tried to follpwvith Enron for more
information about this figure, but Enron rebuffed Credit Suisse’s inquiries. (CSSUF
19509, 516-17.)

As Credit Suisse auld have itJeffe’s testimony abothe August 2001 meeting
demonstrates that Credit Suisse’s knowledge of Enron’s fraud was liveitedse
Enron’s actual ofbalance sheet debt far exceedeffe’s initial understanding(CS
Brief at 36.) CreditSuisse also argues thhts testimony further buttresses its claims that

Credit Suisse was kept in the dark by Enron as to the true extent of itsidebt. (
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But the Court cannot ado@rredit Suisse’s interpretation of this testimony at this
stage Ratherthe Court must reaithe evidence in the light most favorable to Plairstiff
Viewed in this mannedeffe’s testimonyeveals that a Credit Suisse employee entered a
meeting with Enron in August 20@lreadyknowing that Enron had billions of dollao
unreported debt, which by itself would support a finding of actual knowlefdgaron’s
fraudulent accounting practiceSeeNat’| Century 846 F. Supp. 2d at 872 (“Credit
Suisse may not have known all of the intricacies . . . but substantial evelasiseto
support a conclusion that Credit Suisse had sufficient knowledge to appreciate that
[Enron’s] representations to investors [regarding its volume of dedrg untrue.”). That
Jeffethen learned thdie was correct in assuming that Enron had billions of dollars of
concealed debt, but that Enron’s concealed detotally extendethr beyond vihat he
had previously surmised, does not underntigerelevancef this testimony to Plaintiffs’
case

Again, the Court has undertaken tbaefulexplorationJeffe’s testimonyand
Credit Suisse’s attempts to rebut its persuasivenedgto highlight the legal
insufficiency of Credit Suisse’s arguments for purposes of a motion for summary
judgment. The recordn factcontains a plethoraf similar statements from number of
Credit Suisse employees acknowledging their awareness of Enron'gdeing and the
fraudulent nature of its financialsSéegenerallyDkt. No. 165 (PCS Brief) at 14-16;
seealsoDkt. No. 169-33 (August 16, 20@mail fromCredit Suisse banksaying he
would “need to go take a shower and go to confession soon” prior to accepting Fastow’s
invitation to participate in future LIM transactionBkt. No. 150-19 Qctoberl9, 2001
email to Credit Suisse banker who worked extensively with Enron reflectiegy‘éme

| read aboufE]nron’s latest travails | think about your ominous warnings 2 years ago
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that the ‘house of cards’ may someday collapse[H].apefully, we’re still makng good
money on that account anywaj}] t seems like we are.”pkt. No. 171-22 (October 22,
2001 email from Credit Suisse banker with subject “I hope you listened to me on
[Enron]....... " reflecting his understanding that “these partnerships . . . [athake
[and mirrors accounting” but that Credit Suisse “made a bundle”

As with Jeffe’s testimony cited abov€redit Suisse also offeedternative
explanations for the speaker’s intended meafongach othese statementgSee
CSSUHT 796, 519-23, 1008.) The Court does not address any of these explanations,
because they belong to a jury to evaluate. The Court holds only that theserststem
provide a sufficient basis for a reasonable jury to fired CreditSuisse hadctual
knowledge of Enron’s fraud under the clear and convincing evidence standard.

i.  LIM1

Plaintiffs highlight a number of specifttnrondeals and transactions which
Credit Suissevorked Credit Suisse’s extensiwgvolvementwith any number of these
transactions could provide probatie@dence of Credit Suisse’s actual knowled§and
substantial assistance to En®mfraud The Court addresses one ssehofdeas in
detail and holds that Plaintiffs’ evidence Gfedit Suisse’snvolvement inthesedeab
aloneis sufficient toestablisithe actual knowledge and substantial assistance elements of
Plaintiffs’ aiding and abettinffaud claim.

LIM1 was a partnership and SPE formed and contrbifeeinron’s CFQAndrew
Fastow. (CSSUF § 762.) Fastow formed this entity for the purpose of condudéats
with Enron designed to move certain volatile assets off of Enron’s books. (CSSUF
11758-60.) Because Enron was essentially selling the assets to itself, Enron was able to

obtain better prices for these assets than it would have been able to obtain on the open
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market. (CSSUF § 770.) Enron failed pooperlyaccount for sale of and income
generated by these assets, primarily because Enron treated the sale as if it were to a t
partyand not to one of Enron’s wholly controlled SPEs. (CSSUF | 767-68.) Enron’s
failure to properly account for its dealings with LJIM1 played a substaoleain
producing its misleading financials, as was highlighted by Enron when it annowsced it
November 2001 write-downs. (Dkt. No. 169-18 at 5.) That November 2001 disclosure
revealed that Enron’s prior reporting of income from deals involving LIM1 inflated
Enron’s reported income in the years 1999 and 290&er one hundredhnillion dollars.
(CSSUF q 774; Dkt. No. 169-18 at 11.)

DespiteJeffe’s misgivingsabout Enron’s proposed use of LIMEE€CSSUF
1 763; Dkt. No. 169-23 at 26—2Qredit Suisse still endag helping to form LIM1 and
fundedLJM1 as a limited partner (CSSUK §79, 758—62) According to testimony
from numerous other employees of both Enron and Credit Saistbe, time Credit
Suisse “invested” in LIMIEnron hadalreadytold Credit Suisséhatits investment was
fully guaranteed and would be repaid at a premium (CSSUF § 376; Dkt. No. 181-2
1112-13; Dkt. No. 169-21)-evincing Credit Suisse’s knowledge that at the time it
funded the deals it knew them to be sham transactions. Thigdestmeony also reveals
that Credit Suisse contributed to the design and structuring of the LIM1 pagrasrghi
certain of its deals with Enron (CSSUF 11 764—65; Dkt. No. 18548, facts from
which a jury could reasonably infer Credit Suisse’s actual knowledge of Enron’s
fraudulent purpose and use of this entity.

Credit Suisse disputeghetherits role in the LJIMIdealswas itself problematic,
and instead urges that it was only Enron’s misreportirdgafs withLJM1 that was

fraudulent. $ee, e.g.CSSUF | 768.Credit Suissemphasizes thahelLIJM1 deals
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were allvetted by thirdoarties and publicly disclosed to the SBEEGd that therefore
Plaintiffs cannotely on Credit Suisse’s role in theseals tasupport its aidingand
abettingfraud claims (SeeCSReplyat 16-17.)

This argument fails for two reasonBirst, the evidence of outside approval of
Enron’s LIM1transactions does ndéfinitively establishthat Credit Suisse lacked actual
knowledge ofEnron’sfraudulent purpose in pursuing the deals.J&fe’s own
testimony reveals, insiders at Credit Suisse characterized these appsoval
“astonishing,” and they found these deals problematic despite evidence that oligdiders
had, quote, unquote, signed off on this transacti¢bkt. No. 169-23 at 27.) Moreover,
Plaintiffs have also produced evidence showing that Credit Suissettkaenron would
game the system to obtain such thpatty approval, because Credit Suigself helped
to restructure othdgnron deals in order to obtain such third-party approval from auditors
and law firms. For example, Enron’s former CFO testified that he recaléetit Suisse
pitching specific methods it had devised to obtain auditor and law firm approval for deals
designed to inflate Enron’s reported incom8edDkt. No. 216-11 at 1803—-05.) Indeed,
when Credit Suisse presented these deal structures it describeasireprietary to
Credit Suisse, demandinigatEnron sign nondisclosure agreements prior to its pitches.
(Dkt. No. 216-11 at 1805.) This evidence provides a basis from which a jury could infer
Credit Suisse’s awarenetsgt Enron wouldise flawedutside vetting oits dealsin
order to further its fraud, and it supplements Plaintiffs’ otherwise strongsfpof
Credit Suisss empbyees$knowledge of Enron’s fraudulent use of LIMCredit
Suisse’s evidence of outside auditing of the LIM1 deals thus at most produces a genuine

dispute of fact insufficient to warrant summary judgment.
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Secondevenacceptingas true Credit Suisseasguments that Enron’s LIM1
deals were properly vetted but ofdyermisreported by Enron subsequent to Credit
Suisse’s involvement, Credit Suisse’s assistance to Enron in initially congpietise
deals is still sufficient to support Plaintiffs’ claim#é. party’s contribution to “atypical
financing transactions” where thaarty “devised the marketing and financing scheme”
may provide a circumstantial basis for inferring actual knowledge anchstibbt
assistance when that schemsubsequently put to fraudulent use kyrimary tortfeasor,
regardless of whether that party’s rakelf involved wrongdoing.See In re Gas
Reclamation, IncSec Litig., 659 F. Supp. 493, 504 (S.D.N.Y. 1987). As the MDL Court
explained“[s]ubstantial assistance can take many foridslping to mak|e] it possible
for [a primary fraudster] to claim that the [performance] reports were baseljective
valuations is one. . . . Executing transactions, even ordinary course transactions, can
[thus] constitute substantial aseance under some circumstaridésin re Enron Corp,
511 F. Supp. 2d at 806 (citations antkrnalquotationmarks omitted) The MDL Court
emphasizedhatone such circumstance is where the aider and abettdekadordinary
economic motivation to aid in the fratidld. Plaintiffs’ evidence that Credit Suisse was
guaranteed exorbitant returns on its LJIM1 investment prior to funding the pagnershi
satisfies that condition(SeeDkt. No. 169-21 (listing income Credit Suisse wolid
guaranteed ineturn forits participation in LJIM1); (Dkt. No. 169-3&fedit Suisse
employeedescribing Fastow’guaranteedeturns to Credit Suisse as a “quid associated
with this pro quo” of continued Credit Suisse funding for new LIM enterprises).)
Viewing theseaeturns in conjunction with Credit Suisse employesshitted awareness
of problems with LIM1'slealingsand Credit Suisse’s own role in devisingM1’s

deals the Court concludahat Plaintiffs’ evidence of Credit Suisse’s involvement in
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LIM1 is sufficientto satisfytheir burden of producingufficientevidence of a genuine
factual dispute as to actual knowledge and substantial assistance.
iii.  Enron CFO Andrew Fastow’s testimony

Finally, the Courexaminesstatements from Enron’s former CFO Andrew Fastow
regarding Credit Suisse’s involvement with Enron’s fraudulent sché&mastow’s
statements regardirigs recollection of Credit Suisse’s role in devisifigancing and
executing that scheme dnghly probative of Credit Suisse’s actual knowledge and
sulstantial assistance.

Before reviewing Fastow’s testimonyet Court firstaddresse€redit Suisse’s
arguments that Enron CF@hdrew Fastovws testimony regarding itsivolvements
inadmissible for lack of foundatior(CS Brief at 2#28) For purposes of this motion,
the Courtassumeshat CreditSuisse is corre¢hat Fastow’stestimonyregarding what
Credit Suissactually knewwould likely be inadmissible at trialSeeFed. R. Evid. 602.
Thus, the Court does not consider afyhose portions ofagow’s testimony. But it
would be preposterous to conclutiatFastow, Enron’s CFO and the primary architect
of its financial fraudlacksfoundation taestify abouthow that very fraud unfolded.
Fastow’spersonal experiences provide foundation for his recollectiamerfactionswith
Credit Suissemployeesind ofspecificdealson which he worked witiCredit Suisse
(SeeDkt. No. 181-2 11 2—=3 Moreover,Fastow’s recollectionf specificstatementdy
Credit Suissgersonnemay behighlyindicativeof the compang actual knowledge,
and are at the very leaglevant circumstantial evidence from which a jury could infer
actual knowledge.

Credit Suisse also argues tha credibilityof Fastow’s testimony is colorda

the context in which it wagivernt Fastow’sincarceratiorfor his role in Enron’s fraud and
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his extensive cooperation with lead plaintiffs’ counsel during the MDL proceed(@s
Brief at 27-28.) Fastow’s cooperation wigiimilar plaintiffs may persuasivebast doubt

on his credibility, but it does not undermitie relevance and admissibilityf his

testimony Similarly, Credit Suisse’s citations teconsistent portions of Fastow’s
testimony or to statements describimgv he hid the extent of Enron’s fraud from Credit
Suisse mayindercut the probative value of his testimony or impeach his credibility. But
evaluating Fastow’s credibility or the probative value of his testinmaytask for the

jury. For purposes of this motion, the Court is required to credit Fastiet@ised

accounf his cooperation witiCredit Suisse as true and view this testimony in the light
most favorable to Plaintiffs.

Doing so here reveals additiorealidencethat might support a finding afctual
knowledge and substantial assistaas@¢o Cred Suisse Fastow described Credit Suisse
as one of Enron’s “Tier-1 Banks,” and he specifically highlighted Credit &asamong
the banks he “told . . . of our financial objectives and they, in many instances, created
solutions.” (Dkt. No. 1822 11 3,8, 47) Fastowrelated that he paid banks like Credit
Suisse “a premium . . . in order to engage in structfinedice transactions that
contributed to causing Enron to report its financial statements in a desired rhanner
(Dkt. No. 181-2 v 8.)Fastowtestifiedto having told Credit Suisse that Enron would
retain control of certain assets sold to its SRiesding LIM1,and that becaughose
assets were never truly sdtthird parties he could guarantee the banks cer&urns
on their investments. (Dkt. No. 121112, 1213 Finally, Fastowdescribechow
Credit Suisse would help Enron design transactions or participate in presentattons wi
the goal of helping Enron obtatneditapproval from rating agenciesDKt. No. 181-2

1914, 48; Dkt. No. 216-11 at 1804-05
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Fastow’s testimony regarding his recollection of Credit Suisse’s role onisnr
fraudulenly reportedtransactions is highly probative, particularly when viewed in
conjunction with Credit Suisse’s ovatatements evincing its awareness of its role in that
fraud and the record of its involvement in specific transactions such as LIM1. Given al
of this evidence, the Court concludbat there is a genuine dispute of material fact as to
whether Credit Suisse had knowledge of and substantially contributed to Enron’s fraud.
Accordingly, Credit Suisse’s motion for summary judgment on Plaintiffs’ aidimd
abettingfraud claim against Credit Suisse is denied.

b. Deutsche Bank

Plaintiffs have marshaled a similadybstantial bodpf evidencesupportingDeutsche
Bank’s actual knowledge of and substantial assistance with Enron’s fraud. Thel@munot
detail Deutsche Bank’s challenges to the credibility, weight, or suffigief each individual
piece of evidence, both because these challenges agby lduplicative of Credit Suisse’s and
becausét is not the Court’s task in evaluatitiggs motionto consider them.

As with Credit Suisse, Pldiffs have producedtatements from Deutsche Bank
employees evincing their knowledge of Enron’s fraud. éxampleon October 23, 2001, as
Enron’sstock was collapsing, a Deutsche Bank emplp$e¢h Rubinemailed his colleague
about a prior deal with Enron known as “Marlin” to ask “do | . . . torcHMjerlin files?” (Dkt.
No. 198-9.) When hisolleaguaesponded “whgtM]arlin files? [N]ot sure I'm familiar with
that deal’ the employee responded “exactly . . . don’t know aliéjitefly, [R]awhideo[r]
[O]spreyeither” referring to three other Enron deal$d. Another Rubin email from that same
day evincedhis knowledge of “something funky . . . in those [Enron] books.” (Dkt. No.72p2-
In alater email a colleague told Rubin that he was implicated in the developing SEC inquiry

“for aiding and abetting Enron in doinigese types of deals (DBSUF  672.)Deutsche Bank’s
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reply Local Rule 56.1 statement introduces testimony from Rubin charawdhese statements
as jokes. $eeDBSUF Il 669-72.)Silvercreek is entitled to have a jury hear Rubin tesifgut
these statemen&nd evalute his credibility.

As with Credit Suisse, Plaintiffs hawdsoproduced evidence detailing Deutsche Bank’s
involvement in specific deals that Enron used to produce a misleading picturaerantsdls.
The evidence dDeutsche Banls role in designing and implementing the Marlin and Osprey
transactions referendén Rubin’s email isalonesufficient to meet Plaintiffshurden on botithe
actual knowledge and substantial assistatements of its claim fatiding and abetting fraud.
Testimony fromDeutsche Bank employsesupport& finding thatDeutsche Bank helped
designedhese transactiongiowing that Enron’s purpose was to hide billions of dollars of debt.
(DBSUF 11 65453, 662—63see alsdkt. No. 191-18 at 74—7¥ With respect to the Marlin
transactionDeutsche Bank employees revealed in correspondences amongst thetheglves
understanithg thatthat their task for Enron was “to ke#below the radar of the rating agencies
and to ensure that any financing wititreffect [sic] the rating of Enrdi€]orp.” (Dkt. No. 202-
12.) Deutsche Bank processed these transactions kntwaingnron’s goal was to get thdebt
off its own balance sheet and onto Marlin’s, despite Ealiareffect retaininghe debt in the
form of apledge ofits ownstock to Marlin investors the event Marlin’s assets declined in
value. (DBSUF 1 654; Dkt. No. 191-18 at 78;-8@) Deutsche Bank helped raise hundreds of
millions of dollars in outside investmerfts Marlin, and it receivedees from Enron in the tens
of millions for doing so. $ee, e.g.DBSUF {1 658-59.) Deutsche Bank’s role in the Osprey
transactions was similar in terms of the extent of its participasomell asn its purpose and
scale. Gee, e.g.DBSUF 1 663.)

Much like Credit Suisse, Deutsche Bank argues that the Marlin and Ospregateals

support Plaintiffs’ claims against Deutsche Bank because these deals weanlg pidalosed and
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independently vetted. (DB Brief at 8-9.) But ag&lajintiffs have als produce evidenced
showingthat Deutsche BanknewthatEnron would work taestructure certain deals in order to
obtain third-party approval.S¢e, e.g.DBSUF 1575-76, 632—34.)ndeed, at times Deutsche
Bank itself helped Enron do sold{ Thus,Deutsche Bank’svidencethat external entities
reviewed and approved the Marlin and Osprey dediest creates only a genuine dispute of fact
as to what exactly Deutsche Bank knew when it assisted E8iomlarly, Deutsche Bank’s
argument that theras'no evidence that Deutsche Bank waw could have beer-aware of
Enron’ssubsequennisuse of these transaction structures” (DB Brief @r@phasis in
original)), runs directly intdestimony fromDeutsche Bank’swn employees thahey wee
aware of Enon’s intended use of those structuagshe time they orchestrattdte dealgseeDKkt.
No. 191-18 at 83—84Dkt. No. 202-12). Thushts evidencalso does nothing more than
establisha genuine dispute of fact as to what Deutsche Bank actually knewitvessisted
Enron with the Marlin and Osprey transactions.

Deutsche Bank also argues that evenpfovided substantial assistance to Enron’s fraud,
Silvercreek proximately caused its own injury when it failed to independeniyre into
Enron’s financials prior to investing. (DB Brief at 28t for reasons alreadiiscussed, there
exists a genuine dispute of material fact as to whether Silvercreek’s relrmirean’s financial
statements in October 2001 was reasonabée supr&ection 111LA.1b. It is well settled that
“[p]roximate cause, and the determination of whether an intervening act wél teecut off
liability, necessitates a fagitensive analysis.'In re Sept11 Prop.Damage& Bus Loss Litg.,
468 F. Supp. 2d 508, 519 (S.D.N.Y. 2006). To the extent a jurytfadSilvercreek’s reliance
was in fact reasonable, Deutsche Bank could be Ilfableroximatdy causng Silvercreek’s
injury through any knowing and substantial contribution to transactions that produced the

misleading financials on which Silvercreek relied.
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Finally, as discussed above, Andrew Fastow’s testimony is highly prolratgsessing
the sufficiency of Plaintiffs’ evidence in support of thelaim against Deutsche Bafir aiding
and abetting fraud. Fastow described Deutsche Bank as one of Enron’s Tier-1 blanksietit
he worked directly and extensively. (Dkt. No. 181-2 {RBastowaverredto having told a
Deutsche Bank employee that Enron’s financials were inaccurate, anddfsanie employee
worked on a number of transactions that helped produce those inaccuracies. (Dkt. No. 181-2
1 58 see alsdkt. No. 191-18 at 74—79dstimony fronthe same Deutsche Bank employee
about Marlin )) At the very leasti-astows testimony, if believed, woultbnfirm the veracity of
the many statementioom Deutsche Bank’s own employees admitting their involvement in and
understanding of the purpose behind transactions they facilitated on behalf of EnromgView
all of this evidence together, the Court concludes that the record begboosides asufficient
basis for a jury to find in Plaintiffs’ favor on the actual knowledge and substardistaase
prongs of theiaidingandabettingfraud claims against Deutscheri&a Accordingly,Deutsche
BanKs motion for summary judgment on that claim is denied.

C. Merrill Lynch

Plaintiffs’ evidence with respect to Merrill Lynch’s involvement with &ndwledgeof
Enron’s fraud differsn certain respectisom the evidencasto Credit Suisse and Deutsche
Bank. The record is devoid of blustatementfrom Merrill Lynch employees regarding the
need to “torch [Enron] files” or describing Enron as a “house of cards.” (Dkt. No.;I98-9
No. 150-19.)And as the Court explores lbgv, the clearesstatementérom Merrill Lynch
employeedlirectly evincingunderstanding of Enron’s fraudulent purposes involved deals whose
effects had been erased from Enron’s books by ,200%F a year before Plaintiffsglevant
investments Still, the Court is mindfuthat generally “[pdrticipants in draud do not

affirmatively declare to the world that they are engaged in the perpetohtioinaud,”and for
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that reason a jury majivine an“intent to commit fraud . . from surroundingircumstances.”
Oster, 905 N.Y.S.2cat 72. And here, it must viewtatements evincinglerrill Lynch’s
understandingf the fraudulent nature of its 1999 deals with Enron alongbelérm’s

continued leadership role in subsequent deals. Accordiexgn, under the clear and convincing
standard, the Court cannot say that there is insufficient evidence in theas@nmdatter of law
for a jury to find that Merrill Lynch knowinglandsubstantially assisted Enron’s fraud.

The Court begins with an examination loétwo specific deal$or which the record does
contain statements demonstratvgrrill Lynch’s understanding of Enron’s fraudulent purpose.
These two deals, known as the Barges and Electricity $teatesactions, were designed to help
Enron meet its 1999 revenue targeygemporarily selling assets to Merrill Lynch tliatron
was otherwise unable to move before the close of the YRRISUF ] 385, 388-91, 454-56.)
The understanding between the parties was that Merrill Lynch wouttigeethese assets from
Enron before the close of the year, thereby generating reportable incomedioy lrdethe
condition that Enron promised bave an SPE repurchase those same ams&tsunwind” the
transactiorafter the close of the year asignificantprofit for Merrill Lynch. (MLSUF {1 39%

93, 463-65.) These deals helped Enron report upwards of sixty million dollars of additional
income in 1999. SeeML Brief at 11, MLSUF | 461)

The recordlemonstratethat Merrill Lynch employeesnderstood the fraudulent
nature of théBarges and Electricity Tradd@ransactions. In internal meeting notes and
memorandalMerrill Lynch employees described these deals as “incsiatement
manipulation” (MLSUF 1 399, 404, 432.Theemployeesunderstood that they would be
unable to obtain written confirmation of Enron’s promise to repurchase the as2e@i
because it would defeat Enron’s purpose of doing the deals, nattmeilydiccounting treatmeit

(MLSUF 1 417.)Merrill Lynch employess described themselvas “doing a favor” for Enron
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andparticipatingonly becaus&lerrill Lynch was “trying to improve business relations with
Enron.” (MLSUF 1 411.)Theyparticipateddespite recognizing the “reputational risk”

associated with theirdid[ing]/abet[ting] Enron’s financial statement manipulatioMLSUF

1 405.) Merrill Lyncheventuallyentered into a settlement with the SEC in connection with these
deals, repaying all of its $37.5 million in fees as disgorgement (plus intenespaying an equal
amount in civil penalties. (Dkt. No. 180 { 85.y part of the terms of the settlemeavierill

Lynch agreed to accept responsibility for its employees’ criminal comalgcnnection with

these deals and tnakeassertiongontradicting its responsibility.ld.)

After Enron repurchased tiNigerian Bargeassets back from Merrill Lynch in 200it
was able to resell them at a profit that same year, thereby erasing any effleate ofeials from
Enron’s financial statements. (Dkt. No. 180 {1 83-A8USUF  450Q) The Electricity Trades
were also unwound shortly after Enron had obtained its s@itgitreportabld 999 income.
(MLSUF 11520, 522) Merrill Lynch argues that because the effects of these fraudulent deals
had been erased from Enron’s books by the time Plaintiffs purchased the 7%mibzEso
Notes in October 2001, their contributions to Enron’s fraudulent scheme cannot possibly be
construed as a proximate cause of Plaintiffs’ injuri@®sL Brief at 19-22.)

The Court does not reach this question, howdwerausélaintiffs need not rely
exclusively on these two transactidnssupport their secondahgbility claims against Merrill
Lynch. Plaintiffshave also produced evidence that would permegonablgury to infer
Merrill Lynch’s knowledge of and substantial assistance with Enronislfiant use o&
separate SPHEhe LIM2 partnership. Viewing this evidence alongside the evidegeedinghe
earlier fraudulenBarges and Electricity Traddransactions, the Court cannot take from the jury
the question whether theredlear and convincing evidenoé Merrill Lynch’s actualknowledge

of and substantial assistance with Enravsrallfraud
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Like LIM1, LIM2 was a partnership wholly controlled by Enron insitteasEnron
utilized to create theniseading appearance dfigh income and low deb{MLSUF §{ 528-29.)
Enron failed tgroperlyaccount for these transactions because it treated LJIM2’s assets and debts
as those of a separate and unconsolidated effMi:SUF 1 525-26.) As a result of the LIM2
deals, Enron was able to produce hundreds of millions of dollars of reportalitditiotis
income and to hide similar amounts of debt, numbers that remained hidden within Enron’s
financialsuntil the November 2001 write-downs. (MLSUF 11 591, 606; Dkt. No. 169-18 at 11—
12)

Given the extent of Enron’s misreporting of it deals with LIMIAjntiffs’ claimagainst
Merrill Lynch for aiding and abettinffaud could survive baseexclusively ora showing that
Merrill Lynch knowindy and substantipl assistedEnronwith its frauddent use of LIM2.
Plaintiffs have produced extensive evidence supporting such a finding. The Courtidygins
statements by Merrill Lynch employesisowing their understanding of Enron’s purpose in
pursuing deals with LIM2Internal Merrill Lynch memandacirculated in response to Enron’s
invitation to become a founding investor in LI®2plainedthatLIM2 would provide “preferred
aacess to a large amount of proprietary deal flow created by Enron” that “cdkemauld not be
available to outside invew's” given LIM2'’s ability “to evaluate investments with ‘full’
knowledge of the assets” to be traded. (MLSYB30-31.) A Merrill Lynch employee
described LIM2’s dealings as “a bunch of balance sheet deals similar to'$fEbhevge deal.
(MLSUF 1 52 (quoting Dkt. No. 203-14) Merrill Lynch’s arguments that it did not
understand Enron’s purpose in pursuing the Ldld&lslose credibilityin light of the evidence
thatits own employees compared the LIM2 deals to Hrgédeals for which Merrill Lynch has

conceded wrongdoing. (Dkt. No. 180 ¥ 85.)
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There is also circumstantial evidence of Merrill Lynch’s actual knowledge and
substantial assistance in the form of Merrill Lynch’s extensive role in foremdgnarketing
LIM2 and the fees it obtained for doing 9derrill Lynch concedeshat it set up IM2 and
served as its exclusive private placement agent. (MLSUF ¥B833Indeed, Merrill Lynch
designed the presentation used by Fastow to market LIM2 to potential invegiioBJH 1
539.) These marketing materials clearly reflected LIM2’s vatilecame from its ability to deal
directly with Enron and thereby help Enr§m]anage its balance sheéand income statements.
(MLSUF 1 541.) Similar statements reflecting the way in which LIM2 wouldatpean be
found throughout LIM2’s marketing materials. (MLSUF 11 542—-46.) The close involvement
between Merrill Lynchand Enron’s insiders in devising LIM2, astdtements ihJM2’s
marketing materialforeshadowing the way in which it would be used to help Enron report
favorable financial results, Hobelie Merrill Lynch’s contentions that it lacked actual
knowledge of Enron’s intended fraudulent use of LIM2.

With respect to Merrill Lynch’s fees, Plaintiffs might rely on testimony frontdvas
who aversthat he directly told Merrill Lynch his inteed purpose in conducting deals between
LIM2 and Enron, and explained that doing so allowed him to guarantee Merrill Lyntaim ce
returns onts investments. (Dkt. No. 18291 1213, 41-42.) FinallyRlaintiffs can present to
the jury internal memoranda showittgatMerrill Lynch invested in LIM2 transactions
expecting rates of return upwards of 75%. (MLS|JE02, 605—-06.Merrill Lynch’s “clear
opportunity and a strong financial motiyaovide a further legallgufficient basis for inferring
its actuial knowledge of the fraudulent purpose behind Enron’s use of L¥NMightv.
BankAmerica Corp.219 F.3d 79, 92 (2d. Cir. 2000).

On the basis of all of the foregoing evidence, the Court concludes thaatbgexuine

disputesof fact as to whether Merrill Lynch had actual knowledge of and subshamisaisted
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Enron’s underlying fraud. Accordingly, Plaintiffs’ aidirmgpdabettingfraud claim against
Merrill Lynch survives summary judgment.

B. Aiding and Abetting Negligent Misrepresentation

Silvercreek brings claims agairadt three Defendants for aiding and abetting Enron’s
negligent misrepresentatiam violation of New York state law(TAC §1830—-42.) As the Court
explained at the motion to dismiss stage, Plaintiffs reagver on a claim of aiding and abetting
negligent misrepresentation if they can establish that “[1] Enron nedjidertaiched its duty to
disclose certain information in its securities prospectuses, and Deferldarie and [3]
substantially assisteinron in doing so.”Silvercreek248 F. Supp. 3d at 455. Defendants move
for summary judgment on all threéeementof Plaintiffs’ claim. (CS Brief atl7—37 DB Brief
at26-28; ML Brief at 37-39)

As a threshold mattePlaintiffs must establish alff the elements of the underlying tort,
namelyEnron’s negligent misrepresentation. To do so, Plaintiffs must show(ihahé parties
stood in some special relationship imposing a duty of care on the defendant to remce acc
information, (2) the defendant negligently provided incorrect information, and (3) thé&fplai
reasonably relied upon the information givehBBW Luxemburg S.A. v. Wells Fargo Sec. LLC
10 F. Supp. 3d 504, 525 (S.D.N.Y. 2014) (quotsaitz v. First Frontier, LP782 F. Supp. 2d
61, 82 (S.D.N.Y. 2010))None of theDefendantgjuestiondlaintiffs’ claim thatEnron

negligently provided incorrect information in their financial reports, but ther2izgints do

5 Each of the Defendants alasksthe Court to reconsider its prior holding as to the
existence and elements of Plaintiff's cldion aiding and abetting negligent misrepresentation.
TheCourt declines to do so ndar thesamereasons set forth i8ilvercreek248 F. Supp. 3d at
454-55 see alsdMiele v. Am. Tobacco Co/70 N.Y.S.2d 386, 392 (N.Y. App. Div. 2d Dep’
2003) (“The concerted action theory of liability for injury to a tipedty will atach when one
knows that another’s conduct constitutes a breach of duty and gives substastai@s®
encouragement to the othef].]
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contestwhetherPlaintiffs haveproduced evidence sufficient to shivat Enron owedhema
duty of accurate reportingcS Brief at 17 n.8ML Brief at 38), andwhether Plaintiffs reasonably
relied upon any the information Enron provid€&$s Brief atl8—23 ML Brief at 37-38).

The Court turndirst to the question whether Enron and Plaintiffs heahfie special
relationship imposing a duty of care on [Enremlender accurate informatidnLBBW
Luxemburg 10 F. Supp. 3d at 525 (quotiBgltz 782 F. Supp. 2d at 82pefendants cite clear
law from both the Second Circuit and this Disthotding that no suchpecial relationshipxists
between the issuer of a stock and the investing public for purposes of a negligent
misrepresentation clainSee, e.gln re Time Wamer Inc. Seclitig., 9 F.3d 259, 271 (2d Cir.
1993)(“New York strictly limits negligent misrepresentation claiimsituations involving
actual privity of contrat. . . . The exceptions. . have been held not to apply to the investing
public.” (internal quotation marks omittegd)nt’l Fund Mgmt. S.A. v. Citigroup Inc822 F.
Supp. 2d 368, 388 (S.D.N.Y. 2011) (dismissing negligent misrepresentation claim where

plaintiff “ was simply one more customer that relied on the misrepresentations allegedly m
by the defendant® the public when it purchased’ [defendangsturitie$ (quoting Prime
Mover Capital Partners, L.P. v. Elixir Gamirigech, Inc, 793 F.Supp. 2d 651, 674 (S.D.N.Y.
2011))). For this reason, Plaintiffs cannot establish that Enron engagedatianable
negligent misrepresentation as a matter of Emhe assignment of secondary liability to the
Defendants must fads well

Plaintiffs dispute this conclusion. Buté¢ caseghey rely on to establish the duty of a
securitiesissuer to accurately report certain informatitmnot involvethe special relationship
element of a New York negligent misrepresentation clagekt. No. 179(“PML Brief”) at

33), and are therefore inappositeee, e.gIn re Enron Corp.No. MDL 1446, 2010 WL

9077875, at *41 (S.D. Tex. Jan. 19, 2010) (considering Enron’s duty to disclose in context of
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reliance element of Texa®mmonlaw fraud claim);Teamsters Local 282 Pension Trust Fund v.
Angelos 762 F.2d 522, 528 (7th Cir. 198%p(sideringsecuritiesissuer’s duty to disclose in
context of Section 10(b) of the Securities Exchange Act of)1934

Becausedhere is no “special relationship” between Enritre ssuer of securitigand
Plaintiffs (the purchasers of those securities purposes oéstablishing amnderlying
actionablenegligent misrepresentation claimder New York law, the CougrantsDefendants’
motion for summary judgmenais toPlaintiffs’ claims foraiding and abetting negligent
misrepresentation

C. Common Law Conspiracy

Silvercreek brings a claim of conspiracy to commit fraud against all of the
financiatinstitution Defendants. (TAC 1 814-29.) Each Defendant moves for summary
judgment on Plaintiffs’ conspiracy claims. (DB Brief at-28; ML Brief at 39-40CS Biief at
17-18, 23-24.)

“To establish a claim of civil conspiracy, plaintiff must demonstrate the urnagtigrt
[—here, fraud—], plus the following four elements: (1) an agreement between two or more
parties; (2) an overt act in furtherance of digeeement; (3) the partigatentional participation
in the furtherance of a common purpose or plan; and, (4) resulting damage or iDjargdle
139 F. Supp. 3dt 659 (quotingMG Fragrance Brands, LLC v. Houbigant, In@59 F. Supp.
2d 363, 386 (®.N.Y. 2010) (alterations in original).

The same evidence that was sufficient to prectusiemary judgment on Plaintiffs’
aiding-andabettingfraud claims alssuffices for purposes of Plaintiffsivil-conspiracy @aims
against Defendantslust aghee issufficientevidence tgermit a reasonable jury fmd an
underlying fraud by Enron, knowingly and substantially assisted by Defendeeatsupra

Section III.A so too could a reasonable jury find that Defendants knowingly agreed to further
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Enron’s underlying fraud in conducting certain transactions. Accordibgfigndantsmotions
for summary judgment on Plaintiffs’ civdonspiracy claims are denied.

D. Negligent Misrepresentation

Silvercreekbrings claims for negligent misrepresentatiagainst DefendantSredit
Suisse and Merrill Lyncbased ommisrepresentatioria marketingthe Zero Notes and 7%
Notes (TAC 1861, 870-78.)Forthese claims$o survive summary judgmerRlaintiffs must
produce facts sufficient to permit a reasonable jury to {ibdthe existence a special
relationshippetween Defendants and Plaintiff) Defendantshegligent provision of incorrect
information; and3) Plaintiffs’ reasonable relianaan that information.See LBBW Luxemburg
10 F. Supp. 3d at 529 errill Lynch movedor summary judgmerdn allthree elements of
Plaintiffs’ claims, while Credit Suisse moves for summary judgment on elements one and three.
(CS Brief 8-17; ML Brief 25-31)

1. Special Relationship

The Court first examineshetherPlaintiffs have sufficiently demonstratéke existence
of a “special relationship

“Liability for negligent misrepresentation may be imposed ‘only on those persons who
possess unique or specialized expertise, or who are in a special position of confideingst a
with the injured party such that reliance on the negligent misrepresentatiotifiescis
Amusement Indus., Inc. v. Ster86 F. Supp. 2d 758, 778 (S.D.N.Y. 2011) (quoKimgmell v.
Schaefer89 N.Y.2d 257, 263 (1996)). In order to establishexisp relatimship, a plaintiff
must show that their relationship with defendant wgasficiently close that it approaches
privity.” In re JWP Inc. Sec. Litig928 F. Supp. 1239, 1253 (S.D.N.Y. 199Bactors relevant
to “the nature and caliber of the relationship between the parties” for purposes bfj@amneg

misrepresentation claimclude: 1] whether the person making the representation held or
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appeared to hold unique or special experfBewhether a special relationship of trust or
confidenceexisted between the parties; dB8fiwhether the speaker was aware of the use to
which the information would be put and supplied it for that purpokeimell 89 N.Y.2d at
264. “[W] here notiiable issue of fact as to the ‘special relationsklpment exists, summary
judgment on the negligent misrepresentation claim is approprigtePaul Fire &Marine Ins.
Co. v. Heath Fielding Ins. Broking Lt®76 F. Supp. 198, 204 (S.D.N.Y. 1996).

As a general matter, thokercustomerelationship does not usuattpnstitutea
“special relationship” because a brokeesponsibilities argypically limited to completing
specific transactionsSEC v. Leg720 F. Supp. 2d 305, 329 (S.D.N.Y. 2018 ;Kwiatkowski v.
Bear, Stearns & C9306 F.3d 1293, 1310 (2d Cir. 200But as the Court explained enying
Defendants’ motionto dismiss “[t] he existence of a special relationship ifaatintensive,
caseby-case inquiry” Silvercreek248 F. Supp. 3dt452 (quotingn re Vivendi Universal,
S.A, 2004 WL 876050, at *13 (S.D.N.Y. Apr. 22, 20p4)ccordingly, the Court permitted
theseclaims to proceed to discewy onthetheory thatlaintiffs’ allegationscould support a
finding of a“long-standing” brokercustomer elationship such that when “the bafjks
provided] Silvercreek with information], ] they knefi] would be used by Silvercreek in
making its investment decisiansld. at 453. In other wordsPlaintiffs' allegationscouldbe
sufficient todemonstrat@egligent misrepresentatioitheyproduced evidence showitigat at
the timethe Defendants recommended that Silvercpegkhase Enron’s securitieshére[wals
an awareness that the information provided [would] be relied upon for a particularephypos
[Plaintiffs] in furtherance of that purpose, and some conduct bjpfendants]inking [them]
to [Plaintiffs] and evincing th¢Defendants’Junderstanding diPlaintiffs’] reliance” 1d. at 453—
54 (quotingHoulihan/Lawrence, Inc. v. Duvab44 N.Y.S.2d 553, 554 (N.Y. App. Div. 2d Dep't

1996)).

38



a. Merrill Lynch

Discovery has failed to establish that requisite set of conditions with respéetrith
Lynch. Specifically, Plaintiffs have fied to identify any tonduct byfMerrill Lynch] linking it
to [Silvercreek]and evincingMerrill Lynch’s] understanding of their reliaricen any ofMerrill
Lynch’s assessments of thiability of Enron’s securitiesld. at 454. Even crediting as true all
of Plaintiffs’ factual assertions as to theingstanding relationship with Merrill Lynch, the Court
holds that Silvercreek has failed to produce facts sufficient to support a fthdingerrill
Lynch understood Silvercreek to be “a member of some very small group of persons for whose
guidance the representati@bout Enronjvas made Houlihan/Lawrence, In¢644 N.Y.S.2d
at554 (quoting”rossek Keebn, Torts § 107, at 747 (5th ed.)).

In illustratingthe nature of therelationship with Merrill Lynch, Plaintiffslescribea
long history ofdeals meetingsand conversationsith Merrill Lynch about various potential
investments (SeePML Brief at 38.) But while long-standing, discovery has revealed nothing to
distinguishPlaintiffs’ relationship with Merrill Lynch from their relationstspvith numerous
other banks and brokersndeed Plaintiffs’ employeeshemselves had difficulty doing so in
their depositions. See, e.gDkt. No. 142-48 at 754 WWho all did we trade witha1 don’t know
if I can give you an exhaustive lisGoldman Sachs, First Boston, Merrill Lynch, Morgan
Stanley [F]irst Union, now Wachovia, Jeffries, KBC Financiglid. at864 (Silvercreek
confirming that it typically had daily conversations witdifferenf brokers).) Plaintiffs’
exposition of their prior relationship with Merrill Lyn¢hus does not by itself depict an
especially close brokarustomer relationship sufficietd justify deviating from the general rule
thattheobligations inherent to the brokeustomerrelationship do not extend beyond
completingspecific transactionsSee Leg720 F. Supp. 2dt 329;de Kwiatkowski306 F.3cat

1310.
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Even so, the Court would lvglling to entertainthe possibility thathis long-standing,
but typical, brokercustomerrelationship couldonstitute a “special relationshig Plaintiffs
could identifywith specificity“some conduct byMerrill Lynch] . . .evincing [its]
understanding of [Plaintiffs’] reliance” on its statements about EnBilmercreek248 F. Supp.
3d at 454 (quotingdoulihan/Lawrence, In¢644 N.Y.S.2d at 554).

But Plaintiffs identify no such conductTheypresent no evidence efferconsulting
directly with Merrill Lynch regarding Enron.Sge, e.g. MLSUF T 269.) The record here
demonstratethatPlaintiffs used half a dozen different brokers to process their purchases of the
Enron notes. (CSSUF 11 119, 128). The record also shows specific brokers and firms with
whom Plaintiffs discussed the Enron notes and on whom they relied. (Dkt. No. 142-48 at 391—
93.) None othese was Merrill Lynch.

Furthermorethe record is replete witBctober 200teports fromMerrill Lynch analyss
assessingnronpositively. (MLSUF 1 27671, 275, 279, 281-82, 284But Plaintiffs identify
only onesuchreportthatthey claim Merrill Lynchsent directlyto Plaintiffsand on which they
claim to have reliedanOctober 9, 200Analyst reporabout the Zero Notegenerically
addressetb “fixed income buyers,iwvhich nowhere identifies Silvercreek asspecifically
intended recipient(SeePML Brief at 3§ 40(citing MLSUF 11 16365, 245) Dkt. No. 193-10.
Thisreportidentified itselfas intended for “general circulation” and explicitly disclaimed any
“regard to the specific investment objectiofisancial situatiofy] and the particular needs of

any specific person who may receive this repdr{Dkt. No. 193-1Cat 3) Silvercreekalsodoes

6 The report’s disclaimer provides in fultThis research report is prepared for general
circulation and is circulated for general information only. It does not have regard to tHespeci
investment objections, financial situation and the particular needs of anficsperson who

may receive this report. Investors should seek financial advice regardimptbpréateness of
investing in any securities or investment strategies discussed or recomretidgd

report. . ..” (Dkt. No. 193-10 at 3.)
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not offer any evidence regarding how or from whameceived the repart(MLSUF  24% Dkt.

No. 1833 f17-8) As suchthere is no evidendeom which one couldconcludethatin sending
thisreportto Silvercreek Merrill Lynch understoodt to be “a member of some very small group
of persons for whose guidance the representation was middelthan/Lawrence, In¢644
N.Y.S.2d at 554 (quoting Prosser & Keeton, Torts § 107, at 747 (5thse@d)so Abu Dhabi
Commercial Bank v. Morgan Stanley & Co. Ingdo. 08 Civ. 7508, 2013 WL 837536, at *6
(S.D.N.Y. Mar. 6, 2013) (granting summary juagnt on negligent misrepresentation claim
where plaintiffsdid “not put forth evidence beyond generic communications regarding potential
investment . . . [which] suggest] that [defendant] was [nothing] more than a typical Placement
Agent”).

The facts oin re JWP Inc. Securitidsitigation are illustrative See928 F. Suppat
1245-46.That casenvolveddisputes stemming frotie collapse of JWP Ina,utility that
suddenlycollapsednto bankruptcy, leaving its securities worthless. Certain investors
broughtnegligent misrepresentation claims agaiJWP Inc.’sormer auditorfor its inaccurate
auditsof the company See idat 1253. Like here, thenvestors’ negligent misrepresentation
claims survived a motion to dismiss “becatiseir complain{had setfforth allegatims that,
taken as true, satisflied the&flandard” for special relationshipkl. But the wurtreached a
different resulon summary judgment, holding thatintiffs hadfailed to producesufficient
evidenceof aspecial relationshiith respect tall of the defendan&uditor’s representations
Id. at 1253-54.

The court did allow some of the investong/gligent misrepresentatiataims to proceed
past summary judgmertiut did so onlyor thoseclaimsbasedn misstatements by the auditor
whereit was*“clear from the face of the [statemeritgt their purpospvas]to aid thd]

plaintiffs in determining whether JWP has complied with its obligations under the not

41



agreements.’ld. at 1253. Because those statements clearly “namflee]] plaintiffs” as
intended recipients, the court held that the defendant-auditor had “engaged in conduwg evinci
its awareness that tiieplaintiffs would rely on the [audit reports]ld. at 1253-54.

In contrastthe court gramd summary judgmeind dismissed thostaims premised on
other “unqualified audit reporfthat] were not issued primarily for the benefit of {he
plaintiffs.” 1d. at 1254. As the courtreasoned;TheNew York Court of Appeallasheld that in
the absence of indications that an audit report was prepared for a particular purfposke
benefit of a particular plaintiff, that plaintiff may not recover on a claim égligent
misrepresentation based on alleged misstateraentainedn that audit report. Id. Onthis
basis, the court concluded thie investorplaintiffs’ reliance orgeneric audit reports could not
establisithe existence of aspecial relationshipas a matter of lawid.

A similar result is warranted heréccording toSilvercreek it directly receivedand
relied on onlyone analyst report from Merrill Lynan which the bank negligelyt
misrepesentedhe value oflie Enron notes.SgePML Brief at 38 40(citing MLSUF 11 16+
65, 245) see alsdkt. No. 193-10.)And that genericeportdid not specifically target
Silvercreek (SeeDkt. No. 193-10.)Giventhe“absence of indicationthat [this]report was
prepared for . . . the benefit dBilvercreekandPlaintiffs’ failure to identify “any direct
communication between the parties that could supply the otherwise absent linkingtonduct
betweerMerrill Lynch andSilvercreek Plaintiffs “may not recover on a claim for negligent
misrepresentation based on alleged misstatements contained[]rréipatrt” In re JWP Inc.
Sec. Litg., 928 F. Supp. at 1254iting cases)

The Court does not now hold that a brég@ractice of sending geneaity addressed
analyst repod tospecific customercouldneversupporinegligent misrepresentatidiability.

If, for exampleplaintiffs showedthat theyhad reached out @ bankto request insight into the
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value ofa securityprior toreceiving aranalyst report, or the bank specifically and regularly
singled ouplaintiffs for the receipt of such reports, tresult might be differentEther of trese
hypothetical showingsould demonstrate at ledsfomeconduct by the [banKjnking it to the
relying party and evincing thgpank]'s understanding of their relianceHMoulihan/Lawrence,
Inc., 644 N.Y.S.2dat 554 (emphasis added).

But Plaintiffs have made no such showireye TheOctober 9, 2001 analyst report is the
only communication between Plaintiffs and Merrill Lynch regarding Enron fikshin the
record Plaintiffs provide noevidenceo support the conclusionkdt(a) Merrill Lynch directed
thatreport toSilvercreekspecifically so thatSilvercreekin particularwouldrely onit, or (b) that
the nature and caliber of iheelationshipyveresuch thasomeoneat Merrill Lynch would have
foreseen Silvercreekjsarticularrelianceon thosegenericallyaddressedepresentations
Accordingly, Merrill Lynch is entitled to summary judgmeon thespecial relationship element
of Plaintiffs’ negligent misrepresentation claim

b. Credit Suisse

A different result is warranted with respect to Credit Suigsxause the record contains
evidence thaCredit Suisselirectly solicited PlaintiffSEnron investments aratted as
Plaintiffs’ broker for thér purchasef the Enron notes jury caild reasonably conclude that
Credit Suisse and Plaintiffs had a special retestinip for purposes of Plaintiffs’ negligent
misrepresentation claim.

Perhaps modignificantly, Credit Suisse acted as a broker for Plaintiffspeacific deals

involving both the 7% Notes and Zero Notes. (CSSUF 11 119, T&& Second Circuit has

! Because the CougrantsMerrill Lynch’s motion for summary judgment on the

“special relationsip” element, the Court does not address Merrill Lynch’s arguments as to the
other two elements of Plaintiffeegligent misrepresentation claim.
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explained thaa broker’s duty to its customers may be analyzed draasactiorby-transaction
basis, [and once triggered] the broker owes duties of diligence and competexeeuting the
clients trade orders, and is obliged to give honest and complete information when
recommending a purchase or saldéKwiatkowskj 306 F.3d at 1302. Based on the thaet
Credit Suissevas acting a®laintiffs' broker for theiinvestmentsn the Enron notes, it would
be far from unreasonable for a jury to conclude @radit Suissalso knew that the information
about those investments it was “providing Silvercreek . . . would be used by Silvercreek in
making its investment dions.® Silvercreek248 F. Supp. 3d at 453.

Plaintiffs havealsoproduced evidence showing ti@&tedit Suisselirectly solicited
Plaintiffs initial purchasesf the EnrorZeroNotes. Specifically, there is evidence that
Plaintiffs’ contact at CrediBuisse Sara Randel-with whom Plaintiffshad worked for more
than two years ancbrresponded regularlyealledPlaintiffs to recommendhe Zero Notes,
explaining that the notes offeréal good yield for a good credit.” (CSSUF 398, 681.)
According toLouise Morwick, Silvercreek’s portfolio manager and Presid¢é®ISUF { 89), it
was this call from Credit Suissleat prompted Plaintiffs’ decision to invest in the Ze@S$SUF
1 681). Plaintiffs began purchasing #eroslaterthat same daywith CreditSuisse acting as
broker. (CSSUF 1L19.) In fact,Randell herselvas the Credit Suisse broker who processed

Plaintiffs’ transactions (CSSUF { 222.) This sequence of events provides a strong basis from

8 The parties further dispute whether Credit Suisse also sold the Zero Notes to
Plaintiffs as principakeller (CS Brief at 14; PCS Brief at 287.) While some of the relevant
documents clearly delineate Credit Suisse’s status as “agent,” othersartdataCredit Suisse
was selling the notes as a principgbeé generallSSUF 1 12226, see alsdkt. No. 168-19
at 2 (indicating Credit Suisse sold Zero Notes directly to Plaintiffs “asipal and for our own
account).) The Court does not address that dispute here, because it concludes that evidence of
Credit Suisse’s direct solicitation of Plaintiffsiviestment and its subsequent role as Plaintiffs’
broker for the purchases of the Enron notes is otherwise sufficient to defeat gyodgarent
on the special relationship element of Plaintiffs’ claim.
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which a jury could infer &n awareness that th&#armation[Randell]provided [would] be relied
upon for a particular purpose ylgintiffs] in furtherance of that purpose, and some conduct by
[Randel] linking [hef to [Plaintiffs] and evincindher] understanding oftheir] reliance.”
Silvercreek248 F. Supp. 3dt 453-54 (quotingioulihan/Lawrence, In¢644 N.Y.S.2d at 554

A number of other courts have denied summary judgment on the special relationship
element of a negligent misrepresentation claim where a plaintiff producksnegithat a
defendant both directly solicited and then subsequentiyessea specific deabn a plaintiffs
behalf See, e.gAbu Dhabi Commercial Bank013 WL 837536, at *6denying summary
judgment where efendant “acted as more than a mere agentidther affirmatively solicited
[plaintiffs’] investment, made numerous in-person, email and telephone comnamscater
significant periods of time, provided individualized memoranda and, in some cases made
additional overtures”)Smith v. Ameriquest Mortg. G&76 N.Y.S.2d 447, 450 (N.Y. App. Div.
2d Dep’t 2009) (“[Defendants] personally solicited the plaintiff to refinancertwetgage with
Ameriquest, and . . . provide[d] her with information about the transaction in an effort to
convince her that the transiact was in her best interesteinder these circumstances, there is a
triable issue of fact as to whether the nature of the relationship betweearttbe jnposed a
duty of care upon the defendants.”).

The Court recognizes that ‘{ils not easy taraw the line betweethe typical
relationship of a [broker] and a sophisticated investor, and one which goes beyond an arms
length transaction giving rise to a duty of care regarding commercialspe&bu Dhabi
Commercial Bank2013 WL 837536at *6. Accordingly,it is important to remember that
“[w] hether such a ‘special relationshgXists in the commercial context' taghly fact specific
and is not generally amenable to summary disposititth at *3 (quotingCentury Pac., Inc. v.

Hilton HotelsCorp, No. 03 Civ. 8258, 2004 WL 868211, at *8 (S.D.N.Y. Apr. 21, 2004)).
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credited as true, Plaintiffs’ account®©fedit Suisse’slirect solicitation and its subsequent role
asPlaintiffs’ brokerfor the Enroninvestmentsupportghe conclusionthat Credit Suisskad an
“awareness that the informatifit] provided [would] be relied upon for a particular purpose by
[Silvercreek]” Silvercreek248 F. Supp. 3dt 453-54 (quotingHoulihan/Lawrence, In¢.644
N.Y.S.2d at 554). Accordinglypecaus there is a genuine dispute of fact as to the nature of the
parties’ communications and business relationgbipdit Suisse’s motion for summary

judgment on the special relationship factor of Silvercreek’s negligent mesesgation claim is
denied

2. Reliance

Credit Suisse also moves for summary judgment on the question whether Sikercree
reasonably relied othe misrepresentations madeRgndellin recommendinghe Enron notes.
(CS Brief at 911.) Al of Credit Suisse’s challenges to Plaintiffs’ evidence o&diial and
reasonable relianc@owever, go ttheweightof the evidence rather thanite sufficiency as a
matter of law Accordingly, Credit Suisse is not entitled to summary judgment on the reliance
element 6 Plaintiffs’ negligent misrepresentation claim.

a. Actual reliance

Silvercreek’sportfolio manager and President, Louise Morwielstified that it was
phonecall from Credit Suisse brokdRandell thated herto purchase the Enron Zero Notes.
(CSSUF 1 681see alsdDkt. No. 142-48 at 392, 457-58Morwick said she could recall
specific conversations witRandell in which Randell represented that Enron had “goedit”
and that its securities offered “an attractyseld upon a good credit.” (Dkt. No. 142-48457—
58; see also idat 390-93 Shefurtherrepresented that she continued to speak Rathdell by
phone daily throughout October 2001, and tandell was among tHaokerswho during that

periodrepeatdly told her they “viewed [Enron] as a strong, successful business.” (CSSUF
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1 686) Silvercreekhas als@mphasized the importancethfs continued stream of positive
broker reportsn the information it relied owhen developingnvestment strategy arabsessing
Enron’s financial viability especially given the negative news surrounding the company
(CSSUHY 704-09

This evidence is epugh to defeat summary judgment on the question of actual reliance.
Credit Suisse questions whether Silvercreek’s descriptida décisioamaking process and its
deponents’ recollections of their conversations with Credit Saresecurate, complete or
believable. (CS Brief at-4.0.) But it is well established thalhe “weighing of the evidencg]
drawing of inferences. . , and ] assessments {d party’s] credibility[are] matters thafare]
not within the province of the court on a motion for summary judgmesisthl v.Armitage
128 F.3d 50, 57 (2d Cir. 1997%ilvercreek’sconsistentlescription of its owinvestment
strategy—primarily based on statements ttne individual who purchased the relevant Enron
securitiedirectly from Credit Suisse-provides asufficientbasis for a jury to conclude that
Silveraeek actuallyelied on Credit Suisse’s positiassessments of Enron’s financial stahility
Though Credit Suisse’s arguments as to the persuasiveness of Silverorgkkiseemay prove
effective at trialchoosingoetween Silvercreek’s accounttits investment decisions ai@¥edit
Suissés contraryassessmetig not the province of this Court on summary judgment.

b. Reasonable Rliance

Credit Suisse also moves for summary judgmenwiogther Silvercreek’s reliance on
Randell's assessments waasonable. (CS Brief at 11.)

Credit Suissdirst argues thaRandell’srecommendation of the Enron noteasanly a
statement of opiniorfmere puffery,” or a speculative assessment about future evantbthat
reliance orit was unreasonablas a matr of law. (d.) But the casesited by Credit Suissa

which courts dismissed negligent misrepresentation claims based on “peftberdo not
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describe the content of the “puffergichthat itcan be compared to the statntshere see

Sheth v. N.Y. Life Ins. G&@09 N.Y.S.2d 74 (N.Y. App. Div. 1st Dep’t 2000), or involved
statements founded entirely on speculation concerning future profits from proposedsusine
endeavorsseeDorfman Org. v. Greater N.Y. Mut. Ins. C319 N.Y.S.2d 573, 57@N.Y. App.

Div. 1st Dep’t 2001) (involving “assertion that the new account would be profitable and would
double the brokers’ accountHydro Inv'rs, Inc. v. Trafalgar Power Inc227 F.3d 8, 21 (2d

Cir. 2000) (involving “energy output predictions” that “were mere promises of futupeitoas
opposed to present representations of existing fact”).

Credit Suisse’s argumefdils becaus&andell’'s recommendation of the Enron notes
included thamisrepresentation of@esent fact, namely the statusamiron’s creditworthiness.
When representing to Plaintiffs the likelihood of their obtaining a high yield fneniEnron
notes,Randell also represented to PlaintifistEnronwas a “strong company” and that itstes
rested on a “good credit.” (Dkt. No. 148-at392, 457-58.) And under the case law of this
Circuit, offering“misrepresentations of existing facts8uch as stating that a situation was “
good shape” or “under control” while they allegedly knew that the contraryruasit
actionable. Novak v. Kasak216 F.3d 300, 315 (2d Cir. 2000). Though the concept of
creditworthiness necessarily involves some forward-looking assessmerdroparg’s future
performance, the status of Enron’s creditworthiness in October 2001 was a @etsesbftoo
was its status as a “strong company.” If representing a busir@esent inventory as being “in
good shape” can cotisite an actionable misrepresentation of a presentdaetNovak216 F.3d
at 315, so too can statements representing that a company has “good credit” worgga “s
successful businesst a given momen{CSSUF 11681, 686). Randell’s alleged
representations are thus not puffery or speculative opinionSilmdrcreek’s reliance on them

was not unreasonabds a matter of law
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Finally, Credit Suisseontends that it would have been unreasonable for Silvercreek, a
sophisticated entity, teely exclsively onRandell’s “sayso” in making this investment(CS
Brief at 11.) But Silvercreek disputes that it relied blindly BRandell’s pitch, and instead avers
that it reasonably took her assessment into accasnpdrt of the mix of information it
consideretlbefore investing in Enron in October 2001. (CSSUF 11 704, 706; Dkt. No. 168-18
198, 12.)

“In assessing the reanableness of a plainti§f'alleged reliance, we consider the entire
context of the transaction, including factors such as its complexity and magftiiede
sophistication of the parties, and the content of any agreements between Emneengent
Capital Inv.Mgmt, 343 F.3cat195. Here, the facts most relevant to assessing these factors are
genuinely disputed by the partiesorfexampleasdiscussed abovéhe partiegenuinely
dispute whether Silvercreek appropriately took account of the worrisome newsnigdanddn
that wasbeingissued in October 200%ee supr&ection 111.A.], as well as the precise nature of
the busines relationship between Credit Suisse and SilvercssekupraSection I11.D.1b.
Whether Silvercreek’s reliance on Credit Suisse’s assessment of Himansal stability was
reasonablgiven Silvercreek’s sophistication and tiegativeinformationswirling about Enron
is quintessentially a question for the jurgee De Solel39 F. Supp. 3dt 643 (‘Under New
York’s contextual approach, the question of what constitutes reasonable reliamayss al
nettlesome because it is so fatensive. Reasonable reliance is therefore a question normally
reserved for the finder of fact and not usually amenable to summary judgmaaickets,
internal quotatiomarks, and citations omitted)).

Accordingly, the CourdeniesCredit Suisse’s motion for summgugdgment on the

reasonableness of Plaintiffs’ relianme Credit Suisse’s representations. And for all of the
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foregoing reason$laintiffs’ negligent misrepresentation claim against Credit Suisse survives
summary judgment

E. Section 11 Claim

Silvercred brings claimsagainst Deutsche Bank and Credit Suisse under Section 11 of
the Secuties Actbased ortheiralleged roless underwriters the distribution of the Zero
Notes (TAC 1 879-91.) Credit Suisse and Deutsche Bankve for summary judgmenn
theseclaims, arguinghat Silvercreek has failed pyoducefacts sufficient to establish that either
partywas an“underwriter” for purposes of Section 11 liabilityC$ Brief at 3#40; DB Brief at
30-32)

Section 11 of the Securities Act of 1938I6ws purchasers of a registered security to sue
certain enumerated parties [including underwriters] in a registered gffehan false or
misleading information is included in a registration statemedefman & MacLean v.
Huddleston459 U.S. 375, 381 (1983eealso15 U.S.C. § 77k(a). Thactdefines an
underwriter asdny person who has purchased from an issuer with a view to, or offers or sells
for an issuer in connection with, the distribution of any security, or participatess a direct or
indirect participation in any such undertaking, or participates or has aegtitio in the direct
or indirect underwriting of any such undertaking.” 15 U.S.C. 8§ 77b(a)Q@é&dermining
whether a party is an underwriter is an objective andsjgetifc inquiry. See SEC v. Universal

Express, InG.475 F. Supp. 2d 412, 432 (S.D.N.Y. 2087).

o Because théunderwriter inquiry is objectivg it “markedly does not incorporate
consideration of the actor’s subjective understandingsiversal Express475 F. Supp. 2dt
432. Accordingly, thought partiego to great lengths to construe varicteatementdy their
opponents as admissions or @gamiofunderwriterstatus(e.g, CS Brief at 3#38 Dkt. No. 176
(“PDB Brief”) at 29, these statementsve little bearing on the Court’s analysis and the Court
therefore declines to address them.

50



Section 11 liability extends only to underwriters ffegisteredoublic offeringsandnot to
underwriters for private placements or distributiohsre LehmarBros. Mortg-Backed Sec
Litig., 650 F.3d 167, 181 (2d Cir. 2011). In addition, a party is to be considered an underwriter
for purposes of Section 11 liability only if it contributed thée actual distribution of securitiés
i.e., the actual offering, lying, or selling of securities;gersons not themselves participating in
such purchases, offers, or sales” are not subject to Section 11 liability as utedereven if
their “actions may facilitate the participation of others in such undertakirigsat 176—-77.

1. Deutsche Bank

The parties do not dispute that Deutsche Bank served as an underwriteirigiaihe
Rule 144A private placement of the Zero Notes. (DBSUF § 241.) But Deutsche Bank contends
that its role in that initiaRule 144Aprivate placement “cannot render Deutsche Bank an
underwriter for Section 11 purposes because this offering was independent froegiateyed
public offering by Enrori. (DB Brief at 31.) The Court agreesin addressing Deutsche Bank’s
same contention at theatimon to dismiss stage, the Court explained that “[c]ourts in this District
generally . . avoid treating purchasers|[an initial private placemengs purchasers pursuant to
a [subsequent] public offering for the purposes of liability under the Sesutitt” Silvercreek
248 F. Supp. 3d at 449. Instead, coarttend liability to privatgplacement underwriters only
where there iSevidence supporiig] a finding that the [two transactions] constituted a single
transaction, both in the minds of the parties and in terms of the effect on the investiag publi
Id. (quotingSEC v. Lybrand200 F. Supp. 2d 384, 395 (S.D.N.Y. 2002¥e also In re Refco,
Inc. Sec. Litig.503 F. Supp. 2d 611, 627-28 (S.D.N.Y. 20@inding “no persuasive reason
why the Rule 144A offering should be treated as public within the meaffiinge Securities

Act absent evidence thah®e Rule 144A offering was directed at the general investing public
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As the Second Circuit has explained, only “the actual distributiseairities” can
expose a party to Section 11 underwriigility, see In re Lehman Brq$50 F.3d at 178, and
the Court sees no reason why that requirement would not extgaditalysis of whether to
integrate Deutsche Bank’s role in the Rule 14t&ateoffering with the public distribution of
the Zero Notes Accordingly, wherdenyingDeutsche Bank’s motion to dismiB&intiffs’

Section 11 claimghe Couremphasizedne ofPlaintiffs’ particular allegations their
complaint namelythat“Deutsche Bank . . solicited, offered and sold the Zero Notes to the
investing public pursuant to the registration stateme@ilvercreek248 F. Supp. 3d at 45@\t
that time the Court rejected as unripeutsche Barik arguments “that it did not, indég sell the
securities pursuant the registration statemenfisecausgits objections only raise questions of
fact and are thus not sufficient to prevail at the motedismiss stagé Id.

A different result is warranted on summary judgment. Plaintiffs have failpcbtuce
any evidencaupporting their allegatiothat Deutsche Bank in fasbld the Zero Notes as part of
the public offering. Though Plaintiffsummary judgmertirief describes “Deutsche’s prompt
postregistration sale of Zesd (PDB Brief at 30 (citing DBSUF { 714 Jaintiffs haveoffered
no evidence to suppaatfindingthatsuch asale ever actually occurred heycite only Deutsche
Bank’sprivate placemeninemorandunmegardingthe Rule 144A offering (Dkt. No. 139-21) and
Enron’s own prospectuses and registration statendestsibing Deutsche Bank apatential
seller of the notes (Dkt. No. 139-24 at 86; Dkt. No. 139-28 at 11). None of this evidence
establishes that Deutsche Bank ewdact participated if‘the actualistribution of securiti€’s

to the investing publicin re Lehman Bros650 F.3d at 178Absent evidence that Deutsche
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Bank participated in that public distribution, the Court cannot integrate Deutsokis Ba
underwriting role in the initial Rule 144A offering with the public offerifg.

Seeking to fill this gapRlaintiffs lista number oflifferentways in which Deutsche Bank
provided supporfor Enron’s public offering of the Zero Notes other tlzesdlirectdistribubors
for exampleby serving as ao-lead manager in the private placement, accepting an underwriter
discount and commissian the private placemenallowing itself to be identified as an initial
purchaser in the registration statement, allowing its name to be featured amthmfeof the
initial privateoffering memorandum, and obtaining the right to conduct due diligence into the
notes as part of the preparation of the registration statement. (PDBtE®{30.) Though
exhaustive, this evidengenerally onlygoes to furtherighlight Deutsche Bank’&eyrole in
the initial private placement, which, for reasons already addressed, has no bearing ondtasstatu
an underwriter for purposes of Section 11 liability.

Perhaps more importantly, none of this evidence can serveuastaute for evidence of
“actual distributior” which istheessential elememf underwriter statusin re Lehman Bros.
650 F.3d at 17{'Nothing in[the Securities Act’stext supports expanding the definition of
underwriter to reach persons not themselves participating in such purchasespoffales, but

whose actions may facilitate the participation of others in such undertékingke statutory

10 After Deutsche Bank highlighted Plaintiffs’ failure to produce evidenceabfi&h
distribution” during oral argument (Dkt. No. 229 at 77), Plaintiffs submitted a tettee Court
assertinghat “thereis record evidence that Deutsche Bank acted aBimgssecurityholder in
the Zero Notes public offering.” (Dkt. No. 229 at 2.) But Plainaffsinfail to point to any
such record evidencdnstead, Plaintiffs cite evidence that shows only that Deutsche Bank
purchased the notes prior to the publieonhg and that Deutsche Bank was listed as a
prospective seller, neither of whielstablishesthe actual distribution of securitigdsSee In re
Lehman Bros.650 F.3d at 178. And in support of thesference to “trading data showing sales
of Zero Notes in the immediate aftermath of the registration of the Zerg,N&ginning on July
27, 2007 Plaintiffs do not cite any evidence in the record presently befw&€ourt, instead
alluding only to documents allegedly produced by Deutsche Bank during MDL digcover
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definition of unarwritersimply “does not reach . . . persajtike Deutsche Bankjvho provide
services that facilitate a securities offering, but who do not themselves @aeticigghe
statutorily specified distributicrelated activitie$. Id. at 176. Accordingly, Rintiffs’
substantiatvidence that Deutsche Bardok “steps that facilitafe] the eventual sale of a
registered security” doe®thing toestablish that Deutscliéts the statutory definition of
underwriter! Id. at 177. Therefore, smmary judgmeninust be granteth favor of Deutsche
Bank as to Plaintiff's Section 11 clainks.

2. Credit Suisse

In contrast Plaintiffs have produced evidence sufficientteate a genuine dispute of
fact as to whetheCredit Suisse directly distributed the Zero Ndtethe publicafter their
registration. (CSSURY 123-26;see alsdkt. No. 168-19 at 2 (indicatinipatCredit Suisse
sold Zero Noteslirectlyto Plaintiffs “as principal and for our own account”).) Accordingly,
there isevidencehat would dow a jury to reasonablyind that Credit Suissplayed an actual
role “in offering or selling securities for an issuer in connection with a [pubktiildution” In
re Lehman Bros650 F.3d at 18%ee also In re Liventl51 F. Supp. 2d at 43digmissing
Secton 11 claims against Rule 144A distributtrat“were not directly involved in the
preparation of the registration statement or in the subsequent exthahgecognizing that
sellers ofregisterednotes “may stand in a very different position frjiRule 144A participants]
becauséthey] . . .sold notes directly to” plaintiffs)

With that established, the Court concludes that Credit Suisse’s role in the public

dissemination of the notes is sufficient to establish its status as an underasitexxample, the

1 Deutsche Bank also argues in the alternative that even if it is a statutory

underwriter, it is entitled to the “due diligence” defense to Section 11 liabslighamerated in
15 U.S.C. 8§ 77k(b)(3). (DB Brief at 32—38ecause the Couhiblds that Deutsche Bank was
not an underwriter of the Zero Notésneed not reactiis argument.

54



Zero Notes’ public registration statement indicated that Credit Saissereseller of the notes,
“may be deemed to be [an] ‘underwriter[]’ within the meaning of the Seesidict” (Dkt. No.
146-57 at 30.) And the Second Circuit has previously figtth a statement alone to be
sufficient to establish party’sstatus agnunderwriter. SeeByrnes v. Faulkner, Dawkins &
Sullivan 550 F.2d 1303, 1311-12 (2d Cir. 1977) (constraipgellantsaas“participants in
the . . . distribution and accordjly . . . underwiters” where they arranged to have their stock
included in one of the . . . registration statements and were identified as putativeriiedeiny
the . . . prospecttis*? In addition, Plaintiffgoint toa number of othémportant roles Credit
Suisseplayedin the public distribution of the Zero Notes, including contributing to preparation
of the registration statement and having access to Enron’s internal books andfoecords
purposes of conducting due diligenc®CGBrief at 36; Dkt. No. 146-51 at 18.)

In response to all of this evidence, Credit Suessentially repeats argumetitatthe
Court already addressed and rejecteti@imotion to dismisstage that Credit Suisse minor
intermediary roldridgingtheinitial private issuance of the Zero Notes wiitleir ultimate public
dissemination is insufficient to establish thatriderwrotehe Zero Notes offering.CS Brief at
38-40.) As the Court explainadi that timeevidencethat Credit Suisse “indirectlyarticipated
in the purchase of the Zero Notes from Enron with a viethea@public] distribution of the
Notes . . . is sufficient for ulerwriter status because it &sSential in the actual distribution of

securities” Silvercreek248 F. Supp. 3d at 450 (quotimgre Lehman Bros650 F.3d at 178).

12 The Court recognizes that Deutsche Bank was similarly described inrthe Ze
Notes’ registration statement, lrrmphasizes again thataintiffs failure toadduce any
evidence that Deutsche Baaktually participated in the public “distribution” of the Zeros
defeats any attempt at relying on this statement as to Deutsche IBawntrast, the
underwriters irByrnes like Credit Suisse, clearlyngaged in actual “distribution” of the relevant
securities. 550 F.2d at 1306.
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And as the Court addressed above, Plaintiffs have produdicientevidenceanakingsuch a
showing.

Credit Suisse also emphasizes the small number of Zero Notes it purchasealtheor
public offering. (CS Brief at 39. But it points to no case supporting a theory thatimal role
in the distribution of a security is insufficientégtablish underwritestatusas a matter of law.
Such a theory would be at odds with the plain language of Sectjiovhich allows for liability
against &veryunderwriter” 15 U.S.C. 877k(a)(5)emphasis added), as well as this District’s
precedents interpreting the scope underwriter staked, ybrand 200 F. Supp. 2t 393
(“Congress enacted a broadidigion of underwriter status in order to include as underwréérs
persons who might operate as conduits for securities being placed into the handsvefstivei
public.” (emphasis addedhternal quotation marks and citations omitted)je Court declines
to adopt such a theohere.

Accordingly,Plaintiff’'s Section 11 claim against Credit Suissevives.

F. Texas Securities Act Claim

Silvercreek brings claims undarticle 581-33F(2) of theTexas Securities AGtTSA”)
against Deutsche Bank and Credit Suisse. (TAC 11 913F24establish liability for aiding
and abettingiolations of Texas securities lamder Article 581-33F(2) of the TSA, a plaintiff
mustshow “(1) the existence of a primary violation of the sétes laws, (2) that the aider has a
general awareness of its role in the violation, (3) that the aider gavarsiddsissistance in the
violation, and (4) that the aider intended to deceive the plaintiff or acted with sedidesgard
for the truth otthe representations made by the primary violatém.fe Enron Corp,. 235 F.
Supp. 2d 549, 568 (S.D. Tex. 2008¢ealsoTex. Rev.Civ. Stat. Ann. art. 581-33efendants
Credit Suisse and Deutsche Bank move for summary judgment on Silvercreek’saii84\ cl

arguing that Plaintiffs cannot satisfy their burden of demonstrating Befési substantial
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assistance, knowledge, or intent regarding Enron’s underlying violatibisBrief at 38-39;
CS Brief at 2337.)

As explained above, Silvercreek has adequatetgonstrated that genuine disputés
material fact exist as t©efendantdravingsubstantially assisted Enron’sfraud with
knowledge and intent to do s&ee supr&ection Ill.A. Thatis sufficient todefeat summary
judgment on PlaintiffsTSA claims

V. Conclusion

For the foregoing reasons, Defendants’ motion for summary judgs&RANTED IN
PART and DENIED IN PART All of the Defendantsimotions for summary judgment on
Plaintiffs’ aiding and abettingdudand civil conspiracglaims areDENIED. All of the
Defendants’ motions for summary judgment on Plaintiffs’ aiding and abettgigeet
misrepresentation claim a@BRANTED. Defendant Deutsche Barskhotion for summary
judgment on Plaintiffs’ Section 11 claim is GRANTED. Defendant Deutsche Bardkion for
summary judgment on Plaintiffs’ Texas Securities Act claim is DENIBBfendanMerrill
Lynch's motion for summary judgment on Plaintiffségligent misrepresentation claim is
GRANTED. Defendant Credit Suissersotion for summary judgment on Plaintiffs’ negligent
misrepresentation, Section 11, and Texas Securities Act claims is DENIED

The parties are directed to confer regarding trial datescaswbmit a joint letter by
October 22, 201&hatestimateghe length of trial angropogsdateswithin the nexisix months

for a trial
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The Clerk of Court is directed to close the motions at Docket Numbers 114, 115, and
121.

SO ORDERED.

Dated: Septembep8, 2018
New York, New York W

V J. PAUL OETKEN
United States District Judge
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