UNITED STATES DISTRICT CQURT
SOUTHERN DISTRICT OF NEW YOERK

______________________________________ X
Lucy aMADCR, et al., on behalf of :
themselves and all others similarly
situated, :

Plaintiffs, : 03 Civ. 0650

(KTD) (5WG)
-—against~
OFIHION & ORDER

ANGINELL ANDREWS, et al.,

Defendants. :
______________________________________ X

KEVIN THOMASZ DUREY, U.S.D.J.

Plaintiff Sheny=all Smith (Y"Plaintiff”) moved for an order
granting default Jjudgment against Lefendant Delroy Thorpe
(“Defendant”) pursuant to Rule 37(d) of the Federal Rules of
Civil Procedur=. For the tollowing reasons, T order Defendant
to appear for the continuation of his deposition within thirty
(30 days of the date of this order. I1f Defendant fails to
appear for his deposition within thirty (20} days, I will enter
default against him.

T. Background

FPlaintiff brought an individual damages action against
Defendant, a former correction officer with the New York
Department of Correctional Services (“0D0OC3”), for the harm she
suffered as a result of alleged sexual assault and harassment
while she was an inmate at Bedford Hills Correctional Facility.

Defendant appeared for his deposition on August 31, 2006 for
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seven nours, taking 40 minutes to review documents concerning
Defendant’s interacticon with a non-party inmate. Because cof the
late hour, the parties agreea to adijourn Defendant’s deposition
feor approximately a week until September 8, 2006. During the
continuaticon of his deposition, Plainliff plans Lo revisit
questions regarding Defendant’s personal relationships with
Flair=:1ff, the non-party 1nmate, and other inmates.

Before the depositicon could resume, DOCS opened an
investigation into Defendant kased on his testimony at the
deposition. The parties agreed to cxtend the adjournment until
the end of the investigation, which concluded in June 2007
{although FPlaintiff did not learn of its conclusion until June
2008) . DOCS substantiated aliegations that Defendant had
engaged in an improper relationship with a non-party inmate and
provided false information at his deposition in this action.
Defendant resigned from DCCS on July 11, 2007.

Cn May 14, 2008, Plaintiff served Defendant with discovery
requests. Defendant’s attorney, Cynthia Dolan, requested an
extension to reply because Defendant had gone missing sometime
before May 2008, and she was attempting to locate him.
Plaintiff also attempted to obtain a date for the continuation
of Defendant’s deposition, but Ms. Dolan responded in a letter
dated July 3, 2008, that Defendant’s whereabouts were stilil

unknown and she had retained a private investigator to locate



nim. Since then, Plaintifif has made numercus unsuccessiful
attempts to schedule the continuation of Detfendant’s deposition.
On May 28, 2009, Ms. Dolan and Plaintiff’s attorneys met and
conferred by telepnone about Dafencant’s whereabeuts and

Plaintiff’s intenticon o seek a default judgment under Rule

27 (d)

if Defendant —ontinued to be unavailabkble. Ms. Dolan agailn
acknowledged that she could not locate Defendant and agreed it
was appropriate for Plaintiff to alert the court to his
disappearance.

On August 14, 2009, Plaintiff served Ms. Daolan with
discovery regquests relating to punitive damages clalims against
Defendant. On August 21, 200%, Ms. Dolan confirmed that she
s£i1ll did not know the wherezbouts of Defendant and could not

chtain or produce the reguested documents. On September 2,

D

200%, Plaintiff meved for default judgment against Defendant
pursuant te Rule 37 (d).

Rule 37(d) provides that when a party fails to attend its
own deposition after being served with proper ncotice, a court
may order a range of sanctions, including “rendering a default
judgment zgainst the disobedient party.” Fro. R. Criv. P. 27(d) (3});
Fzino R, Civ. Po 27(b) (2) (A) {vi). The entry of default “is a harsh
remedy to be used only 1n extreme situations, and then only when

a court findg willfulness, pbad faith, or any fault by the non-

L



compliant litigant.” Agiwal v. Mid Island Mortg. Corp., 555
F.3d 285, 202 (2d Cir. 2009). Whi.= Eule 37 allows for less
harsh remedies, severe sanctlions may be nocessary o avold a

courage dilatory tactics,

)

situation where 2 court seems Lo “er
ar.d compliance with discovery orders . . . comel[s] only when the
sacks of counsel and the litigants were agalnst the wall.” Sieck
v. Russgo, 869 F.Z2d 131, 134 (2d Tir. 1989) (uphclding declsicon
to enter default after defendants Zailled to appear at their
depositions; .

Ir considering the possible range of sanctions, including
entry of aefault, the following tactors are rslevant: (1) the
willfulness of the non-compliant party or the reason for
noncompliance; (2) the efficacy of lesser sanctions; (3) the
duraticn of the pericd <f noncompliance, and (4) whether the
non-compl tant party had been warned of the consequences of
noncompiiance. Agiwad, bbb ©F.3d at 302.

Here, Defendant agreed fo the continuation of his
deposition but disappeared after learning of the adverse outcome
of the DOIZ Investigation. Defendant’s willfulness and bad
faith are evident from (1} his failure fo reszpond to his
counsel’s and Plaintiff’s repeated attempts at communication;
and (Z2) his faillure to cofIer any explanation for refusing to

complete nis deposition or respond to Plaintiff’s outstanding

discovery reguests. See id. at 303. Defendant’s counsel



{

provides nothing hut unsubstentiated speculation thaf Defendant
“may have been forced to leave the Country or 1s sick
sorewhere.”  See Neufeld v. Neufeld, 169 £.R.D. Z2EY%, 290
(5.2.N.Y. 19967 (“[A]ls the text of TRule 37(d ] makes clear, tne
party who has failed to appear for a deposition bears the burdsn
of demonstratine a substantial justification for her cbsence”)
Defzndant has been non-responsive to his discovery oblligalions
and has sta.led this litigation for well over onc year.
Moreover, Plaintiff has repeatedly warned Defendant of the
conseqguances of non-conpliance, specifically that Pla‘ntiff will
seek sanctions, including defaul- jJudgmernt.

That said, while Plaintiff has warned Defendant of hex
intention to seek sanctions against him, Defendant has not yet
been warned by the ccurt that his conduct constitutes
sanctionable benavior. Rule 27 contemplates some judicial
intervention between a notice of deposition cr discaovery
requests and ths impesition of sdnctions. See Daval Steel
Prods., a Liv. of Francosteel Corp. v. M/V Fekredine, 951 F.2d
1357, 1364 (2d Cir. 19923 . Cudicial intervention “serves o
alert the cffending party tc the sericusness of its
noencemplliance and . . . also functions as a final warning that

sancticons are iImminent, and specifically informs the

recalcitrart party concerning its obligaticens.” Id. at 1365.



I1f Defendant refuses to comply with this order, I will hbe
left with nc choice but to enter default against him, as lesser
sanctions are unlikely to bhe effective glven Defendant’s
repeated and categorical refusal to participatse any further in

the litigation. See Jones v, Niagara Frontier Transp. Auth.,

[
L
[
Lise

F.0d 731, 734 (24 Cir. 19887) (“The Magistrate . . . warned
Jones tnat defendants might move for sanctions, ‘bocause of what
lhe] construe(d] to be [Jones'] deliberate attempts to delay and

frustrate the discovery in this case.'”), cert. denied, 488 U.5.

i

B25 (1988); Schenck v. Bear, Stearns & Co., b83 F.2d 58, 59 (2d
Cir.1978) (reversing district court’s dismissal for failure to
prosecute, nating that “there had been no ... judicial
participation indicating that a dismissal might ke in the
offing”); Sieck, 869 F.2d at 134 (atfirming the granting of a
default Jjudgment where, after receiving a warning from the
court, defendants consciously absented themselves from scheduled
depositions).

ion

ITT. Tonclu

g}

Defendant i1z ORDERED to appear for deposition within thirty
{30) days of the date of this order. If he again fails to
appear for deposition within that period of time, I will enter

default against him.



S0 CRDERED
Dated: New York, N.Y.

November 18, 200
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KEVIN THOMAS [t
UNITED STATESZ DISTRICT JUDGE
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