Gamco Investors v. Vivendi Universal Doc. 97

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
IN RE VIVENDI UNIVERSAL, S.A. :
SECURITIES LITIGATION : OPINION AND ORDER
02 Civ. 5571 (SAS)
This document relates to:
03 Civ. 5911 07 Civ. 7370
07 Civ. 8156 07 Civ. 11484 : SR
09 Civ.2568 09 Civ. 2592 : | USDC SDINY
09 Civ. 2603 09 Civ. 7962 : DOCUMENT
: { ELECTRORICALLY FILED
X BOC &
SHIRA A. SCHEINDLIN, U.S.D.J.: HDATEFILED: _ §//9//0

o b e - 3

I. INTRODUCTION

Numerous plaintiffs filed individual actions after being excluded from
the certified class action In re Vivendi Universal, S.A. Securities Litigation (the
“Individual Plaintiffs™).! Most of the Individual Plaintiffs had their claims
dismissed pursuant to Morrison v. National Australia BankLtd.* on April 30, 2012

and May 17, 2012.> At a conference held on April 24, 2012, I instructed the

! See In re Vivendi Universal, S.A. Sec. Litig., 242 FR.D. 76, 109
(SD.N.Y. 2007).

2 130 S. Ct. 2869 (2010).

> See 4/30/12 Order [Docket No. 1131]; 5/17/12 Stipulation and Order
[Docket No. 1142].
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remaining Individual Plaintiff§,the GAMCO Plaintiffs, and the defendaritto
submit motions seeking to apply rulings from the class actiorh.doecty Media v.
Vivendi Universal SA.” to the Individual Plaintiffs and GAMCO Plaintiffs actions,
which have long been dormant, in an efto move them toward a resolution.
Defendants moved to apply the dayjea methodology from the July 5, 2012
Opinion and Order in the class acfita the Individual Plaintiffs and GAMCO
Plaintiffs actions. The Individual Plaintiffs and GAMCO Plaintiffs moved for

collateral estoppel on certain issues basethenjury verdict in the class action and

4 The remaining Individual Plaintiffs consist of AFA

Livforsakringsaktiebolag; AFA Sjukforsakringsaktiebolag;

Kollektivavtalsstiftelsen Trygghetsfonden TSL; AFA
Trygghetsforsakringsaktiebolag; Alecta Pensionsforsakring Omsesidigt; Caisse de
Depot et Placement du Quebec; DEKArdstment Gmbh; DEKA International
(Ireland) Limited; and Norges Bank.

> The GAMCO Plaintiffs consist of GAMCO Investors, Inc., GAMCO
Global Series Funds, Inc., Gabelli Capital Asset Fund, The Gabelli Value Fund,
Inc., The Gabelli Asset Fund, The GAND Mathers Fund, The Gabelli Global
Multimedia Trust Inc. The Gabelli Equifirust Inc., The Gabelli Covertible and
Income Securities Fund Inc., and GAMQ@@ernational Growth Fund, Inc.

6 The defendants consist of Vivendi, S.A. (“Vivendi”), Jean-Marie
Messier, and Guillaume Hannezo. Messier and Hannezo (the “Individual
Defendants”) are only defendants in three of the above-captioned actions. Nos. 07
Civ. 7370, 8156, and 11484.

! No. 03 Civ. 2175.

8 No. 02 Civ. 5571, — F.R.D. —, 2012 WL 2829556 (S.D.N.Y. July 5,
2012) (*July 5, 2012 Opinion and Order”).
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the April 11, 2012 Opinion and Order granting collateral estopdaberty
Media.® For the following reasons, defendants’ motions are granted and plaintiffs’
motions are granted in part and denied in part.
. DAMAGES METHODOLOGY

In the July 5, 2012 Opinion and Order, | ruled, with respect to the
class action, that “damages will be congalitising LIFO [last-in, first-out], where
sales of Vivendi ADSs during the Class Period will be matched against the last
ADSs acquired by a particular Class Memb@rl’ikewise, if any Individual
Plaintiffs or GAMCO Plaintiffs succeed mstablishing liability against any of the
defendants, a LIFO ni@odology will be appliedo calculate that plaintiff's
damages for the reasons more fully described in the July 5, 2012 Opinion and
OrderH

| also adopted a partial netting methodology for calculating damages

in the class actiotf. Under this methodology, “only those gains resulting from

o No. 03 Civ. 2175, 2012 WL 1203825 (S.D.N.Y. Apr. 11, 2012)
(“Liberty Media”). The collateral estoppel motion only pertains to Vivendi
because the class action jury did not find the Individual Defendants liable for any
claims.

10 July 5, 2012 Opinion and Order, 2012 WL 2829556, at *12.
o Seeid.
12 Seeid. at *11; 7/17/12 Order [Docket No. 1164].
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transactions occurring between the firstenialization date and the end of the
Class Period will be used to offset lossecurred during that very same periotl.”
To avoid any doubt, a subsequent Onqglerased that ruling in another manner:
“the gains a class member accruestigelling any shares after the first
materialization date offset a class mamb aggregate loss, regardless of when
those shares were purchasé&tFor the reasons stated in the July 5, 2012 Opinion
and Order;? the partial netting methodology willsal apply to calculate damages
in the event that any of the Individuakiitiffs or GAMCO Plaintiffs establish
liability against any of the defendants.

Vivendi also seeks a ruling that the Individual Plaintiffs and GAMCO
Plaintiffs are not entitled to prejudgmenterest, or are entitled to the measure
granted to the class; namely, “prejudgmiaterest based on the yield of a one-year
treasury note compounded annually starting August 14, 2002he Individual

Plaintiffs argue that this measure of interest is inappropriate in these actions to the

13 July 5, 2012 Opinion and Order, 2012 WL 2829556, at *11.

4 7/17/12 Order at 1 (quotations omitted).

15 SeeJuly 5, 2012 Opinion and Order, 2012 WL 2829556, at *11.
16 Id. at *16.



extent that my ruling was based on the delay that occurred during the class’action.
While the Individual Plaintiffs are correct that delay was one factor

that | considered in the July 5, 2012 Qpmand Order, my “primary” concern was

“to not provide plaintiffs with a windfall®™ | reasoned that “[b]Jecause plaintiffs

would likely have not received a significant return on their investments, any award

above the presumptive rate, based on the yield of a one-year treasury note, would

be speculative and result in a windfall for plaintiff$. The distinguishing factor

identified by the Individual Plaintiffs does not change the analysis more thoroughly

stated in the July 5, 2012 Opinion and OrdeAccordingly, if the Individual

Plaintiffs or GAMCO Plaintiffs succedd establishing liability against Vivendi,

they will be entitled to prejudgment interest based on the yield of a one-year

treasury note compounded annually starting August 14, 2002.

[ll. COLLATERAL ESTOPPEL

A. Applicable Law

o See Individual Plaintiffs’ Memorandum of Law in Opposition to

Defendant Vivendi, S.A.’s Motion to Establish the Method of Calculating
Damages at 2-3.

18 July 5, 2012 Opinion and Order, 2012 WL 2829556, at *16.
19 Id.
20 Seeid. at *14-16.



Collateral estoppel bars re-litigation of an issue where “(1) the
identical issue was raised in a p@ws proceeding; (2) the issue was actually
litigated and decided in the previous proceeding; (3) the party had a full and fair
opportunity to litigate the issue; and (4¢ttesolution of the issue was necessary to
support a valid and final judgment on the meritsA court should also consider
whether estoppel would be unfair to tefendant because the current plaintiff
could have easily joined the earlier actitre current suit was not foreseeable, the
defendant had little incentive to defene first action vigorously, or the second
action affords the defendant procedwpportunities that could cause a different
result??

B. Discussion

1. Individual Plaintiffs

In Liberty Media, | granted plaintiffs’ request for collateral estoppel
and barred Vivendi from relitigating ttgection 10(b) elements of falsity,
materiality, and scienté?. The Individual Plaintiffs present an even stronger

argument for collateral estoppel than LilyeMedia did, because the Individual

2L Boguslavsky v. Kaplan, 159 F.3d 715, 720 (2d Cir. 1998).
22 SeeParklane Hoisery Co. v. Shore, 439 U.S. 322, 330-31 (1979).

23 SeelLiberty Media, 2012 WL 1203825, at *5-8.
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Plaintiffs, like the class, purchasa®Ss on the New York Stock Exchange.
Because Vivendi has failed to raise anguanents with respect to the Individual
Plaintiffs, beyond what they raised witbspect to Liberty Media, collateral
estoppel against Vivendi with respectfatsity, materiality, and scienter is
granted?® To be clear, this establishes that Vivendi made fifty-seven materially
false/untrue or misleading statements that misstated or omitted Vivendi’s true
liquidity risk, and Vivendi made those statements with sciénter.

The Individual Plaintiffs reque&troader collateral estoppel effect
than | granted in theiberty Media action. First, they request collateral estoppel in
their favor on the element of loss causation. This request is based on the testimony
given by Dr. Blaine Nye in the claastion and Judge Holwell's February 2011
Opinion holding that Dr. Nye’s testimony was sufficient to support the class
verdict?®

Vivendi argues that because inflation did not increase with certain

24 The Individual Plaintiffs also filed this motion in No. 07 Civ. 7776,
which was dismissed on April 30, 2012 pursuaritwrison. Accordingly, the
motion in No. 07 Civ. 7776 is denied, and that case shall remain closed.

25 To be clear, this collateral estoppel ruling applies only to Vivendi, and
not to the Individual Defendants.

%6 SeelnreVivendi Universal SA,, Sec. Litig., 765 F. Supp. 2d 512,
555-63 (S.D.N.Y. 2011).



misstatements, findings of loss causatiotihhwespect to those statements were
superfluous and non-essentiatie verdict. While it is true that these statements
did notincrease inflation, the jury’s verdict indicates that they found that the
misstatements maintained the inflation.

Vivendi further argues that the maintenance theory only underscores
that loss causation was not essentightverdict because the jury could have
found that the statements maintainedatidin, or it could have reached the same
general verdict without making specific findings of loss causation as to those
statements. However, | am not awarey evidence in theecord at the class
trial that would indicate the jury’s vard was based on anything other than Dr.
Nye’s maintenance theory. Although the jury’s loss causation finding may not
have increased damages, but only maweththem, the finding of loss causation
was necessary for the jury to establgction 10(b) liability with respect to each
particular statement. Because the lossaaon issues relating to the Individual
Plaintiffs are identical to those ofdltlass, loss causation was actually litigated
and decided in the class action, angévidi had a full and fair opportunity to
contest loss causation, it is appropriatgrant collateral estoppel on the loss

causation element in the Individual Plaintiffs’ actiéhs.

2t This ruling in no way impacts the loss causation issue ihithesty

Media lawsuit, where this Court will soon be required to assess the sufficiency of
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Second, the Individual Plaintiffs request collateral estoppel barring
Vivendi from using the truth-on-the-markiieory to rebut the fraud-on-the-market
presumption of relianceThe jury in the class action found that plaintiffs had
established a presumption of reliance using the fraud-on-the-market theory.
Although Vivendi attempted to rebut tpeesumption of reliance by arguing that
the market already knew the truth that was omitted from Vivendi's statements, the
jury rejected this argumefft.Because all of the elements of collateral estoppel are
satisfied, Vivendi is barred from raising the truth-on-the-market defense in these
actions?

The Individual Plaintiffs suggest that remaining issues of reliance are
susceptible to summary disposition because they have submitted transaction
records and completed Rule 30(b)(6) depositiénalthough the Individual

Plaintiffs correctly note that reliance cha rebutted by showing that a plaintiff

Dr. Nye’s testimony to support the jury’s finding of loss causation. The loss
causation issues in theberty Media action are different from those presented in
the class action.

28 Seeid. at 584.

29 Of course, the Individual Defendants are free to raise a truth-on-the

market defense.

30 See Individual Plaintiffs’ Memorandum of Law in Support of Their

Motion for an Order Limiting the Issues to Be Litigated on Grounds of Collateral
Estoppel and for Partial Summary Judgment at 8 n.4.
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knew the truth concerning the fraud or that the plaintiff did not rely upon the
integrity of the market, Vivendi still vigorously argues that a lesser showing may
be legally sufficient to rebut the presumption of reliatic€he exact showing
required to rebut the presumption of reliance will be determined at the time |
resolve the scope of interrogatories that sent to claimants in the class action.
After that decision is made, which | will apply to these actions, the Individual
Plaintiffs’ actions will proceed throughdlsame targeted reliance discovery that
will occur in the class action. If, following that discovery, the Individual Plaintiffs
believe there are no material issuesaztfthey may then seek summary judgment.

2. GAMCO Plaintiffs

Vivendi argues that the collateral estoppel ruling should not apply to
the GAMCO Plaintiffs because “[tjhe genkrale should be that in cases where a
plaintiff could easily have joined in the earlier action . . . a trial judge should not
allow the use of offensive collateral estopp@lThe justification for the general

rule is that offensive collateral estoppel gives “the plaintiff . . . every incentive to

31 See July 5, 2012 Opinion and Order, 2012 WL 2829556, at *6-8
(noting that Vivendi argues that “[a]ny showing that severs the link between the
alleged misrepresentation and either theepreceived (or paid) by the plaintiff, or
his decision to trade at a fair marleice . . .” can rebut the presumption of
reliance).

32 Parklane Hoisery Co., 439 U.S. at 331.
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adopt a ‘wait and see’ attitude, in the hoipat the first action by another plaintiff
will result in a favorable judgment> However, the Supreme Court “concluded
that the preferable approach for dealing with these problems in the federal courts is
not to preclude the use of offensive ctalal estoppel, but to grant trial courts
broad discretion to determine when it should be appfted.”

In considering the circumstancesthis case, | find that GAMCO
Investors, Inc. did not adopt a “wand see” approach. Although GAMCO did
request to be deconsolidated from thesslon July 14, 2009, before Judge Holwell
issued the August 18, 2009 Order stating that the September 2009 trial would only
include the class plaintiffs, GAMCO did not make this decision in a bad faith effort
to curtail judicial efficiency — the primary concernRarklane Hoisery. Rather,
GAMCO Investors, Inc. wished to tris case with the other GAMCO Plaintiffs
because of the broad overlap of indwalized reliance issues unique to the
GAMCO Plaintiffs. Finally, | note thaBAMCOQO'’s request to be deconsolidated
from the class is only one factor in tRarklane Hoisery analysis; the other factors

are identical to the analysmth respect to the Individual Plaintiffs and Liberty

33 Id. at 330.
34 Id. at 331.
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Media. Accordingly, collateral estodgds granted for GAMCO Investors, Ifitto
the same extent as granted to the Individual Plaintiffdeed, denying the motion
by GAMCO Investors, Inc. would cause fgeater judicial inefficiencies.

However, this ruling does not yet apply to the action of the remaining
GAMCO Plaintiffs (the “Mutual Funds Action™. The stay on the Mutual Funds
Action was only recently lifted, and ¥endi has not yet responded to the
Complaint’” Because there has been no discovery yet in the Mutual Funds Action,
| cannot determine whether that case pregbetsame issues as the class action.
Accordingly, the motion for collateral estoppel in the Mutual Funds Action is
denied without prejudice, with leave to ren&w.

3. Messier

Finally, | note that, should any of the actions in which Messier is a
named defendafitproceed to trial, Messier would be severed. As stated in the

Liberty Media Opinion, it would be unfairly prejudicial to Messier to have a joint

3 No. 03 Civ. 5911.
36 No. 09 Civ. 7962.
3 See 8/2/12 Order, No. 09 Civ. 7962 [Docket No. 12].

38 The plaintiffs in the Mutual Funds Action should submit a letter in
advance of the January 8, 2013 conferergeesting application of the collateral
estoppel ruling to the Mutual Fundsthan, if they believe it appropriate.

39 No. 07 Civ. 7370, No. 07 Civ. 8156, No. 07 Civ. 11484.
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trial with Vivendi where the jury would be instructed that Vivendi made fifty-
seven materially false/untrue or misleading statements that misstated or omitted
Vivendi's true liquidity risk, and Vivendi made those statements with scienter.
Because the class action jury exonerdtedsier of liability on all claims, the
collateral estoppel motions are granted only to the extent that Messier would be
severed from any trial of Viven(i.
IV. CONCLUSION

For the foregoing reasons, defendants’ motions to apply the damages
methodology contained in the July 5, 2012 Opinion and Order are granted and
plaintiffs’ motions for collateral estoppeleagranted in part and denied in part.
The Clerk of the Court is dicted to close these motigiisThe conference
previously scheduled in the Individual RFiaffs and GAMCO Plaintiffs actions for

September 12, 2012 at 4:30 p.m. isved to September 11, 2012 at 3:00 p.m.

40 Although Hannezo appears to have been dismissed as a defendant in

the remaining Individual Plaintiff actiorm failure of service grounds, if any trial
were to proceed against him, he wobh&severed from the trial of plaintiffs’
claims against Vivend..

4l Nos. 02 Civ. 5571 [Docket No4149, 1153, 1155, and 1157]; 03 Civ.
5911[Docket No. 89]; 07 Civ. 7370 [Dé&et Nos. 99 and 103]; 07 Civ. 7776
[Docket No. 98]; 07 Civ. 8156 [Dockétos. 115 and 119]; 07 Civ. 11484 [Docket
Nos. 99 and 103]; 09 Civ. 2568 [Docket No. 27]; 09 Civ. 2592 [Docket No. 40]; 09
Civ. 2603 [Docket No. 36]; 09 Civ. 7962 [Docket No. 5].
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SO ORDERED:

$hita A. s'cﬁeindlﬁ\

U.S.D.J.

Dated: New York, New York
August 10, 2012
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