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Civil Application (J-m} 1008/06 Elon Moreh Seminary Society v. State of Israel
The Courts
The Jerusalem District Court Civil Application 1008/06
In Main File: Civil File 4049/02

Before: The Honorable Judge Boaz Okun Date: April 23, 2006
In the matter of: Elon Moreh Seminary Society

Represented by: Moshe Glick et al.

Plaintiff
v,

1. The State of Israel

2. The Legal Aid Custodian

3. The Minister of Justice

4. The Palestinian Authority

Represented by Legal Counsel:
| 1-3. Jerusalem District Attorney’s Office
4.  Yosef Armon, Adv.
Defendants

Mini-ratio:

e Public international law — Occupied territories — Enforcement of judgments in areas of the

Palestinian Authority

s  Execution proceedings — Judgment — Execution
A ruling was made in favor of the Plaintiff against the estate of a person who resided in Area A of the
Palestinian Authority. The person’s estate ignored the ruling and did not pay, as a result of which the
Plaintiff sought to execute the ruling,
The hearing revolved around the question of whether the authorities of the State of Israel or the Palestinian
Authority could be sued, as a result of difficulties in enforcing Israeli judgments in areas within the control
of the Palestinian Authority?

The District Court dismissed the claim summarily with prejudice and ruled as follows:

According to an interim accord signed between Israel and the Palestinian Authority (hereinafter: the
“Interim Agreement”), the powers of judgment execution in Area A rested with the Palestinian Council.
Isracl and the Palestinian Council would enforce judgments rendered by judicial bodies of each of the
parties as if they had been made by their own judicial bodies. Israel enacted the Implementation of the
Interim Agreement Regarding the West Bank and Gaza Strip Law (Jurisdictional Authorities and Other
Provisions) (Legislative Amendments) Law, 5756-1996 (hereinafter: the “Implementing Law™). The
Implementing Law set forth mechanisms for legal
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assistance which were intended to comply with, infer alia, the requirement to execute reciprocal
enforcement proceedings of judgments between the Palestinian Authority and Israel. The Plaintiff
asserts that the Palestinian Authority does not enforce judgments rendered by Israel and, therefore, the
Interim Agreement was entered into negligently, that the Plaintiffs breached a statutory duty, and that
it should assume the legality of a third party in favor of whom the Interim Agreement was made.
Therefore, the Plaintiff petitions for indemnification by the State of Israel and the Palestinian
Authority in respect to the damages sustained by it.

The Occupied Territories were not part of Israeli sovereignty, but were subject to Israeli military
control and the military commander was the supreme power. The Interim Agreement changed the
status of the Occupied Territories by transferring a portion thereof to the control of the Palestinian
Authority, control which was accompanied by indicators of sovereignty.

Since the Occupied Territories were not part of the State of Israel, the enforcement of judgments was
not automatic. In order to give effect to Israeli judicial decisions in the Occupied Territories, a dual
aclivity was required: the provision of training in Israeli law to Israeli executory bodies in performing
activities relating to the Occupied Territories, and, in tandem, enactments by the IDF commander, by
virtue of which such activities were valid in the Territories.

In a similar vein, the law applicable to the Territories, at that time, enabled the execution of Israeli
Jjudgments within a certain framework, as a result of a combination of provisions of the “internal” law
and the law which was applied by the military commander in the Occupied Territories.

The Interim Agreement changed this situation. In this regard, the Occupied Territories became more
closely identified with the status of territory “outside of Israel.” In the Interim Agreement Israel
recognized the fact that it had no power to perform acts of execution in those territories under the
control of the Palestinian Authority, absent a permit for such acts from the Palestinian Authority.

What is the significance of the change from the perspective of the Israeli litigants? The Israeli litigants
had no rights to perform acts of execution in the areas of the Palestinian Authority. A change in the
method of execution in the Occupied Territories is a change which is outside of the reach of residents
of Israel and its citizens, who can, prima facie, raise no claim in this regard.

Does a cause of action exist as a result of these changes to the law? Legislative acts performed in
Israel do not generate, per se, a cause of action. Nor does there exist any inherent right that a statutory
instrument will last forever or will not be changed. The legislative act can even apply, within certain
limitations, retroactively, and there is no difficulty in actively applying a change in the legislation in
general and in civil legislation in particular.

That said, legislative acts are not immune to judicial review. Residents of the Territories and of Israel
can challenge a law if it violates basic rights and does not comply with the provisions of the limitation
clause. In the case at hand, the change does not violate basic rights of the individual in Israel.

No claim can be made according to which the Implementing Law violates basic rights of the Plaintiff
and it goes without saying that the Plaintiff is not able to attack the law or the legislator, or raise any
claim against them on grounds of negligence, breach of statutory duty or breach of contract in favor of
a third party.
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Ruling
1. Can authorities of the State of Israel or of the Palestinian Authority be sued, as a result

of difficulties in enforcing Israeli judgments in areas subject to the control of the Palestinian
Authority? This question was raised by Defendant 4, the Palestinian Authority, in a motion
filed by it for summary dismissal of the claim without prejudice. Defendants 1-3, the State of
Israel and functionaries therein, raised a similar claim in their statements of defense. I have
therefore ordered the Plaintiff, at my own initiative, to file a written response also in respect
to the claim made by these Defendants (see: Application for Leave to Appeal 4286/01 Gil v.
Ayalon, Supreme Court Compendium 2001(4), 621). The Defendant did so and noted that the
claim required factual clarification.

The alleged cause of action — failure of enforcement in the occupied territories

2. The Plaintiff is a non-profit organization which engaged in the acquisition of lands in
the area of Judea and Samaria. The Plaintiff concluded three land purchase transactions
involving property situated in the Lavad village in Area A of the territories of Judea and
Samaria. The transactions were executed in reliance on a declaration made by the village
sheikh to the effect that the sellers were the lawful owners of the land. In the course of time, it
became apparent that these representations were false. The transactions were not carried out.
‘The Plaintiff sued the sheikh and requested reimbursement, infer alia, for the money paid

over in consideration for the land purchase.

The Tel Aviv District Court accepted the claim. On September 27, 2000, a ruling was made
against the estate of the sheikh, who had died in the interim. The sheikh’s estate ignored the
ruling and did not pay. The Plaintiff sought to execute the ruling.

3. According to an interim accord signed between Israel and the Palestinian Authority on
September 28, 1995 (the “Interim Agreement”), the powers of judgment execution in Area A,
in which the late sheikh lived, resided with the Palestinian Council. In Article 1V(3) of the
legal supplement to the Interim Agreement, it was determined that Israel and the Palestinian
Council would execute judgments rendered by the judicial organs of each of the parties as if
they had been made rendered by their own judicial organs. Israel enacted the Implementation
of the Interim Agreement Regarding the West Bank and Gaza Strip Law (Jurisdictional
Authorities and Other Provisions) (Legislative Amendments) Law, 5756-1996 (hereinafter:

3
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the “Implementing Law™). The Implementing Law amended the supplement to the Extension
of the Emergency Regulations Law (Judea and Samaria and Gaza Strip — Jurisdiction in
Offenses and Legal Aid), 5738-1977 (the “Legal Aid Law”)} and set forth mechanisms for
legal assistance which were intended to comply, inter alia, with the requirement to execute
reciprocal enforcement proceedings of judgments between the Palestinian Authority and

Israel.

4. In practice, the Plaintiff found itself helpless. The Plaintiff claims that the Palestinian
Authority does not enforce judgments rendered in Israel. On this basis, the Plaintiff considers
that the execution of the Interim Agreement was performed negligently, because it did not
contain adequate guarantees for the enforcement of judgments rendered in Israel. The Plaintiff
even considers that the Defendants breached a statutory duty, emanating from the
Implementing Law and the Legal Aid Law. Moreover, the Plaintiff claims that it should
assume the legality of a third party in whose favor the Interim Agreement was made.
Therefore, the Plaintiff petitions for indemnification by the State of Israel and the Palestinian
Authority in respect to the damages sustained by it.

For the purpose of the summary motion to dismiss the action with prejudice, the factual
claims of the Plaintiff will be accepted in full. On the basis of these claims, an examination
will be made of the legal status in the Occupied Territories in general and in the field of

enforcement in particular.

The status of the "territories” — from occupied fterritory to quasi-sovereign territory

5. Area A was never part of the territory of the State of Isracl. It formed part of territories
which were occupied by Israel. In these territories, a different legal system was in place, other
than that which existed in Israel. Concepts such as the application of Israeli law or rights of
Israelis by virtue of Israeli law are not relevant in these territories (Civil Appeal 300/84 Abu
Attia v. Arabtisi, IstSC 39(1) 365; Civil Appeal 1432/03 Yinon Manufacture and Marketing of
Food Products Ltd. v. Majada Quaran, Supreme Court Compendium 2004(3) 1988). Such
application is only possible by virtue of an express piece of Israeli legislation, which would
then bind the courts of Israel.

Israel enjoyed effective control of the Occupied Territories. This control was attained through

the Israel Defense Forces. As a result, the forces of the ruling power which commanded these
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territories prior to their seizure by Israel were suspended, and the Israel Defense Forces
military commander assumed the powers of the previous authority (High Court of Justice
337/71 Al-Jamaya v. Minister of Defense, ISISC 26(1) 574). In this manner, the military
governor became the source of power in those territories. In the words of Justice Vitkun in
High Court of Justice 302/72 Abu Hilo v. Government of Israel, 1sTSC 27(2) 169:

We must recognize, above all, the fact that both
according to Israeli law and according to international
law the supreme military commander in the Territory,
and no other person, constitutes the sovereign
legislator (due to the suspension of the sovereignty of
the foreign sovereign so long as the Territory is
occupied by the military).

Justice Vitkun was a minority opinion in that case, but this position was accepted by the
bench and even Justice Landoi noted that “(e)xternally, i.e. in terms of the world’s legal
systems, it is clear that acts of the military governor outside of the Territory subject to the law
of the State of Isracl—both executory acts and legislative acts—originate in the conventional
laws of war...” The power of an Isracli court to examine such acts emanated from the fact that
the military governor constitutes, being in Israeli territory, part of the Isracli executive
authority, enabling the validity of its acts as an administrative authority to be examined. In
other words, the military commander wears two hats: when acting in the Territories he serves
as the supreme lawmaker, while when acting in Israel he serves as an administrative authority
subject to judicial review. From this point on, the assumption was that the IDF and its
commanders “carry in their bosom,” to borrow a phrase from Justice Barak, the Israeli
administrative law (High Court of Justice 7015/02 Ajuri v. Commander of IDF Forces in West
Bank, 1s1SC 56(6) 352), and they did so even while fulfilling the task of “sovereign™ or, more
precisely, alternate and temporary sovereign.

6. The Israel Defense Forces military commander of the Occupied Territories issued a
proclamation, known as the Law and Administration Proclamation (Judea and Samaria) (No.
2), 5727-1967. The proclamation set forth the law applicable to the area (the “Proclamation”).
The provisions of the Proclamation were also consistent with regulation 43 of the Supplement
to the 1907 Hague Regulations Regarding the Law and Customs of War On Land, viz. The
Fourth Hague Convention (see High Court of Justice 393/82 Jam'iat Askan Elma’almoon v.

b

Nevo Publishing House Ltd. nevo.co.il The Israeli Legal Database




Case 1:04-cv-00397-GBD  Document 44-10  Filed 07/30/2007 Page 8 of 38

Civil Application (J-m) 1008/06 Elon Moreh Seminary Society v. State of Israel

Commander of the IDF Forces in Judea and Samaria, IstSC 37(4) 785, at p. 793). The
Proclamation determined that the law that existed in the area prior to June 7, 1967 would
remain in force so long as it did not contradict any statutory instrument enacted by the
military commander for the Territories. These provisions, and not Israeli law, constituted the
binding legislation in the Occupied Territories. The occupied territory itself did not form part
of the area of the State of Israel and the principles of governance there were outside of the
jurisdictional competence of the Israeli courts (for a detailed description, see A. Kanor “Israel
and the Territories: Private International Law, Public International Law and What Lies
Between Them,” Law and Administration 5 (5765) 551, 563; Civil Appeal 179/77 Bank
Leumi Le’Israel v. Hirschberg, IstSC 32 (1) 617).

7. This was the situation commencing from 1967. It did not confer any rights on Israeli
governing authorities to act in the Occupied Territories without any express provision in the

internal law of the Territories and an appropriate provision in Israeli law.

8. The Interim Agreement and the Implementing Law related to the “status of the
Occupied Territories,” according to the objects clause of the Law. They changed the
normative state of these areas in a fundamental manner. A portion of the Territories was
thenceforth defined as “areas of the Palestinian Council.” In this manner, recognition was
given to the status of the “Palestinian Authority” in these Territories (section 1 of the
Supplement to the Legal Aid Law). There is no need to consider, in the case at hand, the
question of the exact legal status of the said Palestinian Authority. It is a complicated matter.
It is enough to say that the Palestinian Authority, at least in the territory of Area A, was
granted certain prerogatives belonging to the sovereign. Even this statement is not simple.
First, the Authority was not granted all of the powers accorded to a sovereign. Secondly, the
expression “granted” needs to be divested of its usual connotations, because the status of the
Palestinian Authority is not dictated only by the internal law of Israel. The Palestinian
Authority is not a creation of this law, and is not governed by it, as we are not dealing with an

internal legal persona, like a non-profit organization or a comparny.

At the same time, it is clear that the Interim Agreement changed the status of the Palestinian
Authority in Israeli law, by ifs very recognition of its competence in respect to parts of the
Occupied Territories. The recognition of this status has numerous legal ramifications. In
practice, the Palestinian Authority acquired the status of a quasi-sovereign body, in control, de
facto, of a parcel of the State’s land. One of the salient manifestations of this is the

6
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establishment of a Palestinian Police Force (see section ! of the Supplement to the Legal Aid
Law). Another indicator is a determination which limits Israeli juridical authority, transferring
the powers of government in respect to those who are not Israeli, even if the matter is not
stated expressly, to the Palestinian legal authorities (section 2(d) of the Supplement to the
Legal Aid Law).

9. This status of the Palestinian Authority became more and more pronounced with
Israel’s departure from the Gaza Strip, and its relegation of the control of that area to the said
Palestinian Authority (J. A. Frowein, “De Facto Regime,” in R. Bernhardt (ed.}, Encyclopedia
of Public International Law (1992) Vol. I, 966; E. Benvenisti, “The Status of the Palestinian
Authority” in E. Cotran and C. Mattat (eds.), The Arab-Israeli Accords: Legal Perspectives
(1996), 47, A. Kanor “Israel and the Territories: Private International ILaw, Public
International Law and What Lies Between Them,” Law and Administration 5 (5765) 551,
568). Practically speaking, the Palestinian Authority complies—even if only in a weak and
haphazard way—with the main requirements which constitute a state, including territory,
population and government (or the enforcement of its sovereignty on the population).
Notwithstanding this, the Authority is not recognized as a state by most countries of the
world. But the question of recognition is primarily one of declarative significance. Moreover,
international law operates in the substantive plane and not the formal plane. Therefore, the
greater the number of elements of sovereignty by the Palestinian Authority, including the
establishment of elected institutions, international standing, territory subject to its sole
control, police forces, independent currency, etc., the greater the similarity becomes between
it and a political entity, and the greater will be the tendency to apply to the Authority the laws

that relate to a state, even without such formal recognition.

An equal has no authority over an equal

10.  The recognition of the Palestinian Authority as possessing sovereign qualities in
respect to a portion of the Occupied Territories requires a response also in terms of customary
international law. The Palestinian Authority exercises policing and juridical powers in those
areas subject to the authority of the Palestinian Council under the Interim Agreement. It
exercises such powers also in the areas of the Gaza Strip. The delegation of such
responsibility implies also the grant of powers. It is not possible for the Palestinian Authority

7

Nevo Publishing House Ltd.  nevo.co.il  The Israeli Legal Database




Case 1:04-cv-00397-GBD  Document 44-10  Filed 07/30/2007 Page 10 of 38

Civil Application (J-mj} 1008/06 Elon Moreh Seminary Society v. State of Israel

to be thrown into no-man’s land where it will receive responsibility but not the authority to
exercize powers and the right to demand a sovereign status vis-a-vis a different sovereign
power. The demand for such powers derives from the very act of conferring the signs of
sovereignty. Thus, in the old case of Underhill v. Hernandez 168 U.S. 250 (1897), the

following determination was made (at p. 252):

Every sovereign state is bound to respect the
independence of every other sovereign state, and the
courts of one country will not sit in judgment on the
acts of the government of another done within its own
territory. Redress of grievances by reason of such acts
must be obtained through the means open to...
sovereign powers as between themselves.

These rules do not apply directly to the Palestinian Authority, so long as it has not been
recognized as a state. However, it is not possible to ignore those aspects of sovereignty which
have been granted to the Authority and its Territory. Some of these receive explicit expression
in the Interim Agreement and the Implementing Law, by the very act of reigning in Israeli
legal powers in the Territories. Even those spheres which do remain under its jurisdiction, for
instance in the criminal domain, derive not from the military commander or Israeli law, but
the Interim Agreement itself. The significance of this is that even if full sovereignty has not
been recognized, the Interim Agreement adopts, as a matter of practice, in relations between
Isracl and the Palestinian Authority, the rule in customary international law according to
which “an equal has no authority over an equal” (par in parem non habet imperium), meaning
that one sovereign state does not exercize dominion over, and does not sit in judgment
against, another sovereign state. Concededly, there is no express adoption of this rule in the
Interim Agreement, but it serves as a starting point as a result of which Palestinian consent
was required for any activity of Israel liable to violate sovereignty, including the execution or

enforcement of criminal judgments.

11.  Morcover, the origin of this rule is in customary international law. In the words of
Emmerich de Vattel, The Law of Nations or the Principles of Natural Law (1758) (at p. 137):

Nature has established a perfect equality of rights
among independent Nations. In consequence, no one

8
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of them may justly claim to be superior to the others.
All the attributes which one possesses in virtue of its
freedom and independence are possessed equally by
the others.

See, in this regard, also S. Wasserstein Pessburg, “Report of the Public Committee to Prepare
an Immunity Law for Foreign States” (Ministry of Justice, Foreign Ministry, 2005) on p. 4
(the “Committee Report™).

It emerges that there is no need for any special provision of law in order to invoke the
operation of the “parity rule.” In its original form, this rule applies to “equals,” viz. sovereign
states. An argument can be made that because immunity is a state’s prerogative, this rule
applies only to states. However, the standing of the Palestinian Authority and its quasi-
sovereign status in all or part of the Occupied Territories mean that the logic of immunity
applies to it. And, indeed, international convention shows that the courts in various countries
have not always stuck rigidly to the requirement of a “state” as a condition for exercizing
immunity. This is especially true in those cases involving state entities with whom a special
political connection exists with the state forum or where there exists a difficulty in defining
the other sovereign body. The difficulty that at times exists in answer to the question “who is
a foreign country” requires the adoption of a functional approach, which determines that the
question of immunity will be derived from the functional, governing aspect of the relevant act
and not from the formal aspect of its executor (p. 5 of the Commitiee Report). Accordingly, a
political unit was also recognized within a state as a state for the purpose of acquiring
immunity. The functional test leads to the conclusion according to which a state which does
not even recognize a different entity as a state is not discharged from upholding rights
bestowed on that other entity under international law. Therefore, for the purpose of exercizing
immunity, “{tJhe court should not be subject to a rigid statutory definition or to dictates of the
executive authority” (p. 7 of the Committee Report). Such an examination reveals that the
Palestinian Authority enjoys immunity. This was the situation even without the Interim
Agreement, and this is certainly the case by virtue of this Agreement. The Agreement itself
determines that the powers of the State of Israel in those territories are now the product of the
arrangement reached by the parties, and this is the legitimate source for Israel’s activities in
these territories (alongside other rules of international law). This conclusion is required by

virtue of the plethora of elements of sovereignty in the workings of the Palestinian Authority,
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which find expression in effective control of at least certain parts of the Occupied Territories
(ibid., para. 9).

12, To summarize this point: The Occupied Territories were not part of Israeli
sovereignty. They were subject to Israeli military control. The military commander was
sovereign. The Interim Agreement changed the status of the Occupied Territories. It
transferred part of the Territories to the control of the Palestinian Authority. This control was
accompanied with elements of sovereignty. The Implementing Law accorded Israeli
recognition to this status of the Palestinian Authority. This recognition does not mean
recognition of the Authority as a state. Such recognition is dependent on a formal act of the
Government of Israel and such an act was not performed (Civil File (Jerusalem) 2538/00
Nuritz v. The Palestinian Authority, Tak-Meh 2003(1) 4968, at p. 4975). However, even
without such recognition, the Palestinian Authority enjoys the application of appropriate rules
of customary international law, including that of immunity. The application of this rule has
nothing to do with the answer to the question of whether the Palestinian Authority constitutes
a state. It is enough to say that it is a sovereign or quasi-sovereign body which imposes its
authority on an area regarded by Israel as “outside of Israel.” The application of immunity to
the Palestinian Authority is also derived from a reading of the aims of the Interim Agreement
and the Implementing Law.

We will now proceed to examine the question of the enforcement of Israeli judgments in the

Territories.

Enforcement of judgments

13.  Because the Occupied Territories did not form part of the State of Israel, the
enforcement or execution of judgments in those Territories was not automatic. In order to give
effect to Israeli judicial decisions in the Occupied Territories a dual activity was required: the
provision of training in Israeli law to Israeli executory bodies in performing activities relating
to the Occupied Territories, and, in tandem, enactments by the IDF commander, by virtue of
which such activities were valid in the Territories. Similarly in respect to the service of
documents: the Rules of Procedure (Service of Documents to the Occupied Territories), 5730-

1969, determined that documents could be served in the area in the same manner as service
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could be effected in Israel. The area was defined as “each of the territories occupied by the
Israel Defense Forces.” This was not sufficient. The commander of the Judea and Samaria
area promulgated an Order Concerning Legal Assistance (Judea and Samaria) (Number 348),
5730-1969, in which he authorized the service of a document which was dispatched from an
Israeli court in this manner. Only when this dual activity was performed was it possible,
according to Israeli law, to perform service according to law in the Occupied Territories (see
also B. Bracha, “Service of Process to the Occupied Territories” Mishpatim D (5732) 119).

In a similar vein, the law applicable to the Territories, at that time, enabled the execution of
Israeli judgments within a certain framework (the provision in section 4 of the Order
Concerning Legal Assistance (Judea and Samaria) Number 348, 5730-1969). This execution
was not the result of the actual military control, but was a combination of provisions of the
“internal” law and the law which was applied by the military commander in the Occupied
Territories.

14, The Interim Agreement changed this situation. In this regard, the Occupied Territories
became more closely identified with the status of territory “outside of Israel.” In the Interim
Agreement Isracl recognized the fact that it had no power to perform acts of execution in
those territories under the control of the Palestinian Authority, without receiving a permit for
such acts from the Palestinian Authority. Such a permit can be either blanket and general in
nature by virtue of the Interim Agreement or specific, in respect to each individual case (see
the Supplement to the Legal Aid Law, section 3B and section 9, respectively). Limitations on
Israel’s power to perform acts of execution in this territory derive not only from the ruling
authority conferred on the Palestinian Authority in the Occupied Territories, but also from
internal limitations which prescribe the powers of the legal authorities in Israel.

15. What is the significance of the change from the perspective of the Israeli litigants?

We have seen that the Israeli litigants had no rights to perform acts of execution in the areas
of the Palestinian Authority. To the extent that such powers were entrusted to Israeli judicial
authorities, they were the product of Israeli law and in tandem of the law that applied in the
Occupied Territories. Even if the Israeli litigants have influence over the Israeli legal system,
they did not have, and never had, any direct influence on the legal system in the Occupied
Territories. This system was managed by the military governor, who was subject to Israeli
administrative supervision and to international law. Therefore, a change in the method of
11
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execution in the Occupied Territories is a change which is outside of the reach of residents of
Israel and its citizens, who can, prima facie, raise no claim in this regard. The changes to the
execution proceedings, which were made in the framework of the Interim Agreement, were
not dependent solely on the desire of Israel, but also on the wish of the other sovereign power,
first the military governor who replaced the sovereign who was suspended upon the military

conquest, and now the “quasi-sovereign,” who replaced the military commander for this

purpose.

16.  Does a cause of action exist as a result of these changes to the law?

Legislative acts performed in Israel do not generate, per se, a cause of action (High Court of
Justice 975/89 Nimrodi Land Development Ltd. v. Dov Shilanski, Knesset Chairman, 1srSC
45(4) 153, at p. 157). Nor does there exist any inherent right that a statutory instrument will
last for ever or will not be changed. The legislative act can even apply, within certain
limitations, retroactively (Prisoner’s Petition Appeal 1613/91 Arbib v. State of Israel, 1srSC
46(2) 765, p. 775), and there is no difficulty in actively applying a change in the legislation in
general and in civil legislation in particular. Limitations on the application of laws in this
manner will be imposed only if they have the effect of punishing a certain sector of the public
(Dobbert v. Florida 97 SCt 2290 (1973)). In any event, neither citizens nor residents are
entitled to request the continuation of the legal status quo and to sue the State on such a
ground, just as they are unable to sue the State for not changing a legal status which is to their
detriment. Just as residents of the Territories are not able to sue the State for enacting laws
which enable the execution of Israeli judgments in the Occupied Territories, so, too, are
residents of Israel unable to sue the State for changing this state of affairs.

17.  That said, legislative acts are not immune to judicial review. Residents of the
Territories could challenge legislation in the Territories by administrative means, if it
controverted the principles of customary international law. Residents of the Territories and
Israel alike can challenge a law if it violates basic rights and does not comply with the
provisions of the limitation clause (see, for example, High Court of Justice 1715/97 Bureau of
Investment Managers in Israel v. Minister of Finance, IstSC 51(4) 367). In the case at hand,
the change does not violate basic rights of the individual in Israel. Even if we regard the right
of execution as subsumed under the right to property in the wider sense, the constitutional

change does not violate any inherent right, because the ability to execute judgments in the
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Occupied Territories was suspended in mid-air and was the product not only of Israeli law but
also of the law that applied to the Occupied Territories in relation to which residents of Israel
have no direct say, in any material manner. The change performed via the Implementing Law
could also have been performed by an order of the military commander. Even then the
Plaintiff would have had no cause of action against the military commander or against the

Israeli authorities.

18.  Indeed, someone who performs land transactions in an area subject to the control of
the military governor, whose legal status has not yet been finalized, and as a result is also
forced to have recourse to execution proceedings in those territories, took a calculated risk ab
initio. His risk is like the risk of one who performs a land transaction abroad. He was
dependent on legislation that applied in those territories and had no basis to reason that this
legislation would remain in force or that as a result of its change he would be entitled to a
cause of action against Isracli governing bodies. It follows from this that no claim can be
made according to which the Implementing Law violates basic rights of the Plaintiff and it
goes without saying that the Plaintiff is not able to attack the law or the legislator, or raise any
claim against them on grounds of negligence, breach of statutory duty or breach of contract in
favor of a third party.

The above reasoning leads me to dismiss the claim summarily with prejudice against all of the
Defendants. ‘

The Palestinian Authority

19.  The Interim Agreement was signed by the Palestinian Authority not in its capacity as
an internal legal entity in the Isracl politic. The Palestinian Authority is a legal entity which
operatés pursuant to international law, by virtue of which it enters into international
agreements. The Interim Agreement accorded to this entity, also vis-3-vis Israel, the status of
a sovereign or quasi-sovereign authority, in Area A. This status of the Palestinian Authority
was reinforced with the conclusion of the disengagement plan. It is not possible to ignore
clear signs of sovereignty in the Occupied Territories, such as elections, policing, independent

international law relations etc.

20.  The status of the Authority as a quasi-sovereign body does not block the possibility of
a claim being made against it in Israel. It blocks such a claim only if the Authority acted as a
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quasi-sovereign body (Leave to Civil Appeal 7092/94 Her Majesty the Queen in Right of
Canada v. Edelson, Supreme Court Compendium 97(2) 292, at p. 309). Execution is a clear
manifestation of a sovereign act, which is distinct from an act in the private sphere. It is
conventional to state that the immunity from execution is contained in the hard core of
immunity. It follows that the Palestinian Authority cannot be sued in Israel on this basis,
because the principle that there is no coercion between equals applies to it.

21.  However, even if we were to assume that such proceedings could be commenced, it
cannot be asserted that the Palestinian Authority was negligent vis-a-vis the Plaintiff, by
seeking to rely on the applicability of the principles of sovereignty, which prevent “direct-
dial” style execution. The assumption of elements of sovereignty by the Palestinian Authority,
including in the sphere of execution of foreign judgments, forms part of the essence of the
agreement which was made and part of a legitimate interest from the perspective of the
Palestinian Authority.

22. The same applies in respect to a breach of statutory duty. International agreements,
interim agreements included, are not integrated as a matter of course and do not become part
of the applicable law in Israel so long as they have not been adopted by way of legislation
(High Court of Justice 2717/96 Eli v. Minister of Defense, IstSC 50(2) 848). To this end, the
Implementing Law was enacted and the Legal Aid Law was amended. These laws regulate the
manner of performing undertakings by the State of Israel towards the Palestinian Council by
virtue of the Interim Agreement, and they therefore contain debts owed only by Israel and not
by the Palestinian Authority. The latter is admittedly committed to the provisions of the
Interim Agreement; however, this Agreement does not impose on it any statutory duty
according to Israeli law.

23.  The assertion according to which the Interim Agreement constituted a contract in
favor of a third party, under which the citizens of Israel are the beneficiaries, within the
meaning of section 34 of the Contracts (General Part) Law, 5733-1973, vis-a-vis the
Palestinian Authority, is similarly unable to stand up to scrutiny. Concededly, the possibility
that international agreements may confer direct rights on residents of various countries cannot
be ruled out. This is the situation in respect to some of the international treaties which protect
human rights, and even in respect to the European Community Treaty. Thus, Article 234 of
the Treaty of Nice enables private individuals to directly rely on provisions of the European
Community Treaty before national courts (Case 26/62 Van Gend & Loos v. Nederlandse
14
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Administratie Der Belastingen, [1963] E.C.R. 1). However, this is the exception, not the rule
(J. H. H. Weiler, “The Transformation of Europe,” 100 Yale Law Journal (1991) 2403). This
exception does not apply to the Interim Agreement. This Agreement aspired to weaken, if not
to annul, the military governor’s link with the Occupied Territories, and it does not come
within the remit of a contract in favor of a third party. On all matters concerning execution,
the arrangement did one thing only. It replaced one legal system, which had its origins in the
power of the military governor, with another legal system, which originated in the sovereignty
of the Authority in Area A. It cannot therefore be regarded as conferring either a benefit or a

detriment.

24.  Patently, the above words are not able to validate evasion from international
obligations or to praise a tactic of avoiding execution, if such exists. But a poor grade of
activity of another state or body or quasi-sovereign body is unable to serve as the basis for the
initiation of legal proceedings against that body. In order for the courts to fulfill this task, a
provision of law must be found which enables the filing of claims of this sort. Such provisions
of law can also validate the freezing of funds or their transfer to private claimants who were
injured by the act of the foreign sovereign. Without such a provision, the default position
conventional in international law applies, according to which this type of proceeding is not
permitted.

The State of Israel and the functionaries therein

25.  The Plaintiff asserted in the statement of claim that Defendants 1-3 were negligent in
their drafting of the Interim Agreement and the execution thereof, in that they failed to ensure
that Annex IV to the Interim Agreement would be executed in practice by Defendant 4 and in
their failure to take precautionary measures to safeguard the rights of the Plaintiff and similar
organizations, who have been awarded judgments against residents of the Palestinian
Authority. The Plaintiff further asserted that Defendant 1 could have stopped the payment of
funds transferred to the Palestinian Authority and used them to pay out lawsuits.

It is possible to understand, in everyday parlance, claims raised by a creditor who has been
prevented from recovering a debt, but such claims are incapable of substantiating a legal
action. Thus, the claim that the State was negligent in this regard departs from the assumption
that the legal status quo ante was dependent solely on the State. In practice, however, the
legal status relating to execution within the areas of the Occupied Territories is not dependent
on the State, but on the international standing of these Territories. So long as the Territories
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were within the domain of the military governor, the military governor was entrusted with this
area. The arrangements prescribed by the military governor accorded the Israeli legal
authorities a certain power (in the Hoppleian sense) in domains in these areas. They did not
accord the Plaintiff a direct right, and in any event did not accord it a right to ensure that these
arrangements would remain intact. The change in the status of the Territories occupied by
Israel generated a change in the legal system as a matter of course. It is not possible to
pigeonhole such a change into negligence and international agreements cannot be reduced to

civil wrongs.

26.  The question of the nature of the arrangements set forth in the Interim Agreement is a
question whose dominant aspect is political, and in the normal course of affairs will not be
subject to the laws of torts {cf. High Court of Justice 4481/91 Bargil v. Government of Israel,
IsrSC 47(4) 210; High Court of Justice 910/86 Resler v. Minister of Defense, IstSC 42(2) 441;
High Court of Justice 1635/90 Jerzhevski v. Prime Minister, IstSC 45(1) 749). The reason for
this derives from the absence of any conceptual duty of care of the State of Israel towards its
citizens in this regard. Such a duty of care does not even exist, save in extremely exceptional
cases (see, infra, at para. 27), on all matters relating to the signing of international agreements.
From this it follows that an offense of negligence cannot be imputed to the State of Israel in

this regard.

Even the assertion according to which the State of Israel should have set off from the funds
transferred to the Palestinian Authority sums to which Israeli citizens are entitled from a
private individual, who does not constitute an organ of the Palestinian Council, must fail. This
assertion is spurious also because of the fact that the immunity of assets of a foreign country
are regarded “as a fundamental matter, even more so than the immunity of a foreign state
from jurisdiction” (p. 113 of the Committee Report). In any event, such a set off does not
constitute a right possessed by the State of Israel against the Palestinian Authority and it
depends on consent, which was not obtained between those parties.

The same applies, mutatis mutandes, in respect of a claim relating to a breach of statutory
duty which originates in the Implementing Law, the Legal Aid Law or the Basic Law: Human
Dignity and Freedom [sic] They shed light also on the assertion that the Plaintiff is a
beneficiary vis-a-vis the State of Israel by virtue of the Interim Agreement. According to this
claim, the Interim Agreement and the manner in which it regulates the duty of reciprocal
enforcement between Isracl and the Palestinian Authority constitutes a contract in favor of a
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third party, the goal of which is to safeguard the right of third parties to succeed in suing on
final judgments made in their favor according to law in the territories of the second party.
This is a combination between an arrangement which changes the means of execution in the
Occupied Territories and the grant of a right. It is possible that the determination of execution
arrangements creates an expectation on the part of Israelis, who have been awarded judgments
against residents of the Authority. However, they do not transform the creators of the
arrangement into guarantors for the implementation of that arrangement. In other words, a
change in the execution arrangement or even its crystallization do not confer a right as
required under section 34 of the Contracts (General Part) Law, 5733-1973 (cf. Civil Appeal
253/86 Hushi v. The Technion, 1srSC 38(1) 640, 643; High Court of Justice 419/83 Doron v.
Sarig, IstSC 38(2) 323, at pp. 336-337).

It is important to emphasize that the usual situation between states is that each state
determines its own rules of enforcement. This is a privilege preserved to states to enter into
international agreements in order to facilitate enforcement. In practice, the State of Israel has
no agreements for the enforcement of foreign judgments with a large number of countries, and

Israeli citizens therefore attend to enforcing foreign judgments abroad by themselves.

27. Furthermore, the arrangement received the force of law. The law itself is not assailable
on the grounds that its content is not reasonable, Legislative acts of the Knesset are not
examined on the basis of a reasonableness test (see the words of Justice Barak in High Court
of Justice 975/89 Nimrodi Land Development Ltd v. Dov Shilanski, Knesset Chairman, IstSC
45(4) 153). Provided the authorities have acted according to law, they cannot be attacked on
the ground of negligence or on any other ground. Judicial review is nourished from a violation
of a basic right, which did not exist, and not from an examination of the nature of the

arrangement according to criteria of reasonableness and negligence.

And careful note should be taken: There may be cases in which a cause of action will be
recognized against the State also in respect of breaches of international agreements. Thus, for
example, in the European Community it was expressly determined in Joined Cases C-6/90
and C/9/90 Francovitch and others v. Italian Republic {1991} E.C.R. 5357, that a torts action
can be filed against a state for failing to properly incorporate Community Law into the
national law. However, cases of this sort are limited to those special situations in which the
State evades its obligation, pursuant to the Treaty, towards its citizens or residents (supra,
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para. 23). An argument could be made that such an obligation can be substantiated even
where human rights are violated. However, in such a case the legislation is compatible with
the Interim Agreement and does not breach it, whereas an attack on the Interim Agreement

per se through legal means is not possible (supra, para. 26).

Dismissing the claim against the State necessitates its dismissal also against the organs of the
State: the Justice Minister and the Legal Aid Custodian. In the absence of any right to the
Plaintiff, no cause of action can be substantiated against these organs either.

28.  And one final “procedural” word: The Plaintiff claims that the motion for summary
dismissal without prejudice was filed out of time. The proceedings in this case were delayed
by virtue of the decision of Justice Naor on May 26, 2003. President Arad decided on January
26, 2006 that this proceeding would be heard by me, as a result of the consolidation of the
hearings in actions against Defendant 4. This decision resulted in the renewal of the hearings
in the case and a first pre-trial review meeting was scheduled. The motion by Defendant 4 was
filed, therefore, even before the first pre-trial review meeting in the case. The claims of
Defendants 1-3 were raised within the framework of their own statements of defense.
Therefore, the current stage of the proceeding is the appropriate stage to examine the motion

for summary dismissal of the claim with or without prejudice.

I therefore order the summary dismissal of this claim with prejudice. In the circumstances, no

order is made as to costs.
Handed down and announced today, 25 Nissan 5766 (April 23, 2006), ex parte.

The Secretariat shall serve copies on the parties’ attorneys.

Boaz Okun 54678313-1008/06

Boaz Okun, Judge

This version is subject to formatting and editorial changes.
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Every sovereign state is bound to respect the
independence of every other sovereign state, and
the courts of one country will not sit in Judgment
on the acts of the government of enother done
within its own territory. Redress of grievances by
reason of such acts must be obtained through the
means open to... sovereign powers as between
themselves,
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Nature has established a perfect equality of rights
among independent Nations. In consequence, no
one of them may justly claim to be superior to
the others. All the attributes which one possesses
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