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UNITED STATES DISTRICT COURT '~ DOCUMENTCAILY FILED
SOUTHERN DISTRICT OF NEW YORK ELECTRONI

X DOC # ;
IN RE SEPTEMBER 11 LITIGATION : DATE FILED: 23 J2oil

X | v
AEGIS INSURANCE SERVICES, INC,; :
LIBERY INSURANCE UNDERWRITERS, INC. :
(As to the First through Tenth Causes of Action);
NATIONAL UNION INSURANCE COMPANY : ORDER AND OPINION
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INSURANCE LIMITED; CERTAIN 1 SUMMARY JUDGMENT BY
UNDERWRITERS AT LLOYDS, (SYNDICATE : DEFENDANTS 7 WORLD
[225); a/s/o CONSOLIDATED EDISION : TRADE COMPANY AND
COMPANY OF NEW YORK, INC. and . CITIGROUP
CONSOILDATED EDISON COMPANY OF
NEW YORK, INC,, ;o 21 MC 101 (AKH)
Plaintiffs, 1 04 Civ. 7272
-against- :

7 WORLD TRADE COMPANY, L.P.;
SILVERSTEIN PROPERTIES, INC..;

CITIGROUP, INC.; SALOMON SMITH

BARNEY HOLDINGS, INC.; SALOMON INC.;
SWANKE HAYDEN CONNELL ARCHITECTS; :
AMBASSADOR CONSTRUCTION €O., INC,;
COSENTINI ASSOCIATES INC.; CANTOR
SEINUK GROUP, P.C.; OFFICE OF IRWIN G.
CANTOR, P.C.; H.O. PENN MACHINERY CO., :
INC.; KABACK ENTERPRISES; PREFERRED
UTILITIES MANUFACTURING CORP.;
ELECTRIC POWER SYSTEMS, INC.;
AMERICAN POWER TECHNOLOGIES, INC.;
G.C. ENGINEERING & ASSOCIATES, P.C.;
TISHMAN CONSTRUCTION CORPORATION; :
FIRECOM INC.; GRACE CONSTRUCTION
PRODUCTS; FIBERLOCK TECHNOLOGIES,
INC.; EMERY ROTH & SON, P.C.: SYSKA &
HENNESSY ENGINEERS; SKIDMORE

OWINGS AND MERRILL, L.L.P.; FLACK &
KURTZ, INC.; ABCO PEERLESS SPRINKLER
CORPORATION; AMEC PLC FORMERLY
KNOWN AS MORSE DIESEL
INTERNATIONAL, INC.; CENTIFUGAL
ASSOCIATES, INC.; AMR CORPORATION;
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AMERICAN AIRLINES, INC.; UAL
CORPORATION; UNITED AIRLINES, INC.;
COLGAN AIR, INC.; US AIRWAYS GROUP, :
INC.; US AIRWAYS, INC.; HUNTLEIGH USA :
CORPORATION; ICTS INTERNATIONAL NV;
GLOBE AVIATION SERVICES
CORPORATION; BURNS INTERNATIONAL
SECURITY SERVICES CORPORATION;
PINKERTON'S INC.;SECURITAS AB;
BOEING CO.,

Defendants.
ALVIN K. HELLERSTEIN, U.S.D.J.:

At 5:21pm, on September 11, 2001, Tower 7 of the World Trade Center
collapsed. Fortygeven stories came crumplidgwn, smashing the Consolidated Edison (“Con
Ed”) power station beneath. In this lawsuit, Con Edison filed claims against the builder and
developer of the tower, the corporate noseiof Larry Silverstein/ World Trade Company,

L.P. ("*7WTCo.”), and Citigrouplnc., assuccessem-interest to Salomon, Inc., the primary
tenant. Con Edison’s claim is that Defendants’ negligence proximately caosdedSon’s
loss.

By this Order and Opinion, Con Edison’s claims are dismissed, putting an end to
this entire lawsuit. The duty upon which this claim, or any such claim, must be based,
determined as at the time tYaWorld Trade Centewvas designed and built and its leases
executedis too farfetched and tenuous to sustain a claim of negligence. Con Edison, in order to
succeed, must overcomeetimprobability of a long chaiof evers, one acting upon another—
having reasonably to foresee that terrorists with weapons could pass throughsargmning;
that such terrorists could accomplish a hijacking of a giant|&aeln aircraft;iat the terrorists

could turn that aircraft around and fly it low to the ground, at only several hundred feet of

elevation, and crashinto a 110storytower of the World Trade Cenmtehat a team of other



terrorists also could pass through screening, hijack another aircraft and fyr¢haft into a
second tower of the World Trade Centbgt the damage from the impact and the intense fires
caused by spilling aviation fuel would cause both towers to collapse; that debrihé&om
collapse of the two towers could jump over a neighboring building and penetrate the fatade of
World Trade Centeiseveral hundreds of feet to the north; that intense, long-burning fires would
result; that there would be no firemen to fight the fire and no water for firemen to use even if
they were available to fight the firesTiWorld Trade Centethatthere were no firemen
availablebecause 343 fireman had perished fighting the firdsvim Towers and the remaining
firemen were totally engaged, physically and mentally, in searching throbeglebris of Towers
Oneand Two for their lost comrades; and that there would be no water to fight the fires on 7
World Trade Centebecause the collapsinbwin Towers had crushed and destroyed the water
system that could bring water ToWorld Trade Centeandthatas a result of all these events,
these links in an improbable chain, 7 World Trade Center collapsed, destroying the §&tom Edi
sulstationbelow the collapsed debris. | hold that the chain was much too improbable to be
consistent wittanyduty, and | dismiss Con Edison’s claims on that basis.

l. Facts

a. The Second Amended Complaint

Plaintiffs’ Second Amended Compilaint, filed July 11, 208l&ged 17 claims
againsta large number ddefendants.Only two Defendants remain, and Con Edison has alleged
4 claims againsthem, Citigroup and 7WTCo.

Counts 1 and allegenegligence against 7WTCo. in the design and construction
of 7 World Tra@ Centerfor permitting its commercial tenants to install diessledbadkup

generators in the buildingnd generallySecond Am. Compl. 1 148(a), (b), and, in Couat 2,



claim of negligenceer se, for failing “to properly apply, interpret and enforce New York City
and State fire and safety codes and regulationg.”| 152.

Counts 3 and 4 allegeclaim of negligence against Citigrodigr having
designed and constructed its floors wathemergency generator systéhat was unreasonably
dangerous because it utilizedamreasonable amount of diesel fuel and because a breach of the
system could provide a prolonged and substantial quantity of fuel to areasctdsedo critical
structural supports in the building,” Second Am. Compl. 11 158, 1@)and in Count Four,
a claim of negligencper se similar to the claim against 7WTCo.

7WTCo. and Citigroup denied the allegations against themaléagkdas
affirmative defenses that the exg of September 11, 2001 were unforeseeable and intervening
causs of the harm to the substation.

b. The World Trade Center ComplexBefore September 11, 2001

The World Trade Ceet, prior to September 11, 2001, formed aatBe
development in downtown Manhattamhe Twin Towers, 1 World Trade Center and 2 World
Trade Center, eactlO stories high, rose from the southern and the western sides of the
complex, along Liberty Street and West Street, respectively 3nttorld Trade Center, a much
lower building framing the southwest corner, between them. 6 World Trade Centedjagbuil
of 8 stories, rose to the north of 2 World Trade Center on West Street and extended to Vesey
Street. Across Vesey Street and to the North, 7 World Trade Center stood 47 sibries hi
World Trade Center and 5 World Trade Center, shorter buildings eacheX sfilled out the
complex, framing the northeast corner on Vesey and Church Streets, and the soutiheashcor

Church and Liberty Streets. The map below shows the complex.

! Plaintiffs also had alleged a claim for breach of contract against 7WTCaithdtew i voluntarily after oral
argument. Stipulation of Dismissal with Prejudice and Without Costs or Attornegesks to Count XVIAegis
Ins. Servs., Inc. v. 7 World Trade Co., L,.84 Civ. 7272 (Doc. No. 465) (S.D.N.Y. July 19, 2011).
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C. The Con Edison Substation

In 1962, the Port Authority of New York and Welerseya bistate government
agency formed in 1921 by compact between New York and New Jersey, was authojiet] by
legislation to acquire and develop the tract that became the Wadeé Centerln 1968, the
Port Authority granted a fiftyear lege to Con Edison on a rhombus-shaped portion of land just
to the north of the 1&ere tract, generally coinciding with the outline of what becaméorld
Trade Centerand contracted with Con Edison to construct a power station on the leasehold to

supply power to the entire comple$eeln re September 11 Litig640 F. Supp. 2d 323

(S.D.N.Y. 2009). In Section 8(a) of the lease agreement, the Port Authority ceeveght to

“construct wholly or partially on, above or about the Substation Buildingjiewlal stories,



structures, buildings or improvements of whatever design, size and purpose as the Port
Authority . . . determines.Declaration of Jeffrey R. Wang (“Wang Decl.”), Ex. B.

d. 7 World Trade Center

In 1980,the Port Authority exercised its Segh 8 rights under the Con
Edison/Port Authority lease, contracting with 7WTCo. to build 7 World Trade Center Himve
substation. 7WTCo.’s agent, Silverstein Properties, contracted to design andfbriyesaven
story office tower, which the Port Authority was to own and lease back to 7WTCo. yeag9
Two features of the design and construction of 7 World Trade Center require afteciabn,
for they underpin Con Edison’s theories, explained later in this Order and Opinion, of how the
building failed.

7 World Trade Center was designed as a trapezoid, tracking the shape of the plot
on which it was built, to maximize floor space on each floor. To achieve this goal, lthadui
was designed to support the floor space with two sets of columesesa sf 24 “internal” load
bearing columndprming a rectangular core of the structuaed 19 “external” columns on the
perimeter othe trapezoid shape of the building. Horizontal girders atiedeand stabilized the
columns. The following diagram, presented by Con Edison during oral argument,tshows
layout of columns on a typical floor:
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Based on structural drawings (Cantor 1985)
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In the northeast corner of the structure (the top right corner of the diagnam), t
steel girders camecting column 79 to column 44 formed an oblique, rather thayh&90-degree
angle. The trapezoidal configuration of the building, providing increased floor space atong th
building’s eastern side, required such an obliquely situaiatiguration. The configuration also
did not provide for girders tying column 79 to columns along the building’s eastern pefimete
There also waextra weightatop the northwest corner, in the formacdmall office arean the
roof, known as “the East Penthouse.”

The building also was digmed and constructed transfer the weight of the
building to bypass Con Edison’s substatiem that it wouldest on caissons below ground.
Three massive twetory trusses werastalled betwen the 5th and 7th storids, carry and
transfer the loadsf the forty floors above them to those caissons.

According to a 1982 standard set by the American National Standards Institute

(“ANSI”) , buildings such as 7 World Trade Center, known as “Type 1” buildangsneant to

2 Con Edison Arguedas discussed later in this Order and Opinion, that the configuratidemeshthe stability of
the structure in the northeast corner.



be designed to be capable of withstanding localized structural damage withetuntgaffglobal
collapse Primarily, the structural elements doebe coated with a fireesistant material that
keeps them from being directly exposed toftteefor a discrete number of hours. Such cagtin
keeps the steel elements from expanding and breaking off their girdefigranthble eements
from burning. Such buildingslsoshould have a system of connecting columns to beams in a
way that distributes a certain amount of weight on to the columns themselves. And such
buildings should have sprinkler systems throughout, to provide comprehensive distribution of
water to combat fires. The standard also contemplatebuhdingsmay rely on the fire
departmento quench fires.

e. Salomon Brothers andthe Backup Generator

Construction of 7 World Trade Center finished in 1987. On November 23, 1988,
7TWTCo. signed a lease agreement with Salomon Brothers, the predecastenest to
Citigroup. Salomon Brothers leased the 28th through 47th floors of 7 World Trade Center, and
all rentable space on the 1st through 5th floors. The lease was to commence October 1, 1990,
and to be preceded by agreed-upon alterations. Salomon Brothers desired a tradimaf floor
could run uninterrupted around the clock, and so obtained the rightdth ansackup generator
on the h floor, together with any needed ancillary equipment. To fuel the genedatomon
Brothers was authorized installtwo diesel tanks with a capacity to stor,@@) gallons of fuel
eachunder7 World Trade Center’s truck bays, with pressurized fuel lines connékgrignks
to the generator aboyenthe 5h floor.

f. The History of Terrorist Attacks Through September 11, 2001

There has been a long history of deadly terrorist attacks agamesicansand

American institutions, and frequently involving passergden aircraft See, e.g.United States




V. Yousef 327 F.3d 56 (2d Cir. 2003)nited States v. Rahmah89 F.3d 88 (2d Cir. 199%¢e

alsoSecond Declaration of Jemi M. Goulian in Support of Plaintiffs’ Opposition to Deafesida
Motions for Summary Judgment and in Support of Plaintiffs’ Motion to Stay, Exs. 16 & 17
(citing U.S. Department of State: Significant Terrorist Incidents, 98)13: A Brief
Chronology; New York City Offie for Special Planning Public Safety Dep’t: Counfterrorism
Perspectives: The World Trade Center).

The first hijacking of a U.S. aircraft occurred in May 1961, when a Puerto Rican
national hijacked a National Airlines pkand flew it to Cuba, to obtain asylum. In 1973,
terrorists attacked an airplane in the Rome airport, killing 29; they thehkdujacdifferent plane
and flew it to Greece, where they demanded the release of two Arab terbmiste ultimately
flying into Kuwait and disappearing. In June 1976, in the Entebbe Hostage Raisistinian
and German terrorists hijacked an Air France Airliner and forced ihtbifaUganda. In June
1985, Lebanese terrorists hijacked a TWA flight and ordered it flown to Beiruteesr
passengers we held hostage for 17 days. Later the same month, a bomb placed on an Air India
flight exploded midflight, killing all on board; Kashmiri and Sikh groups were blamed. In
March 1986, Palestinian terrorists detonated a bomb on a TWA flight as it apicdbbns
airport, killing 4passengers. In 1988, Libyan terrorists placed a bomb on a Pan Am flight, which
detonated over Lockerbie, Scotland, killing everyone on board. Libyan terrorists tbednani
similar act in September 1989, causing a UTA flighe¢xplode over the Sahara. Terrorists also
hijacked an Air France flight in December 1994, with no casualties; and a flight bmund f
Katmandu from New Delhi, also with no casualties.

In July 1972, on “Bloody Friday,” the Irish Republican Army detonated c

bombs in Belfast, killing 11 and injuring 130. In October 1983, the Islamic Jihad detonated a



12,000-pound car bomb near a United States Marine Barracks, killing 242 Americans.
Simultaneously, the Islamic Jihad detonated a 400-pound bomb on a French compound, killing
58. In April 1987, a revolutionary organization bombed a bus near Athens, injury 16 American
servicemen. In December of the same year, Catalan separatists bombed a@barelaling

one American. In April 1988, the Organization of Jihad Brigades exploded a car bomb outside a
USO in Naples, killing one American sailor. In January 1990, the Tupac Amaru Renahyti
Movement bombed the U.S. Embassy in Peru. In 1992, Hezbollah bombed the Israeli embassy
in Argentina, killing 29 people and wounding 42. In 1993, Ramsi Yousef parked a van
containing a 1,500 bomb in the parking garage of the World Trade Center and detonated it,
killing six and injuring 1,000. In April 1995, American extremists Timothy McVeigth &erry
Nichols destroye@ Federal Building in Oklahoma City with a massive truck bomb, killing 166
and injuring hundreds more. In August of that year, Hamas detonated a bomb on a bus in
Jerusalem, killing six and injuring more than 100. In January 1996, the Tamil Tigévdezka

bus in downtown Colombo, Sri Lanka, killing 90 and injuring 1,400. In February 1996, Hamas
again blew up a bus in downtown Jerusalem, this time with a suicide bomber, killing 26 and
injuring 80. In June 1996, the IRA detonated a bomb at a Manchester shopping mall, injuring
206 and causing extensive property damage. In that same month, terrorist gtongedea

fuel truck containing a bomb outside an American military site in Dhahran, kifimgilitary
personnel and wounding 515. In December 1996, a bomb exploded in a Paris subway station,
killing 4 and injuring 86. In September 1997, three Hamas suicide bombers detonated bombs in
a Jerusalem shopping mall, killing eight and wounding 200. In August 1998, the IRA detonated
a 500-pound car bomb outside a shoe store in Bainbridge, Northern Ireland, killing 35 and

injuring 200. The IRA committed a similar act later that mont®magh, Northern Ireland,
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killing 29 people and injuring 300. Also in August 1998, the United States embassies in Nairob
and Dar es Salaam were bombed by associates of Osama Bin Laden, killiregdayimguring
thousands, and causing extensive structural damage. In October 2000, a small dimgy carr
explosives rammed the U.S.S. Cole, anchored in the Port of Aden, killing 17 and injuring 39.
Bin Laden was again suspected.

In 1980, terrorist®f the Jewish Defense Leagonembed the midtown Manhattan
offices of the Soviet airline, Aeroflot. That same year, Armenian natstedletonated a car
bomb outside the Turkistmbassy, killing 4 In 1981, Croatian terrorists detonated a pipe bomb
in the subbasement of the New York Supreme Court. Later that year, pipe bombs were
discovered underneath two cars parked near the Soviet mission to the UnasgcBtdgraeli
nationalist group took credit. In 1982, Puerto Rican terrorist groups planted a number of bombs
at the New York Stock Exchange, at the Bankers Trust building, and at Police Heardguar
breaking windows at the Bankers Trust building and injuring one perstwlie¢ Headquarters.

On September 11, 2001, terroriassociated witlal Qaedénijacked American
Airlines Flights 11 and’7 andUnited Airlines Fights 175 and 93and crashed the fuidden
Boeing767 jumbo jets into the Twin Towers of the World Tradgmtér;into the Pentagon; and,
during a strugglevith passengers fighting take back the hijacked United Airlines Flight,93
into a field in Shankslle, Pennsylvania. The crashes into Towers One and Two gastesive
holesand ignited intense firesahburned until both towers collapsed. The collapse of the
Towers caused the deaths of approximately 2700 people. In all, approximatelw8r@00
killed. Many more were injured, and continue to suffer injuries, and some died, from the
contaminants they breathed and ingested while working at the terrosstestie@ng survivors

and cleaning up the debris.
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g. The Collapse of 7 World Trade Center

1 World Trade Center (the north tower) burned and smoldered for approximately
an hour and a half before it collapsed. Flaming and exploding debris hurtled to the ground, on 6
World Trade Centeithe 8-story building just to the noréimd further to the north and beyond
Vesey Streethreaking windows and penetrating the perimeter of 7 World Trade Center.
Picturesof 7 World Trade Centeshow gashes and debredated damagen the western and
southern fagcadebgetween thet® and 21st floors on the western fagade, and between the 5th and
14th floors and the 24th and 47th floors, on the southeadéacFires werseen within 7 World
Trade Centerandbecame increasingly visibées the afternoon of September 11 progressed.

7 World Trade Center had been evacuated; there was no one inside. And the fires
within were containeavithin the structure. There was no marater pressurehe collapse of
the Twin Towerslestroyedhe water mairthat brought water to 7 World Trade Center, causing
the sprinkler system withito becomenoperable. And the deaths of 3#&fighters and officers
in the collapsef the Twin Tovers and the dcisionsof remaining firefighters to search ftreir
missing comradesather tharfight a fire that posed a threat onlyao alreadydamageduilding,
allowed 7 World Trade Center to continue to burn, unchecked, for hours until, at 5tAgépm,
building collapsed. 7 World Trade Center’s collapse fell upon, and crushed, the Con Edison
substation and all its pow@roducing equipment.

h. Procedural History of the 7 World Trade Center Litigation

Plaintiffs filed a related cas&ivil Action No. 02 Civ. 7188, on September 10,
2002, against the City of New York and the Port Authority. Con Edison alleged thatyheagit
been negligent because its Office of Emergency Managdf@&aM”) , which in 1998 had

rented space on the 23d floor of 7 Worléde Center, alslbad designed and installed a diesel-
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fueled backup generator for its continuous use, independent of other power sources. Con Edison
further alleged (i) thathe Port Authority was obligated under the Con Edison/Port Authority
lease agreenm¢ to provide funds for rebuilding the substation, and (ii) thePort Authority
had been negligent in allowing for the design and construction of 7 World Trade Center and the
backup generator systemihin the building.
After allowing limited discoery, | granted the City’s motion for summary
judgment, holding thathe New York Defense Emergency Act, N.Y. Unconsol. Law 8§ 90di01
seq, as applied to the construction of OEM, gave the City immunity from suit. Inpte Se

Prop. Damage and Businesssks Litig, 468 F. Supp. 2d 508, 518 (S.D.N.Y. 2006). As to Con

Edison’s claims against the Port Authorityeld (i) that Con Edison was entitled undée
insuring provisionsts lease agreement with the Port Authoritytte replacement value tfe
substationput (ii) thatCon Edison could not make out any claims in tort, for anyctamnsthat

Con Edison sought to assert were merged into the lease agreement. In re Sept, 640 Fig

Supp. 2d 323, 336, 339 (S.D.N.Y. 2009).
The Second Circuit Court of Appeals affirmed in part,reuersed the latter
portion of my decision, holding that Con Edison could maintain a negligence claim independent

from its contract with the Port AuthorityAeqis Ins. Servs., Inc. v. Port Auth. of New York and

New Jersey09-9063-cv, 2011 WL 2449494 (2d Cir. June 21, 2011) (per curiam). The Court of
Appeals expressly reserved the issue of duty for later consideration follcemragnd. 1d. at *4
ns.
After the Port Authority was ordered to the insurance it hag@c@tito Con
Edison, it sought indemnity from Citigroup for the amounts it had to pay Con Edison, arguing

that the various indemnity provisions in the agreements between the Port Authofit@o7W
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and Salomon Brothers provided that Citigroup, as Salomon Brothers’ successor, would provide
such indemnificationl held that the relevant agreemedis not createuchliability for

Citigroup® In re Sept. 11 Litig.734 F. Supp. 2d 542, 549-50 (S.D.N.Y. 2010).

The instant lawsuit, Civil ActiolNo. 04 Civ. 7272, was commenced on
September 10, 2004, two years after Con Edison’s earlier lawsuit againstythedCihe Port
Authority. Con Edison now sued variogpgvate entities: (i) 7WTCo., (ii) Citigroup, (iii) the
various contractors who had designed and built 7 World Trade Center; and @whhects
engineersand design and construction contractors that had designed and installed Citigroup’s
emergency backup generat@eeSecond Am. Compl. All Defendants moved to dismiss.

In a lengthy decision,denied thanotions to dismiss by 7WTCo. and Citigroup,

holding that they were premature for a decision on the pleadings. In re Sept. 11 Prage Dama

and Business Loss Litigd68 F. Supp. 2d at 52Z5¢. | grantedhe motions to dismiss by the

architecs, engineersanddesign and construction contractors, holding that they did not owe a
duty of care to Con Edison under New York lald. at 533. Relatedly, | dismissed a thpdrty
action by 7WTCo. against the design and construction contractors who designed éed thsta
backup generator and fuel systems for Salomon and for the City’'s OfficeefQEncy

ManagementAegis Insurance Servs. Inc. v. 7 World Trade Center CompanyJ4iv. 7272

(Doc. No. 264) (S.D.N.Y. March 9, 2007).

% In a separate lawsuit, Civil Action No. 02 Civ. 7170, 7WTCo.’s insunetustrial Risk Insurers, brought a
subrogatio claim against Citigroup, alleging negligence in its design and installatithe backup generator. |
held that as a subrogee, IRI stood in the shoes of 7WTCo., which ex@essiyed the risk associated with any
design and installation of the gen@ratindustrial Risk Insurers v. Port Authority of New York and New Jersey
387 F. Supp. 2d 299 (S.D.N.Y. 2005). The Second Circuit Court of Appeallyimgéimanded for additional
considerationlndustrial Risk Insurers v. Port Authority of New YorkdaNew Jersey493 F.3d 283 (2d Cir. 2007),
but ultimately affirmed|ndustrial Risk Insurers v. Port Authority of New York and New Jer28¢ Fed. Appx. 169
(2d Cir. 2008).
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In the years since, 7WTCo. and Citigroup have conducted substantial discovery,
which is now all but completed. 7WTCo. and Citigroup have, in light of this discovery, moved
for summary judgment dismissing all claims against them. Con Edison opposes theamotion
theground that genuine issues of material fact remain for trial. |1 now considaotiens.

. Standard of Review

Summary judgment is appropriate if the pleadings, the discovery and disclosure
materals on file, and any affidavits show that there is no genssue as to any material fact
and that the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56@m(2).
issue of fact is genuine if the evidence is such that the jury could return & f@rthe
nonmoving party. A fact is matelid it might affect the outcome of the suit under the

governing law.” _Allianz Ins. Co. v. Lerne416 F.3d 109, 113 (2d Cir. 2005). The district court

must construe the facts in the light most favorable to the nonmoving party and resolve all

ambiguitiesand draw all reasonable inferences against the movant. Pucino v. Verizon Wireless

Comms Inc.618 F.3d 112, 117 (2d Cir. 2010). The moving party bears the initial burden of

demonstrating the absence of any genuine issue of materiaCiealotex Corpy. Catretf 477

U.S. 317, 317 (1986). If the moving party makes the showing, the nonmoving party “must set
forth specific facts showing that there is a genuine issue for triald? FEeCiv. P. 56(e)see also

Anderson v. Liberty obby, 477 U.S. 242, 250 (1986).he district court has the same discretion

to admit and consider expert reports and testimony at summary judgment ds kiajoa

League Base, ball Props. v Salvino, Jisel2 F.3d 290, 311 (2d Cir. 2008)hd mere fact that a

party has produced an expert opinion does not preclude granting summary judgmentaoh fa

the other party. Raskin v. Wyatt C&25 F.3d 55, 66-67 (2d Cir. 1997).
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II. Discussion

a. The Claims of Negligencder Se

As a threshld point, | may easily dispose of Counts 2 dndlleging claims of
negligenceper se against 7WTCo. and Citigroup. Under New York law, claims of negligence
per se are available where the defendant’s alleged negligewoéves violation ofa statute.

Elliott v. City of New York 95 N.Y.2d 730, 734N.Y. 2001). For this reason, | previously held

that Con Edison’s claims of negligenae se against other Defendants in this case could not

survive, for Con Edison could not show thattatutehad been violated. In re Sept. 11 Property

Damage and Busess Loss Litig.468 F. Supp. 2d at 528, 535. For the same reasons, since Con

Edison has not shown that 7WTCo. or Citigroup violatethtute, andCon Edison’slaims of
negligenceper seare dismissed.

b. The Claims of Negligence

1. Con Edison’s Theories ®how 7 World Trade Center Collapsed

Before | discuss the issue of duty, and in order to present a complete pichee of t
proofs presented to me, | discuss in this section Con Edison’s theories as to ¢haf taeis
collapse of 7 World Trade CenteBased on thediscoveryand the proofs of its experts, Con
Edison presents two theories of design defect causing 7 World Trade Oastkapse:
weakness of structural supports at the northeast corner of the building, andssivexualdup
of heat from tle diesel fuel in the emergency backup generator systechtankswithin the
building. The transcript of argument has a lengthy exposition of the theoriescarfsl pr

As Con Edison explained during oral argument, “the fires first started to burn as a
resut of debris getting into Worldrade Center 7 from. . 1[World Trade Center] That debris

got into the southwest corner of the building.” Transcript of Oral Argument &tedfss Ins.
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Servs. V. 7 World Trade Ca04 Civ. 7272 (S.D.N.Y. Dec. 16, 2010). Further, according to Con

Edison, the collapse of 7 World Trade Center was “highdidihby “two distinctive events,”

both in the northeastern portion of the building (top right corner of the diagram). Supplement
and Amended Declaration of Jose L. Torero (“Torero Amended Decl.”), Ex. B. r§hevent

was “the fall of the East Penthouse into the building.” The seconevent, gleaned frorhe
pattern of the building’s collapse, was “the appearance of a visual pateing in the north-
south direction to the east of the centre of the building,” at the point where extéwiminci4
connected to interior column 79, described during argument as “the kink” that folthezbe
alsoTranscript of Oral Argument &3. The floor plan is reproducéére again to pictorialize

Con Edison’s first theory.

North

’%

=

E

®

Based on structural drawings (Cantor 1985)

South
Con Edison theorizes as followY§S]tandard office firesbegan in the southwest

corner of 7 World Trade Center (bottom left corner of the diagram), the neargstiopbiwWorld
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TradeCenter the consquence of debris falling froh SeeSupplemental and Amended Second

Declaration of Colin G. Bailey (“Bailey Amended Decl.”), Ex. Because 7 World Trade

Center’s structural elements were improperly fireproofed, thesenfess abléo burn too hot,

for too long, as they passed around the buildidgeSupplemental and Amended Second

Declaration of Frederick W. Mowrer (“Mowrer Amended Decl.”), ExsBe alsdranscript of

Oral Argument a62-63. This excess heat allowed the sbegims connecting the inter and

exterior columns to become too hot and to expand. In the northeast corner of the building, where

column 79 and column 44 were connected at an obéggks and without a connection between

column 79 and a column on the eastern perimbeé&ams on several floors brolaf from the

columns and fé. SeeColaco Amended DeclEX. B; Bailey Amended Decl., Ex. Bee also

Transcript of OralArg. at57-58. When the support beams steadying colunfellr@way,

column 79 became wobbénd fell, causin@ “cascade” like effeatf falling interior columns

that caused the building to collapse icagcading spiralSeeTran<ript of Oral Argument at 60.
The second theory of 7 World Trade Center’s collapse considers thefdidsel-

powered emergency backup generat@sn Edison contendbat the fuel inthetwo 6,000-

gallon tanks supporting Citigroup’s backup generator was not found in the soil beneath the

rubble of 7 World Trade Center, and were not found elsewhere, from which Con Edison infers

that the fuel burnethatday and was consume&eeToreroAmended Dec).Ex. B, see also

Transcript of Oral Argument at 75. Con Edison contends further that black smoke could be see

from the building while it burned. From this, Con Edison theorizes that diesel fuel from

Citigroup’s generator poured into the 6th floor, wheaught fire and burned, head the

transfer trusses thabre the load of the top 40 stories of the building. The trusses expanded,
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causing failures that caus#tk buildingto collapse centripetaly-in towards its centerSee
Transcript of Oral Argument at 75.

Defendants dispute the facts and the theories. Furthermore, Con Edison’s two
theories are contradictory in their explanat&stohow 7 World Trade Centesollapsed, for the
first theory suggests a spiraling collapse starting from the buldnagtheastern corner, anceth
second theory suggestsentripetal collapseHowever, the absence of duty, explained below,
makes it unnecessary to explore further, at trial, these complicated androgpsfieculations as
to how 7 World Trade Centepllapsed and what significance thélapse offers omssues of
negligencen the building’s design or construction.

2. No Duty Exists Under the Circumstances Presented on September 11

As a threshold matter, there is no question that Con Edison may generally claim a
duty from 7WTCo., and perhaps from Citigroup, not to expose it to unreasonable risk because of
negligent building design, construction, or maintenance. Landlaerdsahduty to proide

reasonable safety features tenants and business inviteégamilton v. Beretta U.S.A. Corp.

96 N.Y.2d 222, 232 (N.Y. 2001Kush v. City of Buffalo 59 N.Y.2d 26, 29 (N.Y. 1983). This

is because a landlord, like entities found to possess special relationshipsigeviodegal

duties in tort, is inthe“best positim to protect against the risk of harmd. 7WTCo. was not

Con Edison’s landlord, for Con Edison had leased its space beneath 7 World Tradér@anter
the Port Authority, not from 7WTCo. But, “[a]lthough the duty owed by owners or occupiers of
land of land is generally thought to extend to tenants (or subtenants), matnovigees, it is

clear thafa] landowner who engages in activities that may cause injury to personoomnagd]

premises surely owes those persons a duty to take reasonable precautions to awgid injuri
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them” Inre Sept. 11 Prop. Damage & Business Loss L#i§8 F. Supp. 2d at 52ihternal

guotation omittey

The issue before me, however, is not so nwichther a gegral duty exists, but
whether that duty should encompassltmg chain of egnts on September 11, 20@at
eventuated in the destruction of the Con Edison substation.

In Palsgraf v. Long Island R.R. C@48 N.Y. 339, 343 (N.Y. 1928% man was

attempting to catch a train while carrying a package of firewdtwksyas pushed on to his train
by train guardsallegedly negligently, causing him to drop his package, which detonated when it
hit the ground.ld. at 340-41. The blast of the fireworks knocked over a set of scales at the other
end of the platform, injuring the plaintiff, who was waiting for another tridnat 340. The
New York Court of Appeals, in an opinion by Judge Cardomtered the plaintiff's case
dismissed. The Court of Appeals rukbdt the negligece, if any, did not proceed from a duty
owed to the plaintifffor the train guards could not reasonably foresee that their actions would
cause an injury to the plaintifid. at 341. As the Court stated,
“[t] he risk reasonably to be perceived defines the duty to be obeyed, and risk
imports rektion; it is risk to another or to others within the range of
apprehension.”
Id. at 344. The famous ruling is a valid today as it was in 1928. It was not within 7WTCo.’s, or
Citigroup’s, “range of apprehension” that terrorists would slip through raisecurity, hijack an
airplane, crash it suicidally into the one of the tadtest skyscrapsrin New York City, set off

falling debris that would ignite a building several hundred feet away, caustust damage to

it, destroy water mains causing iaternal sprinkler system to become inoperable, kill 343
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firemen, and paralyze the rest so that a fire within a building would not be put out and the
building would be allowed to burn an entire day before it consumed itself and colfapsed.

“The risk reasonably to be perceivday 7WTCo. and Citigroup, and their “duty
to be obeyed,” id.did not encompass the strange, improbable, and attenuated chain of events
that led to7 World Trade Center’s collapse and the crushing of Con Edison’s substation.
Nothing in common experience or history could give rise to a reasonably fdresesia
relating to the chain of events flowing from the terrorists and their hijagkothe destruction
of the Con Edison substation. New York imposes on courts the duty to “limit the consequences
of wrongs to a controllable degree and to protect against crushing exposurdity’liabtrauss

v. Belle Realty Cq.65 N.Y.2d 399, 402 (N.Y. 1985). To permit a duty to exist under #sept

circumstancegould subjectthe developer of 7 World Trade Center, and a tenant, to
uncontroled and unforeseeable liabilityThe risks being litigated were not within the zone of
reasonable foreseeability, and so extending duty here would creeenissibly broad liability,

Lauer v. City of New York95 N.Y.2d 95, 100 (2009), and would offeddw Yorkpolicy,

Palka v. Servicemaster Mgmt. Servs. Cog3. N.Y. 579, 586 (N.Y. 1994).

Additionally, the acts of th&eptember lferrorists that gavese to the chain of
events leading to the destruction of Con Edison’s substation were criminal acteedepted in

their scope and effeciThus, in_Maheshwari v. City of New YarR N.Y.3d 288 (N.Y. 2004),

the Court of Appeals held that a landlord, or controller of premises, had no duty to protect

invitees from unprecedented criminal acts of others. There, the plaintifistanKy attended the

*In In re Sept. 11 Litigation280 F. Supp. 2d 279 (S.D.N.Y. 2003), | held thatAviation Defendants sued in this
litigation had a duty to victims on the ground at the World Trade CergeprsiSeptember 11, 200Id. at 29293.

| so held in light of the policy considerations set forth by the New YotkiQd Appeals irb32 Madson Avenue
Gourmet Foods, Inc. v. Finlandia Center, Ji86 N.Y.2d 280 (N.Y. 2001), and the fact that the Aviation Defendants
were in a position to control the actions of the terrorists. In re Sept. 11 P&@F. Supp. 2d at 290. 7WTCo. and
Citigroup are situated differently from the Aviation Defendants, and givelotigechain of events in this case that
caused the destruction of the Con Edison substation, nothing in myysedoision supports finding a duty here.
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concert heldn land owned by the City for the purpose of handing out flyers about Krishna
Consciousness, and was randomly assaulted by four concertgoers. The plaintiffesyind, a
that thedefendants had been negligent for failing to provide a reasonable level ofysethet
Court of Appealdeldas a matteof law that the scope of the defendants’ duty did not extend to
the violent act committed against the plaintiid. at 294. The Court of Appeals noted that past
crimes committed at the concert were “of a lesser degree than criminal assauthy&hdat

lead defendants to predict that such an attack would occur or could be preveluteat’294.

Con Edison argues that had 7 World Trade Center notlaekiin violation of
various industry norms and building codes, such as those of the ANSI, it would not have
collapsed, even from the damage it suffered on Septembd@&ut failure to complywith
statutory or regulatory enactmemgsat best, evidence of negligence; it does not define duty.

SeeKelly v. Metropolitan Ins. and Annuity Co18 N.Y.S.2d 50, 54 (1st Dept. 2014¢g also

Babich v. R.G.T. Restaurant Carp06 N.Y.S.2d 528, 529 (1st Dept. 2010); Lopez v. Fordham

Univ., 894 N.Y.S.2d 389, 391 (1st Dept. 2018 the New York Court of Appeals explained,
compliance, or lack thereof, sme evidencef negligence—negligence not in the abstract, but
in derogation of a defined dutglliott, 95 N.Y.2d at 736 Perhapsas Con Edison argues, 7
World Trade Centemighthave remained standif@ad it been built differently, but this does not
mean that a duty was breachefks the precedingection makes clearWTCo. and Citigroup
could not have reasonably perceived the chain of events that led to the destructioroof the C

Edison substatiorHamilton, 96 N.Y.2d at 232see alsdPalsgraf 248 N.Y at 344, and had no

duty to Con Edison capabbé giving rise to a finding of liability.

® For this exact same reasatine Court of Appeals held that no causation could be made out, for the unpretedente
criminal acts were sufficient intervening cause to sever the chain of cauddaheshwari2 N.Y.3d at 2996.
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1IV.  Conclusion

For the foregoing reasons, summary judgment is granted to 7WTCo. and
Citigroup dismissing all remaining claims against them. As this decision resolves the last claims
in Civil Action No. 04 Civ. 7272, the Second Amended Complaint is dismissed. The Clerk of
Court shall terminate the motions {(Doc. Nos. 388 and 392), and shall also terminate Con
Edison’s outstanding motion to stay (Doc. No. 400). The Clerk shall enter judgment for

Defendants and close the case.

SG ORDERED.

.......

Dated: September 4, 2011
New York, New York

ALVINK. HELLERSTEIN
United States District Judge
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