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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NATIONAL BASKETBALL ASSOCIATION,

Plaintiff,
04-Civ.-09528 (GBD)
-against-—
NOTICE OF APPEAL
NATIONAL BASKETBALL PLAYERS ASSOCIATION,
RON ARTEST, STEPHEN JACKSON, ANTHONY
JOHNSON, and JERMAINE ONEAL,

Defendants.

PLEASE TAKE NOTICE THAT, pursuant to 28 U.S.C. § 1291, plaintiff National
Basketball Association hereby appeals to the United States Court of Appeals for the Second
Circuit from an order of the Honorable George B. Daniels, U.S.D.J. entered on January 3, 2005,
and from the final judgment entered on January 5, 2005, denying plaintiff's motion to vacate the

December 21, 2004 arbitration award of the Grievance Arbitrator (the "Arbitration Award") and
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granting the motion of defendants National Basketball Players Association and Jermaine O'Neal to
confirm the Arbitration Award.
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UNITED STATES DISTRICT COURT
-~ SOUTHERN DISTRICT OF NEW YORK

NATIONAL BASKETBALL ASSOCIATION,

Plaintiff, N 04 Civ. 9528 (GBD)

-against- _
' MEMORANDUM OQPINION
AND ORDER

NATIONAL BASKETBALL PLAYERS
ASSOCIATION, RON ARTEST,
STEPHEN JACKSON, ANTHONY JOHNSON,
and JERMAINE O°NEAL

Defendants.

X

GEORGE B. DANIELS, DISTRICT JUDGE:

Plaintiff Nati}onal Basketball Association filed suit éeeking declaratory judgment
declaring that a Grievance Arbitrator had no jurisdiction to hear a dispute between the National
Basketba]l Association and tﬁe National Basketball Players A#s'ociation concerning certain
suspensions imposed by the League Commissioner for misconduct by players. at an NBA game.
Defendants submitted a motion to confirm the Grievance Arbitrator’s award as to defendant
Jermaine O’Neal. Plaintiff cross-moved to vacate the arbitration award challenging the

arbitrator’s jurisdiction to hear and resolve the dispute. ' For the reasons stated below, defendants’
motion is granted.

BACKGROUND

This case presents a unique set of circumstances which could not have been foreseen by

the parties. On November 19, 2004, the National Basketball Associa'tion (“NBA”),' its players

' The NBA is an integrated business enterprise that engages in the production and ‘ »
marketing of an entertainment product known as “NBA Basketball.” The NBA consists of thirty
member teams, each operating a professional basketball team in a particular geographic location

in North America.
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and its fans witnessed a violent and unprecedented a]tercauon that occurred between and among

players and fans atan Ind:ana Pacers/Detrmt Pistons basketball game in Detron The melee that

- .ensued mv_olved some players entering the stands, and ﬁghts between fans and players bot.h in the
jstémds and on the pleying floor. With 45.9 seconds Ieft in the .ganle? defendant Ron Artest of the
Indiana Paeers committed a flagrant foul against Ben Wallace of the Detroit Pistons. The two
players engaged in a shoving r‘natch' before they were separated by game officials and ot}ter
players. As the referees conferred on the players’ penelties before the game officially ended, a
spectator threw a(beverage thlat.hit Artest es_he'la_y on the scerer’s table. Artest responded bf

| entering the stands and attacking one spectater. Defendant Stephen Jackson followed Arte_st into
the. stands and also engaged in a fight with spectators; De_fendant Anthony Johnson left the |
immedi ate vicinity of his team’s bench and confrented a spectator_. Defendant Jermaine O’Neal
attempted to enter the stands, bnt was .restrained‘ by an arena ushcr whom O'Neai shoved awayg
O’Neal then confronted a spectator on the playing floor, whOtn he struck. |
On November 20, 2004, NBA Cotnmissioner Davi_d Stem suspended indefinitely all the

players who participated in the altercation pending further ingesti gation. On November'ZI, 2004,

* Stern announced the ‘suspensions of the follewing players:z |

. Pacers forward Ron Anest was suspended for the remainder of the season, _

. Indiana guard Stephen Jackson was suspended for 30 games; -

.  Pacers forward Jermaine O’Neal wasgsuspende’d for 25 games;

. Indiana guard Antheny Johnson was suspended for five games;

? In addition, the following players were also suspended by the Commissioner for their
involvement in this incident: Ben Wallace was suspended for six games; Elden Campbell, '
Derrick-Coleman and Chauncey Billups were each suspended for one game for leaving the bench
during an on-court altercation; Reggie Mlller was suspended for one game for leavmg the bench

during an on-court altercation.
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'.Stern also issued the following statement:

The penalttcs issued today deal only thh one aspect of this 1nc1dent that of player
misconduct. The actions of the players involved wildly exceeded the professionalism and
sclf-control that should fairly be expected from NBA players. We must affirm that the
NBA will strive to exemplify the best that can be offered by professional sports, and not
allow our sport to be debased by what seem to be declining expectations for behavior of
fans and athletes alike. There are other issues that the NBA must urgently focus on at this
time: First, we must redefine the bounds of acceptable conduct for fans attending our
games and resolve to permanently exclude those who overstep those bounds. Participants
in and around the court must be assured complete protection from unacceptable fan
behavior. Second, we must re-examine the adequacy of our current security procedures in
Detroit and our other 28 arenas. The actions at Friday’s game, though unprecedented,
must now be factored into all efforts to guarantee the well-being of our fans. Third, we
"must develop and implement new NBA rules to assure that the unavoidable
confrontations likely to occur in the heat of compctmon are not allowed to escalate to the
level we witnessed on Fnday even prior to the cgreglous behavior by individuals in the

stands. .
Affirmation of Ronald Klemptter, (“Kl:mérter AfL”), Ex. 17. Each of the stxspended players
received a letter from the NBA statirtg that tht;.ir- _sntspension was premised on the Commissioner’s _
power to suspend putéuattt to Sé't:tion 35((1) of the .NBA ConStitution. 'The letter serit to Jcrmatn'e
O’Neal f_rofn' Stu Jacksdn, the Seniof.VicczijPrcsx;de:it of Basketbail Qperations of the NBA,

indicatw that:

[a]s a result of your actions during the Indiana Pacers at Detroit Pistons game on
November 19, 2004, which included striking a spectator and an arena employee, you are
hereby suspended without pay for twenty-ﬁve (25) games, pursuant to Article 35(d) of the
NBA Constitution. The suspension is effective as of this past Saturday night’s Pacer’s
game against Orlando, and will continue through the Pacers’ gamc agamst Phoemx on .

January 14, 2005.

Klempner Aff, Ex. 5. Secnon 35(d) provides that

‘ If in the opinion of the ‘Commtsswner any other act or conduct of a Player at or during an-
Exhibition, Regular Season, or Playoff game has been prejudicial to or against the best
. interests of the Association or the game of basketball, the Commissioner shall impose
- .upon such Player a fine not exceeding $35,000, or may order for a time the suspension of
any such Player from any connection or duties with Exhibition, Regular Season or
Playoff games or he may order both such fine and suspension.
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' NBA Constitution, Section 35(d), Kempler Aff, Ex. 1
In response to the suspensions, on November 22, 2004, the National Basketbal-l Players |
. Association t“NBPA” or “Union”)’ filed an»ap;‘)eal to the Gﬁevance Arbitrator under Arttcle |
XXXI of the Collective_ Bargaining Agreernent (“CBA™) on behalf of defendants Artest, Jaekson,
Johnson anc_l.O‘Neal, as well as five other players \vho were suspended for their involvernent in
the alten:fltion.4 The NBPA claimed that the discipline imposed by Co’ntmissioner Stern vvas _
“inconsistent with the terms of the CBA and applicable law, and without just cause.” At‘ﬁdavit‘ '
of Richard W. Buchanan ("‘Bnc'hanan Aff™), Ex. 21. The NEPA also requested an arbitration |
hearing. On November 26, 2004, _the NBA st_tbmitted’a letter to the Grievance Arbitrator and the
NBPA objecting “to any assertion by the Grievance Arbitrator of jurisdiction over any aspect of
this dtspute ? K]empner Aff., Ex. 6. The NBA contested the arbitrator’s Junsdlctlon to hear the
appeal or to even decide the arbntrablhty of the dlspute The NBA argued that the dispute
involved an issue of substantive arbitrability that is not within the purview of the Grievance :
Arbitrator. ;I'he NBA contends that any aopeal is solely within the Commissioner’s authority to
review. | | |
On November 30, 2004, the Union subrmtted a letter setting forth its position that the
dtspute was fully within the Junsdlctlon of the Gnevance Arbitrator. The Umon argued that the .
Gnevance-Arhltrator also had full authonty to lnltlalty detenmne whether the Comnusstoner or
the Grievance'Arbitrator should hear and resolve t_heNBPA’s-appeal. On December 2, 2004,.the

NBA reiterated its objection to the Grievance Arbitrator’s consideration of the matter, and stated -

. ? The NBPA is a labor organization reeogmzed by the NBA and certlﬁed by the Nattonal
Labor Relauons Board as the exclusive col]ectwe bargaining representative of all NBA players.

* The NBPA, by letter dated Novernber 30, 2004, withdrew the appeal to the Gnevance
Arbitrator with respect to all players other than defendants Artest, Jackson, Johnson, and O’Neal.

4
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that it would not participate in the arbitration hearing in order to preserve de novo review of

arbitrability in federal district court.’

On Dé;:embcr 3, 2004, the NBA initiated this action seeking accluations that: (i) -
pursuant to the terms of the Collective Bargaiﬂing Agreemgnt, the Grievance Arbitrator had no
authority to resolve thé question of arbitrability; (ii) the dispute sﬁbmitted to the Grievance
Arbitrator i_s ﬁot arbitrable and the Grievance Arbitr;tor has no jurisdiction over this dispute; and
(iii) the NBPA’S sole remedy to challenge the suspensidns_is an appeal fo the Commissioner

pursuant to Section 8 of the Collective Barga'inihg Agr'eemenf.

On December 3, 2004, the Grievance Arbitrator issued an initial decision that he “had

jurisdiction to determine the arbitrability of this grievancé.”. Klempner Aff., Ex. 7, In the Matter

of Arbitration Between National Basketb‘a]l' Players A§so<':ja1' ion and National Basketball

Association, Decision of Roger P. Kaplan, Esq. Gﬁevance Arbit_rator_ at 2. In his decision, the

Grievance Arbitrator hélc_i .'that:

[w]ithout rendering a decision at this time, as to whether this is a substantive or
procedural arbitrability dispute, it is clear that the parties have an arbitration process in
place, which must be followed. Without further evidence, I do not believe that the parties
intended that if the NBA raised any arbitrability issue challenging the Grievance
Arbitrator’s right to hear the dispute, this alone, would preclude arbitration. Therefore,
under the terms of the CBA, the hearing will either be held before Commissioner Stern or
before the Grievance Arbitrator. Notwithstanding the provisions of Article XXXI,
Section 5(b), I find that the broad arbitration clauses contained in Article XXXI, Section

1 of the CBA and paragraph 17 of the Uniform Player Contract, warrant a finding that I
have jurisdiction to determine whether the arbitrability issue raised by the NBA is

meritorious.

S Although the parties have submitted a motion to confirm the Grievance Arbitrator’s
award as well as a cross-motion to vacate that award, the only issue before this Court is the
Grievance Arbitrator’s jurisdiction to review and issue an award in this case. The merits of the
Grievance Arbitrator’s award reducing the suspension of Jermaine O’Neal are not before this
Court. Accordingly, this Court reviewed the issue of the Grievance Arbitrator’s jurisdiction
using a de novo standard without deference to the Grievance Arbitrator’s findings regarding his

jurisdiction.
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Id. at 4-5.
On December 3, 2004, the Grievance Arbitrator wrote to the NBA urging it to attend the |

hearing scheduled for December 9, 2004. The i\IBA responded by letter on December 6, 2004 to
t}re Grievance Arbitrator that it would not participate in the hearing. The Grievance Arbitr'ator
then sent a letter to the parties on December 7, 2004 stating thatvthe hearing would go for'ward on
Decemben 9 2004.% The Gnevance Arbltrator conducted the hearing on. December 9, 2004 and
issued his arbrtratmn award on December 21, 2004 He found that (i) he has authonty to
determine arbitrability; (ii) the dxspute is arbitrable before the Gneva.nce Arbltrator, and is not
within the exclusive jurisdiction of the Comrnissioner, becauee the conduct in question did_'not
take place “on the playing court” within the meaning of Article XXXI, Section 8 of the:
Collective Bargaining Agreement; and (iii)vthe Commissioner had just cause.for his suspensions
of defendants Artest, Jackson' and Johnson, _out did.not have just cause' to suspend defendant |
O’Neal for twenty-ﬁve games. The Grievance Arbitrator reduced defendant O’Neal’e suspension
to fifteen games. |

In anticipation of the NBA’s refusal .to comply with the arbitrator's ruling, defendants; on
" December 23 2004 moved fora temporary restrarmng order By that time defendant. O’Neal
"had already served the 15 game suspensron as determmed appropriate by the Gnevance .
Arbitrator. - After hearing oral‘argument from both srdes, ﬂllS Court granted defendants motion
and ne]d that “[ f]urther enforcement of Commiesioner. Stern’s euspension of Jermaine O’Neai'for

twenty-_ﬁve games is hereby siayed until further order of the Court.”

¢ Section 12(d) of Aﬁiele XXXI states “[t]he failure of any party to attend the hearing as
scheduled shall not delay the hearing, and the Grievance Arbitrator shall be authorized to proceed

to take evidence and issue an award as though such party were present.”

6
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ANALYSIS
The issue before this Court is whether thé Grievam;e Arbitrator had jurisdiction or
authority to f;evicw an appeal of the suspensions imposed és discip]ine by the NBA
Commissipner. |
The NBA makes three arguments in support of their motion to vacate the Grievance

Arbitrator’é award. They first argue that the quest.i'on of arbitrability is for the District Court, not
the Grievance Arbitratof, because the Collective Bargaining Agreemeht contains both a broadly
worded arbitration clause committing resolution of all disputés to arbitration and a conflicting
- specific clause assigning a certain decision to the Commissioner, thereby ci'eating an-ambiguity
as tb whether the parties agreed to arbitrate this issue. See Katz v. Feinberg, 290 F.3d 95 _(2d Cir.
2002). Second, the NBA argﬁes that only the District Coﬁ‘rt, and not the Gﬁevance Arbitrator,
had authority to decide this dispute bepause tﬁe issue was one of substantive arbitrability and not
procedural arbitrabili'ty.- F inaﬂy, the NBA conténds that themisconduct at issue involves
“conduct on the playing court” which is soie]y reviewable By-appeal to the Commissioner, and
not to thé Grievance Arbitrétor, pursua.nt to the C.ollective'Ba.rgaining Agreement. The Union
moves to confirm the award as to defendant Jermaine O’Neal, arguing that the Grievaﬁce
Arbitrator properly exercised his authdﬁty and juris&idién over this dispute since it involved
player discipline under the Griévance and Arbitration Procédure of thc Collective Bargaining
Agreement, éhd 1s .not ““on the playing court” conduci sélely reviewable by the Comigsioner.

' The NBA argues that pursuant to the principles in Katz v. Féinberg, as well Aas Axﬁclg _

XXX], Paragraph' 5(b) of the Collective Bargaining Agreement, the Grievance Arbitrator was, as
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a matter of law, precluded from det:gniniﬁé his owh jurisdiction to. decide the issue of
arbitrabi]ity.v The ‘NBA argues that wheﬁ two clauses arise in a single agreement, one abroadly
worded arbitration c]_ause committing the rééolﬁtion of all disputes to arbifration and the othera
_Speciﬁc clause assigning a certain decision to the Commissionér, vlthe parties intent to farbiti‘ate is

then ambiguous, warranting the assignment of this question to the district court and not the

arbitrator:\ See Katz, 290 F 3d at 97} (citing First Options Chicago. Inc: v Kaplan, 514 uUs. 938,

Y

944 (1995).

There is no such ambiguity in thé preseht case. The agreement of th;e ‘parties to arbitrate
disciplinary disputes is clear and qnmi.stakabie' from the lang.l‘lkage of the Collective Bargalmng
Agreement, the NBA Constitution and other supponiﬁg documents. Article XXXI, Section 1(a)
of the‘ Collective Bargaining Agreement pmﬁdes for the general a;bitrability of “[a]ny dispute
(such d:ispu..te hereinaﬁer__being refgxred to aé' a ‘Grievance’) invol\;ing-'the interpretation or
application of, or compliance with,.the provisions of this Agréement or the provis;ions of a Player
Contract .. ..” Klempner Aff,, Ex. 1. This section, howevex;, dbes not provide. tk'le' sole basis of
the Grievance Arbitrator’s jurisdiction over...appeals of the Commissioner’s diSﬁiplinary actioﬁs. ‘
- The player disciplinev dispute in the present case is before the Grievance Arbitratof pursuant to
Section 1(b) of Aniclj.e_XXXl whi;:h provides that “{t}he Grievance Arbitrator shall also haw%e
jurisdiction over disphte# involving player discipline to the extent set forth in Séciibn 8 ‘bq'low ..
L Ld_ This speciﬁc arbitrability provision in Séctioh 1(b) is .jcbnsistent with Section 8; (which
outlines the special pro;:cdulfé fc;r appeals to:the Cornmissi'onef Qith respect to player discipline

involving “‘on the playing court” cdnduct), and creates no ambiguity on the issue of a.rbi&ability;

of disciphine disputes.
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The Grievance Arbitrator had the authority under the terms of the Collective Bargaining
Agreement to determine whether he had Junsdrctlon to hear this player discipline dispute. In
addition to Sectlon 1 of the Collectlve Bargalmng Agreement Section 5(b) exphcrtly provxdes

[t]he Grievance Arbitrator shall have Junsdlctlon and authority only to: (i) interpret,

apply, or determine compliance with the provisions of this Agreement; (ii) interpret,

apply or determine compliance with the provisions of Player Contracts; (iii) determine the

validity of Player Contracts pursuant to Section 1 of this Article. . .

Id. Moreo_-ver, Section 35(h) of the NBA Constitution (attachcd as an addendum to the Uniform

Player Contract) provxdes that
[e]xcept fora penalty 1mposed under Paragraph (g) of this Article 35 [relating to players
gambling on the outcome of any game], . . . . [aJny such challenge by a player [to the

decisions and acts of the Commissioner pursuant to Article 35} shall be resolved by the
Grievance Arbitrator in accordance with the grievance and arbitration procedures of the

collectzve bargammg agreement (Empbhasis added).

Id. The Gnevance Arbrtrator therefore was not prec]uded from detcmumng his Junsdzctlon on

the issue of arbrtrablhty under the principle clted in Katz.

B. Substantiye_ versus Procedural Arbitrability

The NBA further contends that only the District Cohrt, and not the Grievance Arbitrator,
had authority to decide this dispute because_the issue was one of substantive arbitrability and not
procedural arbitrability. Section 5(b) of Article XXXI of the Collective Bargaining Agreement»

provides that:

7 The Grievance Arbitrator further cited as authority paragraph 17 of the Uniform Player
Contract (*UPC”) which provides for arbitration of “any dispute arising between the Player and
the Team relating to any matter arising under this Contract, or concemning the performance or
interpretation thereof . . ., such dispute shall be resolved in accordance with the Grievance and .
Arbitration Procedure set forth in the NBA/NBPA Collective Bargaining Agreement.” Although
this section supports a finding of the parties’ general intent to arbitrate, this provision provides
for disputes between the Player and the Team and not between the Player and the NBA.

9
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[t]he Grievance Arbitrator shall not have jurisdiction or authority to add to, detract from,
or alter in any way the provisions of this Agreement (including the provisions of the
subsection) or any Player Contract. Nor, in the absence of agreement by the NBA and the
Players Association, shall the Grievance Arbitrator have jurisdiction or authority to

resolve questions of substantive arbitrability.

Furthermore, the U.S. Supreme Court has explained the rule that substantive arbitrability is for

the court:

Thc\ Congress . has by § 301 of the Labor Management Relations Act, assigned the
courts the duty of determining whether the reluctant party has breached his promise to
arbitrate. For arbitration is a matter of contract and a party cannot be required to subrmt
to arbitration any dlspute which he has not agreed so to arbitrate. :

Livingston v. John Wiley & Sons, Inc., 313 F.2d 52,61 (2d Cir. 1963)(c1tmg United
Steelworkers of America v, Warﬁér & Gulf Navigation Co., 363 U.S. 574, 582 (1960)).

The Grievance Arbitrator, based on the controlling case law and the agreement between
the parties as captured by ‘the Co]lectivé Bargaining Agreement, the Uniforfn Player Contract, the
NBA Constitution and other supppfting documents, has no jurisdiction to decide whethér parties
agreed to arbitrate a particular type of dispute. The issue before the Grievance Arbitrator wa's
not, however, whether appeals of discipline iinposed by the Commissioner are,arbitrabl__e. They
" clearly are. Nor was the issue whether appeals of discipline by the Commissioner for conduct
“on the playing court” are arbitrabie. They ;:learly are not. The issue before the Grievance |
Arbitrator was through wﬁich process an aépe_al must be sought and is therefore one of ' .

prpcedural arbitrability, not substantive arbitrability. Section 35(h) of the NBA Constithti&n,
whiéh discusses “Miscqnduct” generally, prdvides .that “[a]ny such challenge by a player [to .I
| decisions' and acts of the Cbmmissibner pﬁrsuant to Article 35] shall be resolved by the |

Grievance Arbitrator in accordance with the grievance and arbitration procedures of the

10
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-collecting bargaining agreement then in efTect.” Klempner Aff, Ex. 1. Article XXXI of the
Collective Barganmng Agreement, titled “Gnevance and Arbm'ation Procedure sets forth the
general procedure players must follow when seekmg to challenge acts of disc1plme by the
Comm1ss1oner Article XXXI discusses, among other thlngs the general scope of the arbitrator’s
Junsdlctlon the procedure a player must follow when mmanng a dispute, the timing of hearings
to hear dlsputes the procedurc to be followed when ﬂhng a dispute, the Grievance Arbitrator s
duty to render a decision and an award, and the proper appointment of a Grievance Arbitrator.
Article XXXI of the Collective Bargaining Agreement; therefore, sets forth the general
procednres players must follow relating to the»arbirration of their disputes. Section 8 of Article
XXXI provides for an exception to the generai rule of appeaiing a dispute to the Grievance
'Arbitrator_.‘ Section 8, titled “Special Prqcédure with Respei:t to Player Discipline,” (emphasis
added) provides that | | |

[aJny dispute mvo]vmg (1) a ﬁne or suspension nnposed upon a player by the
Commissioner (or his designee) for conduct on the playing court . . . or (ii) action taken
by the Commissioner (or his designee) concerning the preservatron of the integrity of, or.
the maintenance of public confidence in, the game of basketball resulting in a financial
impact to the player of $25,000 or less, shall be processed exclusively as follows

@) Within twenty (20) days following written notification of the action taken
by the Commissioner (or his designee), a player affected thereby or the
Players Association may appeal in writing to the Commissioner.

(i) Upon written request of the Players As,sociation,_ the Commissioner shall
designate a time and place for hearing as soon a‘s is reasonably practicable
fo]lowmg his receipt of the notice of appeal

(i)  As soon as reasonably practrcable but not later than twenty (20) days,
following the conclusion of such hearing, the Commissioner shall render a -
written decision, which decision shall constitute full, final and complete
disposition of the dispute, and shall be bmdmg upon the player(s) and
Team(s) involved and the parties to this Agreement.

11
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(iv)  Inthe event such appeal involves a fine or suspension’ imposed by the
Commissioner’s designee, the Commissioner, as a consequence of such
appeal and hearing, shall have authority only to affirm or reduce such fine
or suspension, and shall not have authority to increase such fine or’

‘suspension.
(Emphasis added). Section 8 further outlines the procedure players must use when appealing

such a rnling by the Commissioner to the Commissioner providing, in pertinent part, that “a

player affe,&ted . .. may appeal in writing to the Commissioner.”

Section 35(h) of the NBA Constitution and Article XXXT of the Collective Bargaining.
Agreement,'therefore, previde.pla)rers wjth the rules éoi)eming’ the arbitration of their challenges
before the Grievance Arbitrator. Section 8 of Article XXXI provides the exception to this rnle in

-cases where rhe ﬁne or suSpension imnosec_l upon the player"by the Commissioner is for “eenduct
on the playmg court.” The issue before the Grievance Arbitrator, which he properly articulated
in his decision, is “whlch procedure NBA p]ayers must use under the Collective Bargammg'

Agreement when appealing their suspensmns ” Klempner Aﬁ' Ex 10, In the Matter of

Arbitration Between National Basketball Plaxers Assoclatlgg_ and National Basketball

Association, Opinion and Award of Roger P. Kaplan, Esq. Grievance Arbitrator at 12. This

issue is not one of substantive arbitrability, but is one of procedural arbitrability, which the

* Further exceptions to the general rule to arbitrate are evident in the supporting
documents. Players who are disciplined for wagering on the outcome of any game are subject to
Section 35(g) of the NBA Constitution which provides that “the decision of the Commissioner
shall be final, binding, and conclusive and unappealable. The penalty for such offense shall be
within the absolute and sole discretion of the Commissioner and may include a fine, suspension,
expulsion and/or perpetual disqualification from further association with the Association or any -
of its Members.” (Emphasis added). Absent provisions that make decisions unappealable or
explicitly remove from the Grievance Arbitrator’s jurisdiction the authority to rule on a dispute,
the parties’ intent to arbitrate matters in the Collective Bargaining Agreement, the Umform
Player Contract and the NBA Constxtutnon are clear and unmistakable.

12
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Grievance Arbitrator has jurisdiction to reéolvc both under the Collective Bargaining A greement
and under supporting caselaw. See ﬂqug_q v, Dean Witt_cr_ Reml@ ., Inc., 537 U.S. 79, 84-‘85 B
(2002)( ﬁnding that procedural questions, whicﬁ, grow out of the dispute and bear on its final
disposition, are presumptively not for the judge, but fof an arbitrator, to decide. ... These
questions inélude, but are not limited to, whether prg:reqﬁiéites such as time limits, notice, laches,
estoppel, _aﬁd other.cénditions precedent to an obligation to arbitrate ha&e been met.)(iritemal
citations ahd quofations omitted). |

Disputes such as this, which _briﬁg into QUestibn the ﬁrbcedﬁres to be fbllowed by parties.
| When instituting grievances, are best left to tﬁc arbitrét}or.chosen by the partiés to resolvé these
,dispttnes. “The ablest judge éar_)not be expected to bring ihg same experience and competence to

bear upon the determination of a grievance, because he cannot be similarly informed.” Warrior

313.F .2d at 62 (opining that

& Gulf Navigation Co., 363 U.S. at 581-82; See also Livingston,
“the parties hgve bargaihéd for a decision by an arbitrator because they thus have the benefit of
his creativity an_d expertise that are in no small mcaéure due to his knowledge of and familiarity

with the industry and shop practices constituting the enviromﬁent in which the terms of collective
bargaining agreement were ncgotiéted and aésentcd to’). |
C. Conduct on the piaﬂ'_gg court | o

Fina]ly, theNBA’s‘ priméry challenge is to thc Grievahce Arbitx'ator’s juﬁsdictié_n to hear
the players’ appeal of the Commissioner’s susjjen_sioﬁé. The NBA contends that “misconduct at
or dun'_ng:é game” constituteg “éonduct on the playirig coui't” which 1s appealable solgly to the
.Coinmissioner, gnd not to the Grievance Arbi_&ator, pursuant to Section 8 of Article XXXI of _th_é

Collective Bargaining Agreement. The Union, on the other hand, argues that “conduct on the
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playing court” is “meant to apply only to conduct _which occurs as part of the playing of the game,
(such as ﬂagrant fouls, fights between players, confrontmg referees, etc ).” Defendants’ Bnef at
3. The parties agree that “conduct on the playmg court” is not limited by elther the physncal
dimensions of the basketball court or the time limitations of a professmnal- basketball game.

Both sides argue that a review of the Collectlve Bargaining Agreement and related
supportrng documents the Player Conduct Memos sent to the players, and the history of past
gnevances between the parties give guidance asto the'rneaning of “conduct» on the playing
court,” Such a review demonstrates however that the definition of * conduct on the play-ing
| ‘court” is not as broad as the NBA suggests, nor as narrow as the Player’s Union argues. More
imponantly; the parties have never agreed, nor expressed a view, that fighting or striking a fan
alone constitutes what was contemplate_d as “conduct on .th'e playing court.l"

1. The Collective'Bargaining Ag;eernent and the Unifo;m Player Contrac

The NBA argues that Article 35(d) provndes support for a finding that Sectron 8's
“conduct on the playmg court is synonymous wrth any conduct at or dunng an exhibition,
regular season or playoff game. This argument, however, is }inconsistent with the clear language
of the NBA Constitution. Article 35(d) proyides for fine or susp_ension when, in the opinion of
the Comniissioner any act or conduct .of a player “at or during an Exhibition Regular Season, ‘or
Playoff game has been prejudrcral to or against the best mterests of the [NBA] or the game of
basketball " Amcle 35(h) specifically provrdes that any challenge by a player to the decisions
and acts of the Comm:sstoner pursuant to Amcle 35, except as to wagenng on games “shall be
resolved by the Gnevance Arbrtrator in accordance with the gnevance and arbitration procedures

of the collectrve bargammg agreement then in effect ” Ifthe NBA'’s argument that Arttcle 35(d)
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and Section 8 are synoﬁ)nndus and all appéals of any Section:35(d) suspensions and fines are

reviewable only by the Commissioner pursugnt} to Séction 8, then pl‘ayers'could‘ ndt have any
ght to appeal dlscxplme imposed by the Comﬁussroner to the Gnevance Arbitrator under

_Sectl on 35(h) There is no such conflict between Section 8, Section 35(d) and Section 35(h)

The scope of the Commissioner’s authonty.throughout the Colle_ctlvc. Bargammg
Agre‘en'mer}‘t ‘and the NBA Constitution is very clearly defined. Had the'panies intended to gich
the Commfssioner the authority to both ivmpos_'elﬁncs and suspensions for conduct “at or during;’-
any game and also sole authorit“y to review all 5ppcals; of these very same ﬁﬁeé and suspensio'ns,l'
the parties could have given the Comihission‘er this authority Iby using the same explicit laﬁguagg
used elsewhére throughout the CBA. The fapt that Aﬁicle 35(d) gives tﬁe Commissioner power |
covering cqnduct “at or during” any game, while Section 8 iirfu'ts his.appéal authority to “conduct
on the p]ayiﬁg court” is an indication ih’at thé parties did not intexid for these secfions to be
synonymous, or for these different terms to have exactly the same meaning. See 1} nt’] Fidelity
Ins. Co. v. County of Rockland, 98 F.Supp.2d 400, 412 (finding that “Sophisticated lawyers. . .
must be presumed to know how to use para11é1 construction and identical wording to impart "

-’ identical meaning when they intend to do so, and how to use different words and construction to
establish distinctions :in meaning.”); see also Recfer and General S]:ip_piﬁg Qo.,"Inc., V. _fAGreg‘
White Fleet, LTD., 922 F.Supp‘. 935, (S.D.N.Y. 1996), a_fmi 107 F.3d 4 (2d Cir. .'l'l997)(ﬂrflding
that :“[a]bsent express provision to the contrarj éont;acmal'tenns should bé construed @ifoMy
throughout the agreement.”). As an example m regulatmg the players’ ablhty to place wagers

on the outcomes of games, the Commlsswner and the Union very clearly set forth the

unappea]a‘blhty of the Commissioner’s decision:
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The Player agrees that if the Commrssroner, in his sole judgment, shall find that the
Player has bet, or has offered or attempted to bet, money or anything of value on the
outcome of any game participated in by any team which is a member of the NBA,, the
Commissioner shall have the power in his sole discretion to suspend the Player
indefi mtely or to expel him as a player for any member of the NBA, and the
Commissioner’s finding and decision shall be final, binding, conclusive and

unappealable. (Emphasis added).
Uniform Player Contract Section 5(e), Conduct, pg. A-4 This same language is repeated in
- Section 35(€) of the NBA Constitution: “the dec1510n of the Commissioner shall be fi nal bmdmg
and concluszve and unappealable . . . . The penalty for such offense shall be within the absolute '
and sole discretion of the Commissioner. . . T (Emphan_s added). Clearly, therefore, when the
parties vyanted to define the absolute authority of the Comrnissioner, they did: so in exp'_licit terms
| Furthermore, in different sections throu.ghout the Collective Bargaining Agreement, the‘
lJniform Player Contract and the NBA Constitution the partiesmake reference to both “‘on the
court” conduct and “off the court” conduct evrdencmg that when they wanted to further deﬁne
and dtstmgulsh those terms they did so in express language. Sectlon S of Article VI requires: a:
player to undergo counselmg and a clinical evaluatron when that player “has engaged in any type
of off-court v1olent conduct.” Sectton 7(c) of Artlcle Vi furthe'r provldes that the “provisions of
subsectron (b) [whlch refer to League Investtgattons] shall not. apply to interviews or
meetxngs (1) held by the NBA as part of an mvestlgatlon w1th respect to alleged player -
misconduct that occurred at the site of a game and (u) whtch take pIace durmg the course of, or

tmmedzately precedmg or followmg, such game » (Ernphasrs added) Flnally, Section 8 is

- entrtled “On Court Conduct » and provrdes that

ln addmon to its authority under paragraph 5 of the Umform Player Contract the NBA ls.’
entitled to promulgate and enforce reasonable rules governing the conduct of players on -
the playing court that do not violate the provisions of this Agreement.
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Article VI, Section 8. Klempner AfT, Ex.-1. These provisions clearly evince the parties intentto -
dlfferentlate “on the court” conduct and *off the court” conduct, and lends no support to the
‘NBA’s contention that “conduct on the playing oourt” is syﬁonym_ous with conduct “at or during

any game.

2. Pléyer Conduct Memos

AMor.'eover, the rules and reguiations promulgated pursuant to th',e' authority provided to the
NBA under Artic.]e‘. VI, Section 8 shows that tho NBA oought_ to differentiate between “on the |
court” and “‘off .'thc court” conduct. Every year Since' i997, the NBA sends to oach player its |
annual Player Conduct Memo indicatiog whaf it cOnsidors regulated oﬁ the court and 'oﬁ" toe‘_

- court conduct. For example, on October 18, 2004, the NBA sent to its piaycrs’ its annual Player
Conduct Memo which is “intended as a bnef reminder and summary of your duties and
obhgatlons with rcspect to conduct on and oﬂ' the playmg court.” The memo specnﬁcally
outlines two areas where vnolencc has “no,place” and where f‘vnolent behav:or cannot be tolerated
‘under any circumstances™; violence on the-court and violence off the court. The section entitled
“Violence On the Coprt” provides that the “NBA will take immediate action aéainst any playor

| who'engagcs in violent actions during a game, inoludin-g ejection and appropriate ﬁneé and/or a

suépension.”' Furtherioore, “any _piayer who deliborately enters the specfétor stand duri_f:lg a game o
will be automgtically ejected arid subject to a ﬁno and/or suspension.” o |

In a section entitled “Rules Relating to .Fig_htir'ng, Flégraot Fouls and"Other Playing Court

‘Misconduct,” the NBA further ootlines the rolos goveming: the players’ conduct “on the court.”

The rules goveming fighting proscﬁbes the following conduct: | | |
. Any player'who throws a oOnnocting OR a non-connecting puoch during a game .

. The foregoing will also apply to comparable methods of striking or attemptmg
to strike another pIayer (emphas13 added);

17



Case 1:04-cv-09528-GBD  Document 19 Filed 01/26/2005 Page 21 of 26

. Any player who leaves the bench area n connectnon wnh an altercation duringa
game;
° Any player in street clothes who leaves the bench area dunng a game.

The rules governing flagrant fouls describe a F I_ag_rant “I" as “unnecessary contact committed by

a player against an opponent” and a Flagrant “i’.."'as “unnecessary and excessive contact
committed by a player against an opponent.” Players are also prohibited from
: engaging in improper conduct toward ofﬁcials. Examples of imprcper conduct include

(but are not limited to) physical conduct with an official that is intentional or reckless,

disrespectfully addressing an official (including using profanity), overt actions indicating

resentment to a foul call, harassing an official before, during, or after a game, entering the

_ofﬁcials’ dressing room at any time, or public criticism of an oﬁicial. .
Lastly, additional rules relating to on the coun_conducr require that: “[d]uri_ng games, players
'mus't be seate'd on the bench while the ball is in play;” “cenduet tllernselves in an appropriate
manner while sitting cn the bench dnring games;” ;‘refrain frcm unnecessarily blocking the view
of spectators;” “players are prohibited frem stimulaﬁng or encouraging crowd discrder;" “refrain -
from any prqfane or ob;ie_ctﬁonable language rhat might be heard.by spectators or picked up by
radio and/ori tele_vision nlicrophones in the v1c1mty of team Benches and/or thelplaylng court;”
- and “refrain from making lewd or objectionable gestures."’ Fnrthermore, “[a]t the conclusion of
each game and at half-time, players are to leave the court innnedi_ately.and go directly to their
dressing rcoms.” Also, “[u]pon being netiﬁed by an cfﬁeial that he has been ejected from a |
game, a player must leave the playmg area IMMEDIATELY and remain in the dressmg room of
his team until compleuon of the game or leave the bmldmg » (Emphas1s in original). Allof
these rules are clearly de51 gnated as. those govemmg the players’ conduet on the court.

In contrast, the 'secn:on entltled “Vlolence Off the Court” provxdes that “[a]ny player whe

commits an act of violent misconduct against other team employees or a member of the public

will be subject to discipline, including fines, suspensions, or termination of employment.”
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(Emphasis added). That. sectien emphasi;ee that “the NBA is committed to providing a safe
| | workplace for its employees and will not tolcrate_ conduct that endangers iis empleyees' or the
general public.” | |

F gﬁtiﬁg with or stljikjng a fan has never been characterized as condnef on the p]ayiﬁg
court. This ié understaﬁdable since it has absolutely no place in the play of the game of :
professxona‘l basketball Most of the mlsconduct on the playing court is prohlblted but |
unfortunately can be expected and antmpated to occasmnally occur. Stnklng afanis
;nexcusab]e, and appropnate]y considered somcthmg different and much more serious. Manyb
other things can happen, frequently or iﬁﬁ'eqeently, in the heat of competition or the emetic_m of
the game. The Commissioner retains exclusive authority over “on the playing court” discipline |
in order to minimize misconduct at the varena by players before, during and»aﬁer the game. He
does so by promulgating and enforeing réasenable rules goveming conduct on the court in order
to ensure that more serious vioienee does not occur. This dispute is not about the
Commissioner’s authority to take strong and decisive action to discipline players who strike fans.
That authority is unquestionable. However, the NBA’s Player Conduct Mcmd‘suppons a ﬁn&ing
| that jermaine O’Neal’s actions at issue here, which involve shovihg..an arena employee and
puhching a sp'ectator,'falls into the c_ategory of vielence off the court as defined By the ‘ﬁBA."S.
Player Conduct Memo.? | | N

3. Past Grievances

The NBA further argues, however, that the history of the gnievances between the parties

? Indeed, the letter sent by the NBA to Jermaine O’Neal states: [a]s a result of your
actions during the Indiana Pacers at Detroit Pistons game on November 19, 2004, which included
striking a spectator and an arena employee, you are hereby suspended without pay for twenty-
five (25) games, pursuant to Article 35(d) of the NBA Consmutlon (Emphasis added).

Klempner Aff., Ex. 5.
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evinces tne Union’s acknowledgment and understanding that “conduct on the playing court”

includes conduct “occurring in such off-the-floor l;)éations as the ‘benchi area, the hress area, the
scorer’s table,, exit tunn_els, the sp;.ectator érea, hﬁd even the locker rooms.” Afﬁdavit ofRicf\a:d
W. Buchanan, § 48, pg. 16. The NBA claims t_ha_i this acknowledgment and .understandiﬁg by the
Union supports the NBA’s contention that the incident involving Jermaiﬁe O’Neal is conduct on
the playini court, and is equally inarbitrable as prior similar conduct for which players were
prcvibus]y discipliﬁed. A review of each prior incident cited by the NBA, which fhe NBA claims
were not submitted to Grievance Arbitration, displays conduct that wﬁs clcaﬂy prohibited in the
Player Conduct Memo as “conduct on the playing court;” The NBA cites the following examples

of discipline for misconduct on the playing court not subjéct to appeal by arbitration:

. Patrick Ewing left the bench in connection with an altercation during a game;

»  Clarence Weatherspoon fought with player Kevin Willis during a game;

. Tim Hardaway engaged in improper conduct toward a referee and did not leave

the court after being ejected; A

. Reggie Miller fought with player Kobe Bryant after a game;

. Ron Mercer fought with another player after the game i in the locker room area and
- -did not go directly to his dressing room; .

. Gary Trent entered the visitors’ locker room and got into an altercatlon with

another player rather than going directly to hlS locker room;
. P.J. Brown fought player Charliec Ward;

. Vemnon Maxwell entered the spectator stands during a game;
. Jo Jo English fought with player Derek Harper during a game;
* - Shaquille O’Neal uttered an obscenity during a live television interview.,'

In all' of these incidents, the Coﬁmissioner had a right to suspend these Players am} had
sole authc;rit}'{ to hear their appeals because the disciplined piaycrs enéaged in misconduct
spéciﬁcaxly described as “on-the-court conduéf.? | L

- After a thorough review of the record and extensive arguments of thc}parties this Court - |
finds that with regard to defendant J ermaine O’Neal the Gncvance Arbitrator properly.
considered and determmed his authority and junsdlcnon to resolve the question of arb1trabnhty

He properly_de‘cided that this was an issue of procedural, as opposed to substantive, arbitrability.
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The record also supports his finding that the conduct for which Jermaine O’Neal was suspended

was discipline reviewable on appeal b:y the Grievaﬁcé Arbitrator, rather ih_an solely within the
| : Commlssmner 3 apﬁcal authority as conduct “on the playing court,” as the parties to thé |
Collectwe Bargammg Agreement have used those terms. Thls Court has determined that thxs
appeal was within the authority and jurisdiction of the Grievance Arbitrator. This Court, - |
~ however, hasknot been called upon to dciermine the .merits of tﬁe Grievance Arbitr_ator’s.
reduction oifJ ermaine O’Neal’s'suspeﬁsion Eom 25to 15 games. Indeed; there has been no
argument made that the merits of that-deciéion ;.slras.in any way improperly considered. ina
manner reversible i)y this Couft. .Acco;dingly, this décision in no way opines on the merits of thé
Grievance Arbitrator’s decision to ..redj;lce ] errﬁainé O’Neal’s shspensioﬁ. | “
C NCLU ION |

The NBA’s motion to vacate the Grievance Arbiti‘ator"s award is denied. .The NBPA’s
motion to confirm thé 'Ar‘bitraﬁon- Awafci reducing Jermaine O’Neal’s 25 game sﬁ’spcnSion to 15
games is grantéd.'°

Dated: New York, New York }' - o SO ORDERED

December 30, 2004 : L /}’
| </ GFORGE B. “DANIELS
United States District Judge -

'® Given the unique facts of this case, this decision is limited to the application by -
defendant O’Neal to confirm the arbitration award as-to him. Defendants Johnson, Jackson, and
Artest have not moved to confirm the arbitration award as to them. The reward as to them,
therefore, will not be confirmed and has no force and effect. The arbitration award rclatmg to
defendants Artest, Jackson and Johnson does not change the period of their suspensions. The
issues regardmg players Artest, Jackson and Johnson are moot and no longer present a live case
or controversy ripe for determination. This Court declines to decide or otherwise opine on the -
appropriateness of those arbitration awards. Those awards will not be confirmed and has,
therefore, no force and effect. See In re Summers, 325 U.S. 561, 567 (1945)(in order to present a

"case" or "controversy", "[a] declaration of rights as they stand must be sought, not on rights
which may arise in the future, ... and there must be an actual controversy over an issue not a

desire for an abstract declaranon of the law").
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK
X

NATIONAL BASKETBALL ASSOCIATION,
Plaintiff,

-against-

NATIONAL BASKETBALL PLAYERS ASSOCIATION,

RON ARTEST, STEPHEN JACKSON, ANTHONY
JOHNSON, and JERMAINE O’NEAL,

Defendants.
X

USDC SDNY
{ DOCUMENT

.. DATF F11 ;. .5 //5hs

ELECTRONICALLY FILED

04 CIVIL 9528 (GBD)
JUDGMENT

Defendants having moved to confirm the Grievance Arbitrator’s award as to defendant

Jermaine O’Neal; plaintiff having cross-moved to vacate the award, and the matter having come

before the Honorable George B. Daniels, United States District Judge, and the Court, on December

30, 2004, having rendered its Memorandum Opinion and Order denying the NBA’s motion to

vacate the Grievance Arbitrator’s award and granting the NBPA’s motion to confirm the Arbitration

Award reducing Jermaine O’Neal’s 25 game suspension to 15 games is granted, it is,

ORDERED, ADJUDGED AND DECREED: That for the reasons stated in the

Court's Memorandum Opinion and Order dated December 30, 2004, the NBA’s motion to vacate the

Grievance Arbitrator’s award is denied and the NBPA's motion to confirm the Arbitration Award

reducing Jermaine O’Neal’s 25 game suspension to 15 games is granted.

Dated: New York, New York
January 5, 2005

BY:

J. MICHAEL McMAHON

Clerk of Court
Z v

Deputy Clerk

ey T T T RN A~ R AR T
TUTTY ST WA G ENTEIED

-



