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LAW OFFICES OF PAUL A. CHIN

MEMBER NEW YORK & MARYLAEDZ BARS

VIA HAND BELIVERY
The Honorable William H. Pauley 1l
U.S District Court Judge
[]1.S. District Court for the Southern District of New York
5()0 Pearl Street, Chambers 2210

New York, NY 10007

Re:  Plaintiffs’ Opposition to Extension of the Disposiiive Motion Deadiine
Vargas, et. al. v. Plizer, Inc., et. ai.
U.5. District Court for the Southern District of New York
Case No.: G4 CV 9772 (WHP)

Dear Judge Pauley:

This firm represcnis Plaintiffs in the above referenced matter. Plaintiffs subnnit this letier
in opposition to Defendani Transeau and Defendant East West Commumnications
{“Defendant EWC™) {collectively “Defendants™) joint request o extend the dispositive
mouon deadline set forth in the first and second revised Scheduling Order (%
“Scheduling Order”).
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Defendants’ joint request to extend the dispositive motion deadi fe.i‘“ should be deniad
because: (i) the dis;p(»siﬁve motion deadline has already expired; therefore, Defendants’
request for an “extension” is untimely; (ii) Defendant Transeay has not demonstrated any

diligence in either attempting to timely file a dispositive motion or securing a timel
extension of the dispositive motion deadline; (i1} Defendant EW{ waived its s:;gh
a dispositive motion in this action; and {1v) Defendants’ proposed motion for summary
judgment on the issue of access is wholly unsupported by the evidence in this case.

First, pursuant to the Scheduling Order, the dispositive motion d &wiﬂe expired on May

12, 2006. Therefore, Defendants’ current request for an “extension” of the mxm:-sﬁ!‘w—
motion deadline is untimely. What Defendants are really seekm; from this Cuaﬁ iz 2
“new” deadline in which to file their dispositive motion. However, Defendants have o
provided this Court with any reason why it should grant this exiraordinary i:eﬁa .
procedural history of this action and the demonstrable facts of th
extension of any of the deadlines in the Scheduling Order much e
“new” deadline for dispositive motions.
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Second, Defendant Transeau has been a party to this action since i
was represented by the law firm of Davis Wright Tremaine, LL
21, 2006, when Defendant Transeau discharged DWT. TFrom Mz

srch 214, 066 to May 23,
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(06, Defondant Transeau coniinued in this action as a pro se defendant and was
I‘€S§30ﬂmb}e for, inter alia, meeting the deadlines contained in the Scheduling Order and
following the Federal Rules of Civil Procedure. However, n@FP "1 mt Transean failed 1o
appear for at least three separate depositions noticed by Plaintiffs \ 4
the documents and thngq demanded by Plaintiffs in their discovery r
failed to participate in this action. h addition, Defendant Transeau did not: (i
dispositive motion by May 12, 2006; or {ii) request an extension of dfze d1spos>1fizx motion
deadline prior to May 12, 2006. More importantly, Defendant Transeau waited more
than two months to retain new counsel to represent him in this matter. These facts clearly
demonstrate that Defendant Transeau’s has not dzhgpn*i y sought fo meet the deadlines
contained in the Scheduling Order. As a result, no “good cause” exists to revise ihe
Scheduling Order in this case for a third time.

Third, Defendani EWC has been, and continues to be, represenied by DWT in this matter
and was so represcn{ed prior to, and following, the dispositive motion deadline in thi
case. Al no time prior to May 12, 2006 did Defendant EWC request an extension r‘é? the
dispositive motion deadline or file a dispositive motion. Smm Eeﬁandam EW did not
file a disgositive motion in this action, it waived its right to do so at a later date. In any
event, the fact that Defendant ‘?WC is seeking an “exiension” of the dispositive motion
deadline more than three months afier its expiration requires a denial of its request.
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Fourth, Defendants’ claim that an “extension” of the dispositive motion deadline 33
necessary because “it is obvious that this case may be disposed eof upen swmmary
judgment.” Defendants belicve that summary judgment is appropriate in this
because “Plaintiffs have ahsolutely no ev;dencc that Defendant Transeau bad a

to Plaintiffs’ musical composition (i.e. “Bust Dar Groove without Ride”) {1 he :::‘
referred o as “BTG™). This is absurd, In fact, the evidence produced b}: ?iazmﬂt@
cleariy demonstrates that Aparﬁzenonza is strikingly similar, if not identical, to BTG and
that Defendant Transeau “sampled” a copy of BTG to create the infringing work {(i.e.
“dparthenonia’”). These conclusions are suppm‘ied by Plaintiffs
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Plaintiffs” drum expert, Matthew Ritter, stated in his declaration {and in his deposition on
August 10, 2006) that Aparthenonia is BTG with slight dlgﬂ;ai manipulations. Mr. Ki’fe,
also -.,onciu.ded that Aparf}zena’na aﬁd BTU are ndenti‘:ﬂi and cm;n d not have bﬁ-en med‘i“

his deciaraueﬂ (aqd n h1s deposztm onn August 9, 29@6} hai ?gmnh enionia is 8‘3
identical to BTG, Mr. Rodriguez also stated that Defendant Transeau bdlﬂpi@d“ a copv
of BTG, re—arranged some (}f the notes and then added slight acoustic effects in order to
create Aparthenonia.  Plaintiffs’ digital qgna_ processing expert, Dr. Steven Smith,

concluded in his report that the evidence is “extremely strong’” that Aparthenonic is &
digitally edited and/or manipulated copy of BTG. This combined evidence demonstrates

that Aparthenonia and BTG are strikingly similar, if not identical.

“In this Circuit, the test for proof of access in cases of striking similarity is less rigorous.”

Gaste v. Kaiserman, 863 F.2d 1061, 1067 (2d Cir. 1988). In the Second Circuit, access is
inferred when the infringing work is strikingly similar or identical fo the original work.
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works are so strikingly similar as to preclude
copying may be proved without a showing of ac
71 F.3d 464, 471 (2d Cir. 1995). As ymgﬂe FF_, experts ;}M ‘e comein
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between xé{parf}aeﬁo;zza’ and BTG are SU Q‘E’ﬁ‘ as to m‘ef:’iudcf the

creation. See, Arstein v. Porter, 154 24 364 46 8 (2d Ci
is absent, the similarities must b o sinking as o pxenmas the
.3

d defendant independentiy arrm ed at the same resulf.”’).

in contrast, Defendant Transeau has not produced a shred of e
ke did not have access to BTG or that he independently rr@ats i

Transcau's s-uir: vv;r%ﬂap & of independent ¢

«v“
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Such “evidence” is Jn‘}eﬁl y insufficient te either support Bcfc fo
summary judgment on the issue of access or to defeat Plaintifis’
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e3 tf*pdmg r creating a “new” dispositive motion
the adindication of the merifs of this case, which 18
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anniversary. In addition, granting }Jet 1S’ request
.:p ositive motion deadline would clear
in the Scheduling Order and further dela;
served by allowing Defendanis’ fo file a |
without legal or factual support. In fact,
“extend” the dispositive motion deadine would
reliance on the deadlines contained in “so ordered”

%

imagine how Plaintiffs could not be prejudiced by a granting o
equest for a “new” dispositive motion deadline.
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ilie Alwens, Esq. {vig e-mail)
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Co-counsel for Defendant Transeau

e

David 8. Olson, Esq. ¢(via e-muail)

Co-counsel for Defendant Transeau

Hric M. Siahl Esq.  (vig e-mail}

Counsel for Defendont East West Communicetions
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